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JAMES  I. 


Tn  transmisBioa  of  the  crown  from  the  house  of  Tudor  to     ioq 

4 

tbtt  of  the  Staarts,  was  accompanied  by  little  or  no  sensa-    |^^ 
tioD,  owing  both  to  the  character  for  moderation  and  wisdom 
wUch  the  king  possessed,  and  to  the  preparation  which  the 
public  mind  had  undergone  during  the  latter  part  of  the  late 
qneoi's  reign  for  the  change  of  succession. 

It  was  the  obvious  policy  for  the  successor  of  such  a  queen, 
aacending  the  throne,  in  some  respects,  in  the  character  of  a 
fimgner,  to  presenre  public  affairs  in  the  position  they  oc- 
cupied at  his  accession.  James  was  so  much  actuated  by 
this  principle,  that  he  is  said  to  have  pronounced  it  as  a 
maaim,  **  that  no  prince  should  begin  any  considerable  un- 
**  dertaking  in  the  first  year  of  his  reign ;"  and  he  continued 
for  some  time,  and  to  some  extent,  the  same  measures  which 
Queen  Elizabeth  and  her  immediate  predecessors  had  b^un 
—and  at  the  commencement  of  his  reign  he  added,  as  we 
shall  see  hereafter,  some  few*  places  to  the  list  of  boroughs 
which  returned  members  to  Parliament ;  and  restored  others 
to  this  privilege. 

He,  however,  at  last  experienced  the  evil  to  which  we  have 
before  alluded ;  and  found  the  greatest  difficulty  in  managing 
the  House  of  Commons,  from  the  number  of  its  members. 

VOL.  Ifl. 
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^^^^'  When  therefore  it  was  suggested  to  him  to  add  to  the 
number  of  the  boroughs,  his  practical  and  peremptory  an- 
swer was,  **  that  he  had  too  many  already." 

Still  at  some  periods  of  his  reign  the  Parliament  were 
sufficiently  compliant  to  his  will,  and  submitted  patiently  to 
many  strong  exertions  of  the  pr^c^tive  of  the  crown. 

The  chancellor  in  some  instances  exercised  a  discretionary 
power  in  issuing  writs  to  fill  up  vacancies  in  the  House  of 
Commons — but  at  last  this  branch  of  the  prerogative  was 
abandoned. 

However,  in  the  beginning  of  his  reign,  the  king,  on  calling 
a  Parliament,  issued  a  proclamation,  threatening  with  fine 
and  imprisonment  any  who  should  take  upon  themselves  the 
place  of  knight,  citizen,  or  burgess,  not  being  duly  elected. 
And  he,  through  his  council,  ordered  a  member  of  the  House 
of  Commons  to  be  banished  the  House;  and  a  new  writ 
issued  to  supply  his  place. 

So  strong  was  the  supposition  of  the  king's  disposition 
to  control  the  Parliament,  that  the  Commons  adopted  th^ 
rumour  that  some  persons  called  '^  undertakers,"  attached  to 
the  king,  had  laid  a  regular  plan  for  the  new  elections,  and 
having  spread"  their  influence  all  over  England,  had  under- 
taken to  secure  a  majority  for  the  court.* 

These  measures  or  suspicions  naturally  begot  a  spirit  of  re- 
sistance in  the  Commons :  and  they  began  to  dispute  the  pre- 
rogative of  the  crown,  and  to  assert  their  own  independence. 

Thus,  increasing  their  power  and  importance,  a  seat  in  the 
House,  instead  of  being  considered  a  burden,  began  to  be  an 
object  of  earnest  desire :  hence  the  elections  were  severely 
contested,  and  the  ascertaining  who  were  the  real  burgesses, 
and  had  the  right  of  election  in  the  several  boroughs,  began 
to  be  a  consideration  of  vital  interest. 

This  imperceptibly  led  to  the  formation  of  the  learned  and 

powerful  committee  of  elections,  which  sat  during  the  latter 

part  of  this  reign:  whose  decisions  were  reported  by  Mr.  Ser-^ 

Glanville.  jeant  Glanville,  as  well  as  in  the  Journals  of  the  House  :^ — 

*  5  Pari.  Hi6t.  286;  Journ.  12th  Apnl,  and  2nd  May,  1614. 
t  Journal,  3d  July,  1607. 
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which  at  this  time  were  specially  ordered  to  be  regularly  kept.  •'^°>^  i* 
In  the  decisions  of  this  committee — one  of  the  distinguish* 
iag  features  of  this  period — (upon  which  we  shall  hereafter 
observe  more  fully  in  detail)  broke  out  that  spirit  of  sober 
liberty  which  had  taken  possession  of  the  House;  and 
the  leading  members,  men  of  genius  and  extensive  views, 
were  desirous  of  establishing  the  law  of  elections  on  sure  and 
fixed  principles.  And  as  to  the  rights  of  Parliament  in 
general,  the  House  insisted  upon  freedom  of  speech — and 
that  their  liberties — ^financhises — privileges,  and  jurisdiction, 
were  the  ancient  and  undoubted  birthright  and  inheritance 
of  the  subjects  of  England. 

It  most  however  be  remembered,  that  in  the  midst  of  their 
resistance  to  the  abuses  of  the  power  of  the  crown,  many  of 
the  wisest  and  most  prudent  members  retained,  and  openly 

ft 

avowed,  their  due  regard  for  the  just  and  legal  prerogative 
of  the  king :  and  were  most  desirous  to  keep  their  proceed- 
ings and  remonstrances  under  the  strictest  restraints  of  de- 
corum and  propriety. 

But  the  wide  field  of  historical  discussion  is  not  our 
ptovince : — we  wish  rather  to  confine  ourselves  strictly  to  the 
fiobject  of  our  inquiry,  and  to  the  collection  of  the  records 
snd  documents  which  directly  bear  upon  it,  to  the  enumera- 
tion of  which  we  proceed. 

STATUTES. 

The  Statutes  of  this  reign  containing,  with  one  or  two  ex- 
ceptions, nothing  material  to  our  inquiry,  will  afford  only  a 
few  short  extracts. 

We  have  lately  observed  the  continuance  of  the  courU-leet  Court  Uet. 
daring  the  reign  of  Queen  Elizabeth. 

The  fifUi  chapter  of  the  second  year  of  James  I.  relates  to    10M. 

.7  ...  Cap.  6. 

the  same  subject : — and  after  reciting,  that  the  jurisdiction  of 

the  leet  and  court  baron  was  for  the  true  administration  of  j  us- 

tice,  and  for  the  punishment  and  suppression  of  offences ;  and 

that  the  sUward*  had  obtained  grants  of  the  fees  and  profits  Stewards. 

of  these  courts  for  their  private  gain ; — ^prohibits  the  same  for 

the  future. 
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■^^"^ ^'  Some  cases  of  this  period  relate  to  the  same  subject: — 
1607.  thus  from  BuUer's  case,*  in  the  fifth  year  of  James  I.,  we 
find  the  origin,  nature  and  practice  of  the  court-leet  most 
accurately  defined.  And  although  it  appears  at  the  close  of 
the  report  to  be  assumed,  that  the  court  had  in  some  de- 
gree become  obsolete;  yet  it  is  obvious — from  the  above 
statute — ^from  this  case — and  from  others  which  occurred  in 
this  reign — that  the  court  was  still  in  existence,  and  main- 
tained its  ancient  jurisdiction— excepting  where,  in  a  few 
instances,  the  general  scope  of  its  authority  had  been  inter- 
fered with  by  the  legislature ;  or  by  usage  it  had  varied  in 
some  of  its  forms.  And  although  it  is  asserted,  that  the  case 
was  intricate  and  involved  in  much  doubt,  yet  from  the  docu- 
ments we  have  before  quoted,  the  dilemma,  if  any,  must  have 
arisen  from  a  disinclination  to  attempt  to  overcome  the 
apparent  difficulty. 

It  was  agreed,  that  the  lard  of  a  leet  might  well  have  a 
certain  sum,  as  lOs.  pro  certo  letse  of  all  the  resiants  within 
Leet.  his  leetyf  called  sometimes  '^  capitagium,"  &c.  and  some- 
times "  certmn  letse,"  and  by  other  names; — and  it  might  have 
a  reasonable  beginning ;  scil.  when  the  lord  purchased  and 
acquired  the  leet  for  the  ease  of  the  resiants  therein ;  so  that 

Sheriff's  they  need  not  go  to  the  sheriff's  tourn  ;  but  do  their  suit  real 
at  the  lord's  leet.  Also  the  lord  of  a  leet  was  at  every  eyre 
obliged,  at  his  own  costs,  to  claim  this  franchise,  &c.  And 
in  the  case  at  bar,  the  issue  was,  whether  the  plaintiff  at  the 

pledge,  court  leet  mentioned  in  the  record,  was  a  "  chief  pledge" 
of  the  same  court  or  not.  And  thereupon  a  special  verdict 
was  found,  that  the  plaintiff  was  resiant ;  and  that  he  was 
certified  in  the  leet  to  be  a  "  chief  pledge,"  by  the  chief 
pledges  there.  But  he  made  default,  and  was  amerced 
2s,  6d.;  so  that  he  did  not  appear,  nor  was  sworn  as  chief 
pledge,  &c.  And  it  seemed  to  the  court,  that  they  could 
Judgment,  not  adjudge  him  a  chief  pledge  upon  this  verdict.  For  leets 
were  divided  in  decurias  or  decennas  (unde  dicitur  decennari 
to  this  day)  and  out  of  every  ten  (each  of  them  being  pledge 

*  6C0.78.A.D.  ie07. 

t  And  see  also  the  court  leet,  mentioned  Godb.  179.  8  James  1. 
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jot  the  other,  from  whence  the  court  was  called  "  curia  visus  J*"*^  ^' 
franci  plegii,J  one  was   called   "  capitalis   plegius;''   seu      ie07. 
primarius  fidei  jussor.     And  in  some  places,  at  this  day,  he 
is  called  the  "  tythingman.*^  And  in  Yorkshire,  ^^tenmantale." 
And  therewith  agreeth  Lambert  in  his  book,  ''  De  priscis 
Anglorum  Legibus:" — and  Fleta,  lib.  ii.  c.  45.    And  reason 
proves  it;  for  he  cannot  be  called  capital  pledge,  but  in  re- 
spect that  others  are  inferior  pledges.     Vide  the  statute  of 
28  Edw.  II.  de  visu  franci  plegii — of  chief  pledges ;  and  our 
books  speak  of  chief  pledges.    Vide  4  Edw.  III.  125,  126  j — 
and  4  Edw.  III.  30;— 46  Edw.  III.  23;— so  that  the  return 
of  the  constable,  or  the  presentment  of  the  jury  in  the  leet, 
doth  not  make  a  man  chief  pledge.     For  it  appears  by  the 
said  act  of  18  Edw.  II.,  that  **  it  ought  to  be  inquired  at 
"  the  leet,  if  all  the  chief  pledges,  with  their  decenners — 
"  that  is,  the  other  nine — appear."    By  which  it  seems  that 
the  tenth  principal  man  was  the  ^'  chief  pledge;"  and  vide 
30  Edw.  III.  23,  of  the*  frankpledge  of  the  town,  and  its 
authority. 

In  another  report  of  the  same  case,*  the  vhief  pledges 
vfeie  fined  by  the  steward  for  refusing  to  be  present  at  the 
court  leet,  which  amercement  was  held  good.  Leet. 

In  the  course  of  the  argument  it  was  admitted,  that  before  r 

there  was  any  leet,  the  sheriff^ s  taum  existed ;  but  that  the    Toum.  I 

lords  of  the  hundred  purchased  a  leet  for  the  ease  of  the 
habitants  within  the  hundred ;  and  that  whenever  a  charge  inhabitanti 
was  to  be  imposed,  it  should  be  upon  all  the  inhabitants. 

The  principle  in  this  case  was  laid  down,  ^*  that  when  any 
thing  ought  to  be  done  by  the  common  law,  the  common  « 

law  gives  a  power  to  punish ;  but  where  a  thing  commences 
by  a  custom,  the  custom  ought  to  give  the  remedy." 

It  was  also  stated,  that  the  leet  was  the  greatest  court  the 
king  had  during  the  Saxon  asra.  That  any  one  might  with 
safety  travel  with  money  without  protection :  for  if  a  person 
was  suspected,  he  was  immediately  compelled  to  find  pledges 
for  his  good  behaviour. 

The  following  case,  also  in  the  16th  of  James  I.,  will  show 

•  2  Kolle's  Rep.  92  &  73. 
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1618. 


Leet. 


J* 


James  1.  tliatthe  doctrine  of  the  leet  was  at  that  time  fully  understood 
and  practised. 

In  replevin*  the  defendant  avowed,  because  he  had  a 
leet  of  all  the  inhabitants  and  resiants  within  his  manor ;  and 
the  plaintiffy  being  an  inhoAitantj  was  summoned  to  appear 
at  the  leety  and  having  made  default,  was  amerced. 

It  was  admitted,  that  all  churchmen — women — noblemen — 
knights — and  their  eldest  sons — ^were  free  of  this  service. 
But  that  all  others  above  the  age  of  12  years  ought  to  do 
their  suit  and  service,  which  was  called  ^'  suit  real  or  royal.^' 
For  although  the  lord  had  the  benefit  of  the  court,  yet  the 
court  was  for  the  king.  And  the  service  done  was  the  service 
of  the  king.f  And  the  hrd  cannot  grant  that  one  should  he 
discharged  of  his  suit  at  the  leet.  In  a  subsequent  part 
of  the  case  it  was  noted,  that  the  king  could  not  release  a 
person  from  doing  suit  at  the  leet,  as  it  would  be  to  the  pre- 
judiceof  the  lord. 

It  might  also  have  been  added,  that  it  would  have  been  in 
derogation  of  the  common  law. 

In  the  case  of  Cook  r.  Stubbs  j:  it  was  expressly  laid  down, 
'*  that  every  man  ought  to  be  within  a  leet,  and  none  could  be 
"  of  two  leets." 

It  was  also  held  in  the  2rst  of  James  I.,§  that  **  a  court 
'*  leet  could  make  bye-laws ;  not  only  touching  husbandry, 
'^  but  also  touching  trades  and  mysteries." 


Leet. 


1G23. 


Cap.  14. 
London. 


The  14th  chapter  of  the  statutes  of  the  same  year  provided 
remedy  for  the  freemen  of  London  to  recover  their  debts ;  and 
prohibited — as  is  the  case  in  many  charters  and  bye-laws — 
that  they  should  sue  any  other  freeman  out  of  the  city. 
».  28.      The  28th  chapter  in  the  same  year,  is  a  confirmation  of  the 
king's  letters  patent,  granted  to  the  mayor,  bailiffs  and  bur- 
k.  gesses  of  Berwick-'upon'Tweedf  and  the  franchises  and  liber- 
ties of  the  borough. 
1^       Subsidies  were  granted  at  the  close  of  the  last  year,  as 
well  as  in  this,  and  so  continued  during  the  whole  reign ;  the 


•  2  Rolle's  Rep.  56. 
X  Cro.  Jac.  583. 


t  See  before,  Congleton. 
$  IloIIe'8Rep.391. 
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last  subsidy  being  granted^  amongst  other  things,  for  the  J^mwl- 
decayed  cities  and  towns;  accompanied  with  the  usual  con-  Subsidies. 
firaiation  of  the  king's  general  pardon. 

In  the  10th  year  of  James  I.,  the  act  passed  in  furtherance  ^  ^^.^2. 
of  the  king's  favourite  project,  for  the  repeal  of  hostile  laws, 
and  all  hostilities  between  England  and  Scotland ;  upon  con- 
dition of  a  similar  repeal  in  England. 

Hie  10th  chapter  of  the  same  year  contains  a  confirmation  Cap.  10. 
of  the  charter  granted  by  Henry  VI.  to  the  mayor,  bailiffs 
and  bu^esses  of  the  town  of  Southampton — all  merchants,  so^^wnp- 
noi  being  free    of  that  town,  and  all  strangersy  being  re- 
strained from  buying  or  selling  in  the  town. 

CHARTERS. 

King  James,  in  the  third  year  of  his  reign,  granted  a  char-  ^^"' 
ter  to  the  city  of  London,  referring  to  the  office  of  bailiff,  and 
the  conservancy  of  the  water  of  the  Thames,  from  Staines 
bridge  to  Yean  Leet ;  and  also  the  measuring  of  coals,  grain, 
&c  And  that  the  mayor,  commonalty^  and  citizens^  had 
been  disquieted  in  such  measuring,  particularly  in  that  of 
coals — ^to  remove  all  doubts  respecting  the  same,  the  king 
certified  and  confirmed  the  offices  of  measuring  to  the 
mayor,  commonalty^  and  citizens^  with  the  conservancy  of 
the  Thames. 

And  in  the  sixth  year  of  James  I.,  that  king  granted  a    J^\ 
general  confirmation  of  all  charters  and  privileges,  to  the    charter. 
mayor  and  commonalty y  and  citizens,  by  whatsoever  name 
of  incorporation*   they  were  before  granted  or  confirmed ;  Incorpo- 
and  the  search  and  surveying  of  oil,  hops,  soap,  salt,  &c., 
and  the  measuring  of  all  com,  &c.,  were  expressly  granted 
by  that  charter. 

All  the  inhabitants  and  dwellers  within  the  city,  are  placed  inhabitants 
under  their  rule,  government,  jurisdiction,  and  oversight, 
as  well  as  the  present  and  future  inhabitants  of  the  Black 
Friars  and  White  Friars,  both  of  which,  with  the  whole 

*  Hmw  words  appear  to  be  the  first  time  applied  to  the  corporation  of  London  ; 
iWigli  they  bad  been  applied,  in  the  seeond  year  of  tliis  reign,  to  Maidstone,  in  a 
charter  to  that  place. 

6b2 
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^^^^'^  ^'  precincts,  circuit,  and  compass,   and  all  buildings  therein, 
1608.    are  to  be  quit  of  all  taxes  and  other  burdens,  &c.,  and  watch 

and  ward.  ^^^  wards.  And  the  inhabitants  are  to  be  exempted  from 
the  offices  of  constable  and  scavenger,  and  other  offices  of 
charge  within  the  city,  without  the  limits  of  the  Black  Friars 
and  the  White  Friars.     But  all  freemen  inhabiting  within 

Freemen,  them^  are  to  be  eligible,  like  o\her  freemeny  to  all  offices^  of 
mayor,  sheriffs,  and  aldermen,  as  of  the  company  of  which 
they  shall  be  free.  And  all  persons,  though  not  free  of  the 
city,  who  dwell  within  the  city,  (except  the  inhabitants  wiUhm 
Black  Friars  and  White  Friars,)  shall  be  reasonably  taxed, 
and  contribute  to  all  aids,  talliages,  and  other  contributions, 
to  be  levied  by  the  mayor,  commonalty y  and  citizens — ^pro- 
vided that  such  residents  and  dwellers  in  any  houses*  within 
the  city,  who  are  not,  or  will  not  be,  freenien  of  the  city,  shall 
be  taxed  to  such  aids  and  talliages  only  for  the  houses  in 
which  they  shall  inhabit  or  reside^  or  are  dwelling — with 
power  for  them  to  appeal  to  the  chancellor,  if  they  should 
think  themselves  unjustly  grieved. 
Justices.  'The  mayor,  recorder,  and  aldermen  who  have  borne  the 
charge  of  mayoralty  of  the  city,  are  to  be  justices  of  the 
peace :  other  keepers  of  the  peace  not  intermeddling.  And 
the  sheriffs  of  the  city  are  to  be  aiding  and  assisting  to  the 
mayor,  recorder,  and  aldermen. 
1614.  In  the  12th  year  of  James  I.,  the  king  granted  a  charter  to 
the  mayor,  commonalty ^  and  citizens^  confirming  to  them  the 
weighing  of  all  coals,  &c.,  in  the  port  of  London ;  and  fixing 
the  fee  at  8rf.  for  every  ton,  for  the  costs  of  the  mayor,  com- 
monalty, and  citizens,  in  the  beam  and  weights,  and  for  their 
attendance;  labour,  and  necessary  expences,  and  for  the 
prevention  of  forestalling.  All  persons  are  prohibited  from 
selling  any  coals  upon  the  waters  of  the  Thames  in  any  boats 
or  lighters,  but  only  in  the  ships  in  which  they  are  first 
brought  to  London. 

We  have  seen,  in  the  reign  of  Queen  Elizabeth,  to  what 
an  extent  it  had  been  stated  in  the  charters,  contrary  to  the 

*  This  shows  clearly,  that  the  persons  who  were  to  contribute  to  the  aids  of  the 
city,  were  the  hmuholdert. 
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feet,  that  the  places  to  which  the  grants  were  made,  had  been  Jm^^^* 
immemorially  incorporated.  It  appears  that  the  same  doc-  1614. 
trine  had  spread  into  the  courts  of  law.  And  thus,  in  the 
case  of  Day  and  Savage,  in  the  12th  year  of  James  I.,*  the 
defendant  pleaded,  '^  that  London  was  an  ancient  city,  and  so 
had  been  time  out  of  mind ;  and  that  the  mayor,  citizens,  and 
commonalty  had  been,  by  all  that  time,  a  corporate  body ;" 
though  undoubtedly  the  fact  was  not  so. 

In  the  books  of  the  city,t  it  appears,  during  this  reign,     160^- 
that  a  poor  inhabitant  of  Aldgate  was,  at  the  request  of  the 
other  inhabitants,  admitted  by  redemption  into  the  Merchant 
Taylors*  Company,  paying  6«.  8rf. 

Another  provision  was  made  for  restricting  the  number  of     1614. 
redemptioners,:]:  so  as  they  should  not  exceed  36  yearly ; 
and  that  no  grant  of  freedom  should  be  made  but  in  full 
court ; — 13  at  least  being  present. 

Tlie  Cordwainers'  Company  were  allowed  to  name  20  shoe- 
makers, English  bomy^  to  be  admitted  by  redemption,  or 
fines  of  6s.  8d. ;  so  that  they  were  presented  to,  and  allowed 
by  the  court  o  faldermen. 

At  this  penod,||  a  committee  was  appointed  to  consider  as     I62i. 
to  the  granting  of  freedom  by  redemption,  whether  by  the  Freedom. 
court  of  aldermen,  or  common  council  only  ;  and  what  num- 
ber were  to  be  granted  yearly  by  the  court  of  aldermen. 

The  following  is  an  extract  from  a  document  in  the  Cot-  1608. 
tonian  Library,^  relative  to  "the  government  of  the  city  of 
Ixttdon,  and  the  dignity  of  the  aldermen.''  And  it  will  be 
seen,  that  in  conformity  with  the  cases  which  we  have  before 
quoted  from  the  Year  Books,  it  describes  the  inhabitants  as 
the  commons  of  the  city.  Commons. 

"The  city  of  London  is  a  corporation,  privileged  from 
much  of  the  ordinary  course  held  throughout  the  kingdom, 
and  endowed  with  many  liberties  and  immunities,  first 
granted  through  special  favour  of  the  kings  of  this  realm, 

•  Hob.  116.  t  Rep.28,  fol.  114. 

t  Tine  rederoptionera  were  those  who  were  made  by  redemption,  aa  it  was  called 
--that  b,  oQ  the  payment  of  a  fine.— Kep.  30,  fol.  2  b. 
§  Jor. 29,  fol.  297  b.  R  Jor.  31,  fol.  362. 

1  Bibl.  CoUon.,  Vespasian  C.  14,  p.  314. 
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J^'"^  ^'  and  afterwards  confirmed  by  divers  acts  of  Parliament,  as 
1608.    aiming  at  the  benefit  tmd  honour  of  the  state ;  which  the 

lahabitaats  industry  and  loyalty  of  tlie  inhabitants  hath  so  well  answered, 
that  the  place  hath  thereby  gained  the  name  of  the  king's 
chamber. 

'*  The  goveminent  of  this  city  dependeth  chiefly  upon  the 

Mayor.     ThayoTy  as  the  king's  lieutenant — and  secondarily,  upon  the 

Aldermen,  aldermen^  as  subordinate  magistrates,  to  govern  the  several 

Wards,  divisions  or  wards  of  the  same,  whereof  (by  like  authority 
granted  from  sovereign  majesty)  they  are   made  keepers. 

lahabifauits  And  to  these  aldermen  is  left  the  rule  of  the  inhabitants 
residing  in  the  same,  which  are  known  by  the  name  of  the 

Coiumobfl.  commons  of  the  city. 

Guilds.  <<  The  body  of  the  commons  is  divided  into  guilds  or  com,- 
panics,  which  are  lintiently  ranked  in  degrees  of  priority  or 
precedency,  according  to  the  worth  of  their  trades  or 
misteries. 

**  And  the  brethren  of  every  guild  have  th^r  places  in  the 
company,  either  according  to  their  seniority,  or  as  they  held 
offices  in  the  same.'' 

After  which,  this  document  proceeds  at  great  length,  to 

give  the  order  of  precedence  to  be  observed  in  going  to 

Westminster. 

1614.        In  the  12th  year  of  James  I.,  an  important  case  relative  to 

London  occurred,  upon  an  information  for  prisage,  instituted 

Waller  V.  by  Sir  Thomas' Waller  against  prances  Hanger,  widow,  for 
prisage  of  wines  brought  in  fttHasnips — two  of  which  she 
alleged  arrived  in  the  lifetime  of  her  husband ;  and  two  after 
his  death ; — ^and  he  appointed  the  defendant  his  executrix. 
Free  In  answer,  she  alleged  that  she  was  a  ^^free  woman ;"  and 
claimed  to  be  dischai^ed  from  prisage,  under  the  exemption 
granted  by  the  charter  of  the  first  of  Edward  III.,*  to  the 
mayor,  commonalty,  and  citizens  of  London.  And  she  said, 
that  her  husband  was  a  "  dtizen^'f  and  ^^ freeman'^  of  the 
city  of  London,  of  the  Company  of  Cloth-workers.      And 

*  See  before,  p.  690.    2  Bulst.  134. 261.    3  Bulst.  I. 

t  Thia  is  aootbcr  instance  of  the  distinction  we  have  before  taken,  with  reference 
10  the  ancient  iibw  hottto—cUiien — or  burgus — and  the  person  who,  by  reason  of 
his  belonging  to  any  fraternity,  was  fre$  to  trade. 
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she  alleged,  that  the  city  was  an  ancient  city; — which  was  J>°*»>- 
strictly  correct.   Bui  when  she  also  added,  that  it  was  incoj>     1614. 
porated,  by  the  name  of  "  mayor  and  commonalty  " — that,  for 
the  reasons  we  have  shown,  was  clearly  without  foundation. 

To  her  plea,  the  king's  attorney-general  demurred  ;  and  in 
stating  the  case,  Bulstrode,  the  reporter,  says,  that  the  mer" 
ckanUy  freemen,  citizens,  and  resiants  in  London,  were,  by 
that  charter  of  Edward  III.,  discharged  from  the  payment 
ofprisage.  And  the  question  was.  Whether  these  wines 
shoold  be  so  discharged  ?  The  case  was  argued  in  different 
terms  for  two  years ;  and  the  judges  being  divided  in  opinon, 
gave  their  judgments  severally. 

Croftg,  justice,  was  ofopinion,  that^  the  ^exemption  ought  ^^^^ 
to  be  construed   largely.     And  that  it  would  extend   to  \ 

citizens,  men  or  women.  That  women  were  not  to  be  ex- 
eluded  from  the  benefit  of  the  charter ;  for  the  widow  of  a 
fflerchant  citizen  was  a  citizen,  and  should  have  the  same 
privilege  as  her  husband,  as  long  as  she  was  resiant  in  the  Resiaot. 
eity.  And  he  said  it  was  not  sufficient  that  a  person  was 
bam,  or  had  come  to  the  place ;  but  he  ought  to  be  a  citizen, 
rmdemt  cmd  commorant — an  inhabitant  of  the  place  (dvie  Resid'eot. 
reddens  et  commorans,  incola  civitatisj./;  A  woman  may  be  a 
citizen ;  but  in  this  case  she  is  not  an  owner.  If  a  citizen 
makes  a  foreigner  his  executor,  who  unlades  the  wine,  he 
shall  not  have  the  benefit  of  the  discharge ;  for  a  foreigner 
is  not  entitled  to  it :  he  is  not  **  civis/'  nor  are  the  wines 
'^ftosaciritfut." 

Letters  patent  of  the  king  ought  to  be  construed  secundum  Chariers. 
iMtentianem  domini  regis ;  et  non  ad  deceptionem. 

If  the  widow  had  the  wines  in  her  own  right,  she  should 
have  the  discharge ;  but  as  in  right  of  another,  she  shall  not. 
And  KnowFs  case,  in  the  fourth  of  Henry  VI.,  was  cited, 
who  removed  his  household  cum  pannis,  and  dwelt  at  Bristol, 
bat  kept  his  shop  in  London,  and  claimed  dischai^e  from 
prisage.  But  it  was  voted  against  him.  For  he  was  not 
such  a  citizen  as  could  claim  the  discharge;  he  ought  to 
be  "cirw,  incola,  commorans.*'  In  the  reign  of  Henry  VI., 
complamt  was  made,  that  the  lord  mayor  of  London  would 
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make  strangers  citizens.     And  it  was  declared,  that  the  dis- 


1614.  1  charge   from   prisage  did   not  extend  to  such  citizens  as 

strangersj  ^^^g  «  dotati"   made  free— but  to  those  only  who  were^ 

Resiant/  cotnmorant — incokmt — and  rewflii^  within  the  city/'^ndTiere 

I   the  widow  only  pleads  that  she  is  a  "  libera  foemina,"  and  not 

I    "civis;"  and  therefore  he  held  the  plea  was  bad^4  And 

.'    Sacheverel's  case,  in  the  43rd  of  Elizabeth,  was  cited,  in 

/    which  it  was  determined,  that  those  who  were  not  "  masters 

'     of  families/'  but  had  taken  chambers  in  the  city,  and  were 

j     freemen,  and  subject  to  scot  and  lot,  yet  could  not  have  the 

\     beneiit  of  the  discharge,  for  they  were  not  "incolae." 

So  if  a  citizen  merchandise  with  another,  he  shall  not  have 
the  discharge. 

A  citizen  ought  to  be  such,  to  all  purposes  and  intents ; 
otherwise  he  shall  not  have  the  benefit. 
Wi^ams,  justice,  upon  the  contrary,  thought  she  ought  to    .. 
A^be  discharged.  ^  And  he  relied  upon  the  case  of  the  mayor 
of  Norwich  ;  and  the  supposed  case  of  the  grant  to  the  good 
men  of  Dale,  for  the  purpose  of  establishing  that  London 
/       was   incorporated : — which  we  have  shown  not  to   be  the 
fact,  either  with  respect  to  London  or  Norwich,  at  the  period 
to  which  the  case  refers.     But  he  admitted  the  case  of  a 
^    FoKiswn.  foreigner.    And  he  said,  it  was  not  to  be  disputed  but  that . 
^. -a  Ionian  might  be  a  citizen.   .And  he  cited  the  46th  off! 
Citizen^'    Edward  IIL,  fol.  13,  that  ^^  he  is  a  citizen  who  is  commorant  ; 
,    **  and  an  inhabitant,  and  subject  to  pay  scot  and  lot.     If  he-^ 
'  X "  dwell  in  another  place  he  shall  not  be  free.'' 

And  in  another  part  of  his  judgment,  he  lays  down  that 
Kcason.     sound  principle  of  the  law,  '^  that  common  reason  makes  the 
law." 

Yelverton, ']\3i^i\ce,  was  also  of  opinion,  the  woman  ought 
to  be  discharged.  But  he  cited  the  case  of  the  21st  of 
Edward  IV.,  to  show  that  the  citizens  of  Norwich,  who  were 
to  be  exempt  from  serving  upon  juries,  must  be  members  of 
the  city ;  for  that  none  but  citizens  were  to  have  any  benefit 
of  that  immunity;  for  the  words  of  the  grant  are,  ^^ pro 
"  melioratione  civitatis,"  for  the  advancement  of  the  honour 
and   civil   offices.      And   he  referred   again  to  the   citizen 
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who    removed    to    Bristol :    and  '  Sacheverel's   case,    who  J»n»«»  '• 
thoagh  he  bore  civilia  et  publica  onera,  yet  he   was  not     1614. 
eotitled  to  the  benefit ;  for  he  was  not  "  incofa/'  but  only    incoia. 
iaana^jcoivsy  or  chamberer.     He  was  a  citizen — a  freeman — 
and  commcranU     But  he  ought  to  be  '^  inquilinus/*  and  have 
a  homse.  And  he  put  the  case  of  a  person  being  disfranchised    |['^^' 
before  the  arrival  of  the  wines.     And  spoke  o{  strangers,  and 
their  claim  of  exemption.     And  no  person  would  be  entitled 
by  being  locally  within  the  city,  unless  he  bare  its  burdens. 
And  he  denied  that  a  woman  could  be  a  citizen,  (as  it  appears 
upon  substantial  grounds)— for  she  cannot  bear  the  ^^  civilia 
*'arpubUca  anera^^  of  the  city — she  cannot  do  anything  for 
the  benefit  of  the  city — she  cannot  perform  watch  nor  ward, 
nor  bear  office  in  the  city.     She  may  be  a  free  woman ;  but 
that  is  only  to  have  her  will,  as  many  so  have,  but  to  no  other 

purpose.^ 

/^ASd  Houghton,  justice,  with  reference  to  the  right  of  the 
widow  to  be  free,  quoted  Otes's  case,*  from  the  Book  of 
Assise,  and  from  the  45th  of  Edward  III.  In  which  it  was 
said  by  Finchden,  that  "  the  citizens  to  whom  the  privileges 
^  extended,  were  those  who  were  bom  or  inherited  in  the  Citizen. 
^  city,  or  who  were  resiant  and  taxable  to  scot  and. lot ;  and 
*^  that  he  which  is  not  so,  shall  not  be  said  to  be  a  citizen, 
**  unless  he  is  commorant  and  resiant,  subject  to  scot  for  pay- 
"  metUs,  and  lot  to  supply  the  places  and  offices,  there  heritable. 
''  And  if  he  be  not  such  a  one,  he  shall  not  be  said  to  be 
"  within  the  privilege  of  a  citizen."  y^s  to  the  widow,  not- 
withstanding, by  the  custom  of  the  city,  she  hath  some  privi- 
lege as  to  merchandise  during  her  widowhood ;  and  so  as  to 
some  purpose,  shall  be  said  to  be  a  citizen :  yet  it  is  only  to  a 
certain  extent,  because  she  is  not  subject  to  scot  and  lot. 

Dodrid^,  j ustice,  in  delivering  his  judgment  said,  that 
being  a  citizen  of  London  hath  divers  significations : — some 
are  there  inhabiting :  and  so  in  this  regard  they  are  called  luhawiijig. 
citizens.    But  if  he  hath  not  jus  societatis,  the  discharge  of 
prisage  would  not  extend  to  him. 

Also,  every  one  who  hath  land  in  London,  by  custom,     Land. 

*  Vide  ante,  p.  633. 
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James  L  may  devise  it  in  mortmain ;  and  yet  notwithstanding  be  is  no 
1614.    citizen."*^   A  citizen  is  such  a  one  as  ought  to  be  subject  to 

Scot  and  scot  and  lot,  and  he  ought  to  be  ^'  liber  homo.''  Scot  and  lot 
are  particular  payments  imposed  upon  every  one ;  but  ex- 
tends not  to  one  who  is  commorcmt  in  another  place.     He 

^rantl^  ought  to  be  a  citizen  and  a  jreeman,  and  also  commorant 
there,  who  is  to  have  benefit  of  this  charter  of  immunity. 

And  he  cited  the  case  of  Knowls^f  who  was  a  citizen  and 
freeman  of  London,  but  he  left  his  commorancy  and  dwelt  at 
Bristol,  and  yet  remained  a  citizen  and  a  freeman,  and  was 
eligible  to  be  called  into  any  office ; — there  it  was  adjudged 
he  should  not  have  the  benefit  of  this  charter,  to  be  dis- 
charged from  the  payment  of  prisage,  but  he  ought  to  be  also 

House-  ^  hottsekeq}er  in  London.)  But  if  he  be  a  citizen  oxid  freeman 
"dTCondon,  an^Tlo  dwell  there — as  if  he  keeps  no  house,  but 
takes  a  chamber,  and  so  is  an  **  inmate,**  this  charter  of  dis- 
charge shall  not  extend  unto  him — and  this  was  adjudged  in 
the  Exchequer,  in  the  43d  of  Elizabeth. j:  Therefore,  it  is  to 
be  considered  what  manner  of  persons  ought  to  be  citizens 

House-  —freemen — and  commorant  not  in  a  chamber,  but  to  keep 
a  settled  house  there ;  and  this  is  sufficient  for  persons  capa- 
ble  to  have  the  benefit  of  this  charter  of  dischaige. 

Coke,  chief  justice,  observed,  that  it  was  a  case  of  great 
importance,  and  he  brought  it  under  consideration  a  second 
time,  referring  to  the  division  among  the  judges.  He 
stated  that  the  charter  was  granted  for  the  advancement  of 
trade  and  traffic--  for  the  advancement  of  the  navy — and  the 
general  amendment  of  the  city.  And,  in  an  elaborate  division" 
of  what  citizens  are,  he  says,  that  '^  one  may  be  a  citizen  in 
Residence. /oc^,  and  uot  by  residence,  and  such  a  one  is  not  in  judg- 
ment of  law  a  citizen :  for  which  he  cites  35th  of  Henry  VL, 
fol.  12 ;  36th  of  Henry  VL,  fol.  28,  which  latter  was  the  in- 
stance of  a  person  not  dwelling  in  London — and  the  4th  of 
Edward  IV.,  fol.  10,  where  one  is  mentioned  as  a  citizen  of 
London,  and  dwelt  in  another  place.  So,  also,  if  he  is  resi- 
dent only  in  name,  that  is  not  good.    If  he  be  not  a  citizen  jlvd 

»  5  Hen.  VII.  fol.  10  ct  19,  45  £dw.  III.  fol.  26.  t  4  Hen.  VI.  RoL  14. 

t  H.T.  Rot.22. 


LONDON.  1483 

%  freeman  he  cannot  devise  his  lands  in  mortmain ;  so  if  he  be  *^^"^  '  * 
but  "  inquilinus  '*  this  will  not  serve  his  turn — he  ought  to  be     I6I4. 
a  etmtinmng  citizen  and  resident.    He  ought  to  have  '*ju8  ha-     uu^'  *~ 
Utatianis;  etjus  societatis.^'     If  in  the  interim  he  happens 
to  be  disfranchised,  he  shall  not  have  the  benefit^  for  he 
ought  to  be  a  "  continued  citizen."    If  all  then  concur  in  him.  Citizen. 
and  he  continues  to  be  ^^  civis/*  then  he  is  every  way  com- 
plete, and  enabled  to  enjoy  the  benefit;  for  which  he  cites 
Braetonj  fol.  41 1,  which  author,  he  says,  comprehends  all 
these  in  one  word,  to  wit,  ^*  Barones  Londini.'' — And  it  may  Baron. 
equally  be  said,  as  we  have  often  observed  before,  that  the   . 
single  term  "  hurgess  "  has  the  same  import.  Burgess. 

The  reader  will  perceive  that  this  case  throughout  confirms 
the  doctrine  for  which  we  have  contended  firom  the  earliest 
periods  of  our  history;  and  it,  in  truth,  brings  down  the 
principles  connected  with  the  right  of  citizenship,  founded 
wfOfCL  the  same  grounds,  to  the  reign  of  James  I. 

The  reporter  describes  the  persons  entitled  to  prisage  as 
^  freemen,  citizens,  and  resiants^"  which  is  a  most  correct  Rcsiants. 
description  of  what  such  a  person  ought  to  be. 

He  should  be  a  "  freeman ;" — ^that  is  oifree  condition — a  Freeman. 
liber  homo : — for  none  other  could  enjoy  the  privileges. 

He  should  be  a  citizen ; — that  is,  he  should  be  admitted,  Citizen. 
sworn,  and  enrolled  at  the  wardmote : — ^for  otherwise,  if  not 
admtied,  he  would  not  be  recognized  as  a  citizen  by  the  Admitted. 
public  officers  or  his  fellow  citizens — ^nor  would  he  be  '*  a 
legalishomo,'^  a  lawful  man  having  given  his  pledges  to  the  Swom. 
law  and  taken  his  oath  of  allegiance. 

Again;  though  he  was  of  free  condition,  and  had  been  ad-i 
raitted,  enrolled,  and  swom,  still  he  would  not  be  entitled 
to  this  or  any  other  privilege,  unless  he  continued  a  resiant  Resiant. 
or  inhabitant  householder  within  the  city. 

This  doctrine  is  most  expressly  and  repeatedly  laid  down 
by  Mr.  Justice  Croke,  and  almost  in  every  form  of  ex- 
pression, both  Latin  and  English ;  properly  connecting  the 
residence,  as  an  inhabitant  householder,  with  the   payment    l'^|]^" 
ofscot  cmd  lot,  which  was  a  necessary  consequence  of  it.  Scot  and 

Mr.  Justice  Williams  asserts  the  same  doctrine,  founding 


Commo- 
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James  I.  himself  upon  the  authority  of  the  Year  Book,  which  we  have 
1614.    before  quoted.* 

Mr.  Justice  Yelverton  maintains  the  same,  particularly  re- 
ferring to  the  occupation  of  the  houscj  and  the  consequent 
necessity  of  bearing  the  civil  and  public  burdens  of  the  city. 
Watch    especially  watch  and  ward  ;  and  the  filling  of  offices  to  which 
'  he  might  be  elected.     He  also  refers  to  the  Year  Book. 
Mr.  Justice  Doddridge  most  correctly  confirms  the  doc- 
trine we  have  before  asserted,  of  the  loss  of  the  privileges  of 
the  city  by  becoming  ''  commorant "  in  another  place ;  and 
House-   mentions  the  requisite  of  being  a  housekeeper. 

The  chief  justice,  Lord  Coke,  although  his  mind  was 
strongly  impregnated  at  that  time  with  the  notion  of  corpo- 
rations, delivers,  in  substance,  even  upon  the  second  con- 
sideration of  the  case,  the  same  opinions,  insisting  upon  the 
necessity  o(  residence— of  being  of  free  condition — ^and  con- 
tinuing a  citizen  by  continual  residence ;  for  all  which  doc- 
trine he  quotes,  as  we  have  done  before,  the  ancient  autho- 
rity of  Bracton. 

Another  case,  also  of  considerable  importance,  occurs  in  the 

1609.    7th  year  of  James  I. ;  nearly  at  the  time  at  which  one  of  the 

charters  we  have  before  quoted  was  granted ;  in  which  much 

of  the  same  doctrine  was  asserted.      But  the  reader  will 

perceive,  that  it   was   unwarrantably   mixed   up  with  the 

Trade,    considerations  of  **  trade,*'  and  involved  with  some  of  the 

intricate  doctrines  which  have  in  modem  times  been  applied 

Corpora-  to  Corporations.     Particularly  it  will  be  observed,  that  the 

rights  by  birthf  servitude  and  redemption,  were   strangely 

confounded  together;  as  we  have  before  had  occasion  to  note 

with  respect  to  other  places. 

We  shall  give  a  short  extract  from  this  case,  and  close  it 
with  a  few  observations. 
^^^^  In  the  city  of  London  case,f  the  mayor,  aldermen,  and 
cM«-  sheriffs,  in  a  return  to  a  habeas  corpus,  to  bring  up  the  body 
of  James  Wagoner,  set  out  the  customs  of  London,  stating 
that  they  were  confirmed  by  Parliament,  and  alleging  an 
ordinance  made  by  the  lord  mayor,  aldermen  and  commons, 

*  See  before,  p.  633,  et  seq.  t  8  Co.  241. 
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in  pursuance   of  their  cusfoms,  reciting  a  former  in  the  ^^^^^^' 
third  year  of  Edward  IV.,  which  prohibited  foreigners  from      1464. 
setting  up  shops  within  the  liberty  of  the  city.     And  ano- 
ther ordinance,  in  the  17th  of  Henry  VIII.,  that  no  person    1625. 
being  "esft^anye"   from  the  liberties   of  the  city,   should  Strangers. 
keep  a  shop  within  them,  upon  pain  of  imprisonment  and 
forfeiture.    And  that  sundry  strangers  and  foreigners,  not 
regarding  these  provisions,  but  intending  their  private  pro- 
fit, have  devised  by  all  sinister  and  subtle  means,  to  de- 
fraud the  charters  and  ordinances,  and   secretly  sell  their 
wares,  &c.  within  the  city,  to  the  detriment  of  those  who 
fay  scot  and  hi,   bear  office,  and  undergo  other  charges, 
which  strangers,  and  other  persons  not  free,  are  not  charge- 
aUe  %Dithal:  for  avoiding  which  damage  it  was  ordained, 
that  **  no  person  not  being  free  of  the  city,  should,  by 
^  any  colour,  directly  or  indirectly,  sell  any  wares,  nor 
^  keep  any  shop,  nor  use  any  art  or  handicraft  within  the 
"  city,  upon  pain  of  6Z.  (with  a  proviso  excepting  victuals)" 
— ^for  non-payment  of  which  forfeiture   Wagoner  had  been 
arrested.     And  it  was  resolved,  that  the  custom  of  London, 
and  their  ordinances  founded  upon  it,  were  good ;  but  that 
they  would  not  be  good  by  grant,  and  therefore  no  corporor 
turn  made  within  time  of  memory*  can  have  such  privil^e, 
unless  by  act  of  parliament.     And  it  was  adjudged,  that  a 
grant  to  restrain  trade  and  traffic  was  void,  because  trade 
and  traffic  is  the  life  of  every  commonwealth,  and  especially 
of  an  island.     And  therefore  the  king  might  erect  gildam 
mercaUrriam,  i.  e.  a  fraternity  or  society  or  corporation  o/*  Merchant 
merchants,  to  the  end  that  good  order  and  rule  should  be  by 
them  observed,  for  the  increase  and  advancement  of  trade  and 
merchandise,  and  not  for  the  hindrance  or  diminution  of  it. 
And  gildan  is  a  Saxon  word,  and  signifies  solvere,  i.  e.  that  all    Gildan. 
of  such  fraternity  shall  be  subject  to  pay  scot  and  lot:  and 
therefore  at  this  day  such  part  of  the  country  which  is  con- 
tributory among  themselves  to  pay  common  charges  is  called 
the  gmldable;f  and  if  there  be  any  special  liberty  it  is  called  Guildable. 
the  franchise,  j: 

*  All  corporations  in  England  are  within  time  of  memory. 

t  See  hefore,  in  the  time  of  Henry  VIII.  |  2  Brown,  287, 178 ;  I  Bal.  195. 
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James^l.       It  was  observed,  that  one  may  be  liber  homo,  that  is  a 
1609.     freeman  of  London,  by  three  ways  i — 

1.  Service.      1st.  By  service^  as  he  who  serves  his  apprenticeship. 

2.  Birth.       2nd.  By  birthright,  as  he  who  is  the  son  of  a  freeman  of 

London. 

3.  Re-  3r(j,  By  redemption,  that  is  by  allowance  of  the  court  of 

demption.  j  r         '  j 

mayor  and  aldermen. 

And  all  these  three  ways  are  allowed  by  the  castom  of 
the  city  of  London.  And  by  no  other  means  can  a  man 
become  a  freeman  of  London,  for  none  can  be  made  free 
of  the  city  of  London  by  charter.*  And  therefore  it  ap- 
pears, that  Edward  IIL  granted  to  John  Falcount  de  Luca, 
apothecary,  citizen  of  London,  **  quod  ipse  omnibus  liberta- 
tibus  quas  cives  civitatis  praedictse  habent  in  eadem  civitate 
et  alibi  infra  regnum  nostrum  Anglise,  habeat,  gaudeat 
et  utatur ;  et  quod  de  tribus  denariis  de  libra,  et  omnibus 
aliis  prsestationibus  et  custumis,  quas  alienigenae  de  bonis  et 
merchandisis  suis  infra  regnum  Angliee  solvere  tenentur,  de 
propriis  bonis  et  merchandisis  ipsius  Johannis  infra  idem 
regnum  et  totam  vitam  suam  sit  quietus ;  et  quod  plus  quam 
alii  cives  nostri  London  indigenes  pro  custumis  merchandi- 
sarum,  et  aliorum  bonorum  suorum  nobis  sol vunt  solvere  non 
teneatur,  nee  ad  hoc,  aliqualitercompellatur.'^ — But  all  these 

Freeman,  words  do  not  make  him  2l  freeman  of  London,  for  he  ought 
to  attain  unto  it  by  one  of  the  said  three  ways,  according  to 
the  custom. 

It  will  be  seen  that  this  case  turns  chiefly  upon  the  dis- 
ability, which  has  so  frequently  occurred  before  in  the  charters, 
and  the  local  and  municipal  documents,  of  foreigners  and 

Strangers,  strangers  to  trade  in  places  to  which  they  did  not  belong. 

Scot  and  The  ancient  Saxon  obligation  to  pay  scot  and  lot  is 
strangely  united  with  the  question  of  trading :  and  reference 

Merchant  js  made  to  the  Gilda  Mercatoria,  which  many  charters  and 
documents  have  already  shown  to  be  distinct  from  the  muni- 
cipal government  of  the  place  ;f  and  the  members  separate 
from  the  general  class  of  burgesses. 

»  Pat.  32  Edw.  III. 

t  Vide  ante,  pp.  320, 322, 340,  381,  390, 392,  468,  469,  559,  599,  839, 842,  1048, 
1049, 1147,  &c. 
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It  is  said  that  a  person  might   be  a  "  liber  homo,"  or  /^^J- 
freeman  of  London,  by  three  ways;   as  to  *'hirth"  and      >«». 
•^  $enntudey^^  it  is  true.    The  grounds  of  which  respectively    hoi^*! 
we  have  before  shown,  and  they  each  undoubtedly  made  a 
person  oSfree  condition.^ 

Bat  **  redemption'*  stands  altogether  upon  other  grounds,  Redemp- 
and  does  not  directly  apply  to  the  question  of  freedom* 

R^empticHi  is  properly  the  admission  of  a  person  into  the 
place  upon  his  being  thought  fit  to  be  admitted,  and  paying 
a  contribution  to  the  comnum  stack  of  the  town.    Such  a  Common 

— .- — — '  '■  .  ■  ■»  ■  slock. 

person  ought  in  strictness  to  have  been  of  free  condition 
before  he  was  admitted  into  the  place.  Because  if  he  was 
a  villaiM  the  inhabitants  of  the  place  receiving  him  might,  Villain. 
as  we  have  seen  before,  be  called  in  question  for  harbouring 
him.  But  bis  residence  there  for  a  year  and  a  day  without 
claim  might  obviate  that  difficulty: — and,  in  that  point  Redemp- 
of  view  alone,  his  admission  into  the  phce^jmgh^t  be  con- 
nected with  his  being  of  free  condition.  But  otherwise  the 
title  by  redemption  has  nothing  to  do  with  that  fact :  but 
proceeds  upon  the  assumption  of  his  being  so:  and  is  a 
mere  permission  to  him,  as  being  previously  a  freeman,  to  Permis- 
become  a  freeman  of  the  particular  city  or  borough :  and  so 
he  is  admitted  as  a  citizen  or  burgess. 

And  in  this  manner  the  two  cases  may  be  reconciled 
together  upon  the  principles  of  the  common  law ;  otherwise 
they  would  be  inconsistent,  and  lead  the  mind  to  that  state 
of  uncertainty  which  too  commonly  arises  from  perusing 
cases  of  this  description,  without  considering  the  ancient 
nature  and  origin  of  such  rights  and  usages. 

In  the  last  two  cases  frequent  references  were  made  to 
the  confirmation  of  the  customs  of  London  by  Parliament, 
which  has  been  sedulously  maintained  from  that  period  to 
the  present  time. 

The  assertion  is  not  quite  so  clear  as  is  usually  a&- 
sojned: — and  if  it  is  correct,  there  are  many  more  places 
in  England  which  might,  if  they  thought  fit,  assert  the  same 

priril^e. 

*  Vide  etiaiD»  post.  temp.  James  I.,  Newcastle-upon-Tyne. 
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James  I.  At  all  evcnts,  the  claim  must  be  made  by  the  city  of  Lon- 
le-i'i.  don,  subject  to  the  qualification  contained  in  the  following 
case  of  the  21st  of  James  I.,*  respecting  an  ordinance  made 
by  the  common  council,  for  the  ordering  of  the  company  of 
bricklayers  and  plasterers ;  in  which  it  was  said  that  the 
confirmation,  by  statute,  of  the  customs  of  the  city  of  Lon-' 
don,  extended  only  to  good  customs,  which  were  reasonable 
for  the  common  weal. 

Besides  the  charters  to  London,  granted  in  .this  reign^ 
some  were  conferred  upon  other  places,  which  it  is  necessary 
shortly  to  mention. 

NEWCASTLE-UPON-TYNE. 

ieo3.  In  the  first  year  of  James  I.,  the  powers  and  provisions 
of  the  charter  of  Elizabeth  to  Newcastle  were,  with  some 
few  omissions,  alterations,  and  additions,  repeated  and 
confirmed. 

1604.  And  in  the  2nd  year  of  this  reign,  another  charter  to  New- 
castle, recites  that  disputes  between  the  mayor,  aldermen, 
and  common  council — and  the  governors,  stewards,  and  bro- 
thers of  Hostmen,  &c.  had  arisen : — and  in  order  to  put  an 
end  to  them,  the  king  grants  to  the  mayor  and  burgesses 
that  the  choice  of  all  the  elective  officers  should  be  in  the 
manner  therein  described. 
The  12  That  the  election  of  the  two  of  each  of  the  12  mysteries, 
should  be  the  same  as  m  the  charter  of  Elizabeth,  except 
that  the  persons  to  be  elected  had,  in  that  charter,  the  ad- 
ditional description  of  "  burgenses  villae  predictae :" — and 
instead  of  being  described  merely  as  "  viros  et  homines  " 
— as  they  ^ire  in  the  charter  of  Elizabeth — they  are  called 
BurgpiiBw.  u  lurgenses:' 

The  mayor,  three  aldermen,  and  eight  burgesses,  were  to 
be  elected,  as  by  the  charter  of  Elizabeth.* 

But  instead  of  those  12  electing  12  other  inhabitant  bur- 

^  gesses,  as  directed  by  the  charter  of  Elizabeth ;  the  good 

men  and  burgesses  of  the  12  societies  or  mysteries,  were  to 

*  Rollers  Reports,  391. 
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meet  separately^  and  severally  nominate  from  each  society  J^mw  I. 
^        one  such  man  as  to  them  shall  seem  fit — ^which  12  men     1604. 
shall  present  to  the  first  elected    12  men,  6  out  of  their   '^^  ^^' 
Dumber,  tp  make  together  18. 

That  the  mayor,  recorder,  and  aldermen,  or  any  five  or 
more  of  them,  should  he  justices  of  the  peace. 

After  ifhieh  follows  a  clause,  that  every  free  burgess,  by  Birth. 
birth  or  servitude,  with  any  free  burgess  of  any  free  mystery,  Servitude, 
and  DO  other,  should  be  able  to  be  admitted  into  the  frater- 
nity of  hoetmen,  and  he  (is  a  brother,  if  he  should  demand 
it,  and  should  pay  on  his  admission  53s.,  and  not  more. 
And  every  person  a  free  burgess,  by  reason  of  birth  or  ser^ 
vitude,  with  any  brother  of  the  society  of  hostmen,  ought 
to  be  admitted  into  that  fraternity  as  a  brother,  if  he  should 
demand  it;  and  every  such  person  should  pay  for  his  ad- 
mission, 33s.  4d.,  and  not  more. 

The  charter  then  concludes  with  the  usual  clause  for  the 
enjoyment  of  all  former  liberties  and  privileges  held  by  the 
buigesses,  ''  by  any  incorporation,  or  pretence  of  incorpo-  Pretence 
ration,"  with  this  special  addition,  *'  which  are  not  contrary  poration. 
to  this  charter." 

It  is  clear  from  this  clause,  that  birth  and  servitude  were  Birth, 
properly  treated  as  qualifications  for  free  bui^ess-ship ;  in 
the  manner  we  have  before  explained  in  the  London  case — 
for  both  birth  and  servitude  made  a  person  oi  free  condition  ; 
and  if  he  was  a  householder  within  the  borough,  and  there- 
fore paid  scot  and  lot,  and  was  sworn  and  enrolled,  he  was  a 
free  hargess. 

It  also  further  appears  from  this  charter,  that  the  free  bur- 
gesses of  Newcastle  were  a  distinct  class  from  the  hostmen ;  Hostmen. 

« 

and  that  free  burgess-ship  was  a  qualification  for  being  the 
latter;  as  in  many  other  places,  where  th^  different  crafls 
and  guilds  were  separate  from  the  municipal  government.   Guilds, 
and  were  altogether  collateral  to  the  municipal  rights. 

There  is  also  the  following  document  relative  to  this  place, 
of  the  ninth  of  James  I.     An  order  of  council  signed  by  20    i6ll. 
persons,  afler  reciting  that  business  of  importance,  concern- 
ing the  general  state  of  the  corporation — especially  the  foun- 

6c 


1488  LONDON. 

James  I.  At  all  events,  the  claim  must  be  made  by  the  city  of  Lon- 
1G2.*).  don,  subject  to  the  qualification  contained  in  the  following 
case  of  the  21st  of  James  I.,'*''  respecting  an  ordinance  made 
by  the  common  council,  for  the  ordering  of  the  company  of 
bricklayers  and  plasterers ;  in  which  it  was  said  that  the 
confirmation,  by  statute,  of  the  customs  of  the  city  of  Lon-' 
don,  extended  only  to  good  customs,  which  were  reasonable 
for  the  common  weal. 

Besides  the  charters  to  London,  granted  in  this  reign, 
some  were  conferred  upon  other  places,  which  it  is  necessary 
shortly  to  mention. 

NEWCASTLE-UPON-TYNE. 

1603.  In  the  first  year  of  James  I.,  the  powers  and  provisions 
of  the  charter  of  Elizabeth  to  Newcastle  were,  with  some 
few  omissions,  alterations,  and  additions,  repeated  and 
confirmed. 

1604.  And  in  the  2nd  year  of  this  reign,  another  charter  to  New- 
castle, recites  that  disputes  between  the  mayor,  aldermen, 
and  common  council — and  the  governors,  stewards,  and  bro- 
thers of  Hostmen,  fee.  had  arisen : — and  in  order  to  put  an 
end  to  them,  the  king  grants  to  the  mayor  and  burgesses 
that  the  choice  of  all  the  elective  officers  should  be  in  the 
manner  therein  described. 

The  12        That  the  election  of  the  two  of  each  of  the  12  mysteries, 

mystenes. 

should  be  the  same  as  in  the  charter  of  Elizabeth,  except 
that  the  persons  to  be  elected  had,  in  that  charter,  the  ad- 
ditional description  of  "  burgenses  villae  predictse :" — and 
instead  of  being  described  merely  as  "  vivos  et  homines " 
— as  they  lare  in  the  charter  of  Elizabeth — they  are  called 

Burgenses.  u  iuTffenseS.'' 

The  mayor,  three  aldermen,  and  eight  burgesses,  were  to 
be  elected,  as  by  the  charter  of  Elizabeth.^ 

But  instead  of  those  12  electing  12  other  inhabitant  bur- 

^  gesses,  as  directed  by  the  charter  of  Elizabeth ;  the  good 

men  and  burgesses  of  the  12  societies  or  mysteries,  were  to 

*  Rollers  Reports,  391. 


NEWCASTLE-UPON-TYNE.  J  439 

meet  separately,  and  severally  nominate  from  each  society  James  i. 
one  such  man  as  to  them  shall  seem  fit — which  12  men     1604. 
shall  present  to  the  first  elected    12  men,  6  out  of  their   ^^^  ^^* 
oomber,  tp  make  together  18. 

That  the  mayor,  recorder,  and  aldermen,  or  any  five  or 
more  of  them,  should  he  justices  of  the  peace. 

After  which  follows  a  clause,  that  every  free  burgess j  by  Birth. 
lirik  or  servitude^  with  any  free  burgess  of  any  free  mystery.  Servitude. 
and  no  other,  should  be  able  to  be  admitted  into  the  frater- 
nity of  hostmen,  and  he  as  a  brother,  if  he  should  demand 
it,  and  should  pay  on  his  admission  SSs.,  and  not  more. 
And  every  person  a  free  burgess,  by  reason  of  birth  or  ser^ 
vitude,  with  any  brother  of  the  society  of  hostmen,  ought 
to  be  admitted  into  that  fraternity  as  a  brother,  if  he  should 
demand  it;  and  every  such  person  should  pay  for  his  ad- 
mission, 33s.  4d.,  and  not  more. 

The  charter  then  concludes  with  the  usual  clause  for  the 
enjoyment  of  all  former  liberties  and  privileges  held  by  the 
burgesses,  ''  by  any  incorporation,  or  pretence  of  incorpo-  Pretence 
ration,"  with  this  special  addition,  ''  which  are  not  contrary  poradon. 
to  this  charter." 

It  is  clear  from  this  clause,  that  birth  and  servitude  were  Birth, 
properly  treated  as  qualifications  for  free  burgess-ship;  in 
the  manner  we  have  before  explained  in  the  London  case — 
for  both  birth  and  servitude  made  a  person  of  free  condition  ; 
and  if  he  was  a  householder  within  the  borough,  and  there- 
fore paid  scot  and  lot,  and  was  sworn  and  enrolled,  he  was  a 
fret  burgess. 

It  also  further  appears  from  this  charter,  that  the  free  bur- 

.gesses  of  Newcastle  were  a  distinct  class  from  the  hostmen ;  Hostmen. 

« 

and  that  free  burgess-ship  was  a  qualification  for  being  the 
latter ;  as  in  many  other  places,  where  th^  different  crafts 
and  guilds  were  separate  from  the  municipal  government.   Guilds. 
and  were  altogether  collateral  to  the  municipal  rights. 

There  is  also  the  following  document  relative  to  this  place, 
of  the  ninth  of  James  I.     An  order  of  council  signed  by  20    \<m. 
persons,  after  reciting  that  business  of  importance,  concern- 
ing the  general  state  of  the  corporation — especially  the  foun- 

6c 
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James  I.  dation  of  several  hospitals,  &c. — ought  to  be  performed  at 

1611.    London;  therefore,  "  the  mayor,  aldermen,  sheriff,  and  rest 

Common   Qf  the  common  council  of  the  town  of  Newcastle-upon-Tyne, 

council —  ^  V  J 

for  the  for,  and  in  the  name,  steady  and  place  of  the  mayor  and 
urgesses.  j^^g^^^^  order,  that  the  further  handling  and  proceedings 
in  the  same  shall  be  in  the  consideration  of  the  present 
mayor  and  aldermen,  or  the  most  part  of  them,  as  in  their 
discretions  shall  be  thought  fit ;  whose  act  and  doings  therein 
they  did,  by  that  order,  approve  and  ratify." 

In  illustration  of  the  position  which  is  so  generally  im- 
portant— particularly  with  reference  to  the  Wycombe  case,* 
— ^that  the  common  council  acted  only  by  ^'  delegation  **  from 
the  body  at  large,  we  may  instance  the  above  document  of 
this  date,  by  which  the  mayor  and  common  council  seem 
themselves  to  admit  the  fact;  for  the  mayor,  aldermen, 
sheriff,  and  rest  of  the  common  council  of  the  town  of 
Newcastle-upon-Tyne,  are  described  as  acting  ^^for  and  in 
the  name,  stead,  and  place  of  the  mayor  and  burgesses.*' 

And  certain  businesses  of  importance,  touching  the  general 
state  of  the  corporations,  especially  as  to  the  hospitals,  are 
lefl  in  the  consideration  of  the  then  mayor  and  aldermen,  or 
the  most  part  of  them.f 

GODMANCHESTER. 

The  borough  of  Godmanchester  Mo  received  a  charter  from 
1604.    James  I.,  in  the  second  year  of  his  reign.     It  commences  by 
reciting,  that  Godmanchester  was  an  ancient  borough,  and  of 
ancient  demesne;  that  the  men  and  inhabitants  had  peti- 
tioned for  the  town  to  be  incorporated.    And  in  consequence 
thereof,  the  king  had  granted,  that  it  should  be  a  free  bo- 
Men  and    rough  ;  and  that  the  men  and  inhabitants  of  the  town,  and 
ants.        their  successors,  should  be  a  body  corporate,  by  the  name  of 
incorpo-    <'  the  bailiffs,  assistants  and  commonalty  of  the  borough  of 
"  Oamcester  or  Godmanchester,  in  the  county  of  Hunting- 
"  don ;"  with  all  corporate  powers. 
That  two  of  the  most  honest  and  discreet  burgesses  should 

*  Rex  V.  Westwood,  4  B.  &  C.  782,  796, 818— Dom.  Proc.  1830. 

t  See  1  Brand.  App.  648. 
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be  bailifi;  and   12  otheis  assistants;  who^  with  the  two  Jmp<«^« 
bailiffs,  should  be  the  common  council.  1004. 

Powers  are  then  given  to  the  common  council  to  make  Common 
bye-laws,  &c.  for  the  goTemance  of  the  officers,  ministers^ 
artificers,  -  inhabitants^  and  resiants  whatever  within  the 
borough.  The  two  bailiffs  and  12  assistants  are  then  named 
and  appobted ;  and  for  the  fixture,  the  bailiffs  were  to  be 
dected  fnon  the  burgesses,  by  the  bailiffs,  assistants,  and 
eommomUty ;  and  the  assistants  by  the  assistants,  from  the 
boigesses  and  inhabitants,  as  vacancies  occurred. 

A  recorder,  town  clerk,  fair,  court  of  pie  powder,  &c.  are 
theu  granted. 

STAFFORD. 

James  I.,  in  the  third  year  of  his  reign,  granted  a  charter  leos. 
to  the  borough  of  Staffard,*  which  commences  by  reciting, 
tliat  it  was  an  ancient  and  very  populous  place ;  and  that  the 
burgesses  from  time  immemorial  had  enjoyed  divers  liberties, 
sometiiiies  by^the  names  of  burgesses  of  Stafford,  &c.  and  of 
late  by  the  names  of  bailiffs  and  burgesses  of  the  borough 
of  Stafford ;  and  by  other  names :  and  also  by  means  of  di- 
yen  prescriptions,  uses  and  customs. 

And  that  variances  and  inconveniences  in  the  borough 
had  arisen,  for  that  the  principal  officers,  the  two  bailifis.  Bailiffs. 
by  letters  patent,  having  equal  authority  for  the  rule  and  go- 
▼ermnent  of  the  borough,  and  the  execution  of  their  office, 
were  so  contrary  in  themselves,  that  divers  controversies  and 
hetiaoB  had  grown ;  and  that  other  defects  had  arisen  which 
might  griaatly  hurt  the  public  good  and  profit  of  the  borough, 
and  the  good  order  and  governance  thereof:  wherefore,  the 
bailiflb,  burgesses  and  iiihabitants  of  the  borough  sued  the  inhabitants 
king  to  extend  to  the  bailifi^  and  burgesses  his  favour,  and 
constitute  and  of  new  create  the  bailifis  and  buigesses,  and 
other  the  inhabitants  of  the  borough — by  what  name  or 
names  before  that  time  they  were  incorporated — or  whether 
before  that  time  they  were  incorporated  or  no — ^to  be  a  new 
body  politic  and  corporate,  by  the  name  of  ^'  mayor  and 

*  Hargnve  MSS.,288,  p.  1. 
6c2 
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J*"*»  ^'  "  bui^esses  of  the  borough  of  Stafford,  in  the  county  of 

1606.    Stafford/'  for  the  amendment  of  all  the  defects  aforesaid ; 

and  with  addition  of  such  liberties  and  privileges  as  should 

be  thought  fit,  &c.     The  king  therefore  granted,  that  the 

JjJJ^  j^    borough  of  Stafford  for  ever  thereafter  should  be  a  free 

Burf^esses  borough  of  itself;  and  that  the  bailiffs,  burgesses,  and  in- 

habiUDts.  habitants  (by  what  name  or  names  they  or  their  predecessors 
before  that  time  were  incorporated — or  whether  before  that 
time  they  were  incorporated  or  not) — and  their  successors 
for  ever  thereafter,  should  be  a  body  corporate,  by  the  name 

Inc^jjo-  of  **  mayor  and  burgesses  of  the  borough  of  Stafford,  in  the 
"  county  of  Stafford.'* 

That  they  should  have  perpetual  succession;  purchase, 
hold  and  receive  lands  and  liberties;  plead  and  be  im- 
pleaded; have  a  common  seal;  with  power  to  make  10 
aldermen  and  10  capital  burgesses,  who,  with  the  mayor, 

Common  were  to  constitute  the  common  council;  having  power  to 
make  laws  for  the  government  of  the  town. 

That  all  fines  and  amerciaments  should  be  applied  to  the 
use  of  the  mayor  and  burgesses  of  the  borough. 

That  the  mayor,  10  aldermen,  and  10  chief  burgesses  ap- 
pointed by  name  for  life,  and  they  only,  should  elect  a  mayor 
upon  St.  Luke's  day,  who  should  be  chosen  out  of  the  alder- 
men. 

And  vacancies  in  the  chief  bui^esses  were  to  be  filled  by 
the  mayor,  aldermen,  and  chief  burgesses,  out  of  the  most 

hih^^d     '^^'^^^^  ^^^  discreet  men  inhabiting  within  the  borough. 

Strangers.  That  no  Stranger  or  foreigner  (except  he  be  b.  freeman  and 
burgess)  should  sell  any  merchandise  within  the  borough, 
except  in  gross,  without  it. be  in  open  fairs  and  markets; 
neither  shall  use  any  mystery,  trade,  or  handicraft,  without 
the  license  of  the  mayor  and  aldermen. 

Neither  should  strangers  be  put  with  the  burgesses  in 
assises,  juries,  or  other  inquisitions.  But  those  which  should 
arise  within  the  borough,  should  be  done  there  only  by  the 
men  of  the  same  borough,  except  the  matter  concern  the  king> 
his  ministers,  &c.* 

*  In  1826,  the  corporatian  became  diaiolved,  by  the  common  conncil  baviof 
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James  I* 
DEVIZES. 

This  king  also,  in  the  same  year^  granted  a  charter  to  i<505. 
DemzeSj  which  commences  by  reciting,  that  it  was  an  an- 
cient borough,  and  had  enjoyed  divers  liberties,  &c.  from 
time  immemorial;  that  the  mayor  and  burgesses  had  be- 
sought him  to  change  the  time  and  manner  of  choosing  the 
mayor,  and  to  explain  and  confirm  the  franchises  which  had 
been  granted  to  them. 

The  lung,  in  consequence  thereof,  confirmed  and  granted 
all  pieyions  liberties  to  the  mayor  and  burgesses,  by  whatr- 
erer  name  or  names  of  incorporation  they  had  been  given ; 
and  for  the  better  state  of  the  borough,  and  for  the  bur- 
gesses and  inhabitants,  granted  that  the  mayor  and  common 
clerk,  together  with  36  capital  burgesses,  being  the  common 
coancil,  might  elect  one  honest  and  discreet  man  of  the 
number  of  the  12  capital  burgesses,  who  should  be  mayor  of  Mayor, 
the  borough ;  that  the  mayor,  common  clerk  and  36  capital 
bnigesses  should  have  the  selection  of  all  officers  and 
mimsters  within  the  borough ;  that  **  the  mayor  and  bur- 
gesses" might  hold  lands,  plead  and  be  impleaded,  make 
bye-laws,  &c.  for  the  government  of  the  burgesses,  inhabi- 
tants and  artificers. 

Jurisdiction  is  then  given  over  all  personal  and  real  ac- 
tions arising  within  the  borough,  so  that  the  damages  and 
suits  do  not  exceed  40^  The  mayor  to  have  the  regulation 
of  all  victuals,  &c.  and  weights. 

The  charter  then  recites,  that  a  guild  of  merchants  within  Ooildr 
the  borough  had  been  famous  as  being  inhabited  by  divers 
artificers  who  made  woollen  cloths,  whereby  the  poorer  in- 
habitants within  the  borough  got  themselves  a  laudable  and 
honest  livelihood,  who  were  then  reduced  to  poverty,  because 
cettainfareiffners,  not  irUuibitants  within  the  borough,  brought 
to  the  weekly  market  wares  and  merchandises  other  than 
com,  grain,  victual,  cattle,  wool  and  woollen  yam ;  and  sold 

B^lected  to  fill  up  vacancies.  And  his  maiesty  George  IV.  granted  them  anoUier 
ehailcr  in  1827,  giving  them  all  previous  privileges,  but  that  of  exemption  from 
WKC  OB  county  juries. 
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James  I.  them  there  by  retail  and  not  in  gross,  to  the  prejudice  of  the 
1605.  inhabitants  of  the  borough;  and  to  prevent  the  same  for  the 
future,  the  king  prohibited  every  such  stranger,  inhalntaHt  or 
resident  without  the  borough,  from  producing  any  merchan- 
dises within  the  borough,  except  in  gross  and  at  fairs. 
The  mayor,  common  clerk  and  one  of  the  capital  burgesses 
were  to  be  justices  of  the  peace;  and  a  confirmation  of  all 
former  privileges,  closes  the  charter. 

Inhabitants  This  grant  also  was  clearly  intended  for  the  benefit  of 
the  inhabitants;   and  we  should  add,  that  the  king  also 

1610.  granted  by  charter,  in  the  eighth  year  of  his  reign,  certain 
lands  to  the  bui^esses  of  Devizes  for  their  use. 

1624.        In  the  22nd  year,  the  king  also  gave  to  the  mayor  and 
Leet.     burgesses  authority  to  hold  courts  leet  for  all  the  resiants  ; 

and  confirmed  the  market  and  fairs. 
This  charter  expressly  adds  to  the  former  burgesses  the 

inhabitantSf  and  in  direct  terms  incorporates  them. 

SAUSBURY. 

1611.  James  I.,  in  the  ninth  year  of  his  reign,  granted  a  charter 
to  Salisbury :  reciting  that  it  was  an  ancient  town,  and  that 
the  citizens  and  inhabitants  had  enjoyed  various  privileges, 

^'^^teir^  &c. ;  and  that  they  had  besought  the  king  to  incorporate 
them;  which  he  accordingly  did,  and  intrusted  the  govern- 
ment of  the  town  to  a  mayor,  recorder,  24  aldermen,  two 
chamberlains,  48  assistants,  described  as  ''  men,  inhabitants, 
and  citizens,"  6cc. 

Towards  the  conclusion  of  the  charter,  the  following 
clause  occurs : — 

Whereas  the  citizens  and  inhabitants  then  residing  and 
dwelling,  for  the  better  rule,  &c.,  and  for  defence  in  keeping 
Watch    watch  and  ward,  and  repair  of  gates,  ways,  &c.  are  charged 
'  with  burdens ;   and  many  merchants,   artificers,  husband- 
men, workmen,  labourers,  and  other  inhabitants,  in  other 
inhabitanu  citics,  removc  themsclves  from  their  places  of  habitation, 
and  come  there  to  dwell  as  long  as  they  please ;  and  when 
any  charge  is  laid  on  the  inhabitants,  they  depart  without 
any  contribution,  whereby  the  city  is  reduced: — ^the  king 
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giants  to  the  mayor  aod  commonalty,  that  they,  in  their  Jamwl.         / 
eommoa  counci]^  under  their  common  seal,  might  make  free     16H.  /    / 


atizens. 


Free  ly/ 

citixeas. 


HEREFORD. 


JZereforel  received  a  charter  from  King  James,  in  the  17th     1619. 
year  of  his  reign,  which  commences  with  the  recital,  that 
the  city  of  Hereford  was  from  ancient  times  a  town  and  city 
iiK»>rporatey  and  the  inhabitants  and  their  predecessors  had  inbabitaats 
enjoyed  various  liberties  and  franchises,  &c.,  which  the  then 
citizens  and  inhabitants  held  at  the  fee-farm  rent  of  40/.  per 
annum:  that  the  grants  and  confirmations  to  the  citizens 
and  inhabitants  were  made,  not  by  one  name  of  incorpo- 
ration, but  by  various  —  as  "  bailiff  and  commonalty,'' — 
"  citizens,"  —  "  mayor   and  commonalty,''  —  "  mayor  and 
eitizens/' — and  ''  mayor,  aldermen,  and  citizens : " — and  that 
tlie  mayor,  aldermen,  and  citizens  had  besought  the  king 
to  confirm  all  their  previous  charters,  with  an  augmentation 
of  their  liberties.    The  king  therefore  granted,  that  the  city 
should  be  for  ever  incorporate  by  itself;  and  that  the  citizens  iDcorpo- 
sbould  be  a  body  corporate,  by  the  name  of  "  the  mayor,-    ^ 
aldermen,  and  citizens." 

The  usual  corporate  powers  are  then  given ; — and  that  one 
of  the  citizens  should  be  mayor  ;  and  six  persons  nanied  are    Mayor, 
to  be  the  aldermen. 

Hiat  the  mayor,  aldermeti,  and  citizens  should  have  all 
Ae  liberties  which  the  bailiff  and  commonalty  of  the  town 
of  Hereford — ^the  men  of  the  town  of  Hereford,  &c.  Sec,  by 
whatsoever  other  name  of  incorporation,  or  pretence  of  in- 
corporation bad  hitherto  used  and  enjoyed. 

That  there  should  be  one-and-thirty  men,  of  the  better 
and  more  approved  citizens — of  whom  the  mayor  and  alder- 
men should  be  seven — who  should  be  the  chief  citizens  and 
counsellors,  and  be  called  the  common  council  of  the  city ;  Common 
assisting  the  mayor  and  aldermen  in  all  causes  concerning 
the  city. 

That  the  common  council  should  yearly  assemble,  and   Mayor. 
elect  one  of  themselves  to  be  mayor. 


/ 
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James  I.       That  the  aldermen  should  be  elected,  as  vacancies  oc- 
1619.     curred,  from  and  by  the  common  council. 

That  vacancies  in  the  common  council  should  be  supplied 
by  them  from  the  better  and  more  honest  citizens. 

The  chief  steward,  and  the  corporate  officers,  are  then 
named  and  appointed. 

Other  clauses  also  occur,  granting,  among  other  privi- 
Frank-    leges,  a  court  of  record,  view  ofjrankpledgef  of  aU  the  citir 

pledge.  »r  u  xt/        ^    ^ 

zens  and  inhabitants — the  return  of  writs,  &:c.,  with  all  fees 
therein,  &c.  The  mayor  is  to  be  justice  of  the  peace  in  his 
mayoralty,  and  one  year  after.  Likewise  the  aldermen, 
chief  steward,  and  deputy  steward. 
Guild.  That  there  should  be  a  guild  of  merchants,  with  a  hanse, 
and  all  customs  thereto  belonging ;.  so  that  none,  unless  in 
the  time  of  markets  and  fairs,  who  are  not  free  of  the  guild, 
should  merchandise  in  the  city,  unless  at  the  will  of  the 
common  council.  ^ 

That  all  men  dwelling  and  residing  within  the  city,  &c. 
Scot  and  should  be  at  scot  and  lot  with  the  citizens,  and  be  partakers 
with  them,  in  all  manner  of  aids,  talliages,  and  taxations 
whatsoever.  That  no  inhabitant  there  should  maintain  any 
liberties  or  franchises  within  the  city,  suburbs,  and  liberties 
unless  he  were  a  citizen  in  the  gtdld  of  merchants  there, 
continually  residing  and  conversant  within  the  city,  suburbs, 
and  liberties. 

That  no  foreigners  should  be  placed  with  the  citizens  in 
any  assises,  &c. ;  but  that  those  which  arose  in  the  city 
should  be  only  by  citizens. 

That  the  common  council  should  have  power  to  admit  any 
inhautante  of  the  inhabitants  of  the  city,  from  time  to  time,  to  be  citi- 
zens w[id  freemen. 

This  charter  was  recited  and  confirmed  by  William  III.  in 
1697,  who  states,  that  in  the  34th  year  of  King  Charles  II., 
Surrender,  the  charter  of  James  I.  was  surrendered,  and  a  new  one 
granted ;  but  that  the  surrender  was  never  enrolled,  and  in 
consequence  of  the  proclamation  of  James  II.,  th^  citizens 
and  inhabitants  resumed  their  previous  charter,  by  which 
they  had  since  been  governed. 
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This  charter  was  also  dearly  intended  to  include  all  the  Juxi  i. 


iniabiianiSy  at  leastall  the  kcmseholden  paying  seot  and  lot,    1619. 

and  duly   enrolled  and  swam.    And  the  whole  would  be  j[^^' 

unintelligible^  unless  it  was  so  considered.  bolden. 

It  mentions  the  view  of  frankpledge,  of  all  the  citizens    ^^^- 

and  inhabitants;  and  no  doubt  all  the  householders  must 

have  done  their  suit,  and  been  sworn  at  that  court 

AH  MfB  dwelling  and  rending  within  the  city,  are  ex- 

piesBly  directed  to  be  at  tcot  and  lot  with  the  citizens :  and  Scotand 

.  ...  Wu 

no  foragners  are  to  be  placed  in  assises  with  them. 

With  reference  to  these  clauses,  it  would  be  most  unjust 
to  OMistrue  them  so  as  to  make  the  inhahiUxnU  liable  to  all 
the  burdens  under  the  charter,  and  yet  not  entitled  to  the 
pnTileges  which  were  obviously  intended  for  them  all.  And 
as  to  the  latter  clause,  the  exclusion  of  the  foreigners  seems 
to  import  the  necessity  of  all  the  inhabitanU  being  upon  the 
jaries. 

It  is  true  that  one  passage  describes  the  persons  who  Gwkt 
should  enjoy  the  franchises  as  being  *^  citizens — ^in  the  guild 
^  of  merchants — and  cantinuallg  rending,  and  conversant 
^  within  the  city."  And  no  doubt,  generally  speaking, 
those  qualifications  were  requisite  (to  use  the  language  in 
the  London  case),*  **  to  make  and  continue  a  person  a  full 
dtizen."  Excepting  that  from  the  numerous  instances  we 
haye  given  before,  the  being  in  the  guild  (which  was  a 
separate  collateral  matter  granted  by  this  charter),  was  not 
an  absolute  requisite  to  the  being  a  burgess.  But  there 
might  be  persons  who  were  burgesses  and  not  in  the  guild ; 
and  persons  in  the  guild  who  were  not  buigesses. 

This  part,  therefore,  of  this  clause,  seems  to  be  worded 
more  strongly  than  is  usual  in  other  charters,  and  would 
appear  to  be  contrary  to  the  tenor  of  the  common  law,  un- 
less it  is  intended  here  to  describe,  as  in  the  Saxon  term  it 
would  be,  those  who  were  to  contribute  to  the  scot  and  lot. 
This  charter  ficives  to  the  common  council  the  power  to  Admiiting 

^  .  *  freemen. 

admt  any  of  the  inhabitants  to  be  citizens  and  freemen. 
We  have  before  observed,  that  when  villainage  ceased,  viuainage. 

*  See  before,  p.  1484. 
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jamet  I.  thig  power  <iAra8  ptoperly  ititroduced  info  the  chlurters.  The 
1619.  only  qu^rtidn  is,  whether  it  gave  the  cdmmon  council  the 
power  of  arbitrarily  excluding* whom  they  thought  fit?  If  it 
did,  it  placed  the  Whole 'municipal  power  in  their  hands ;  and 
this  clause  would  operate  to  neutralize  all  the  other  parts  of 
the  charter,  which  evidently  intended  the  general  benefit  of 
the  inhabit€tnt$.  Moreover  it  would  be  inconsistent  with 
the  general  law.  This  clause  ought,  therefore,  properly  to 
be  construed  as  a  recognition  by  the  king,  of  the  power  of 
Jury,  the  camnum  cduneil,  instead  of  the  jury  at  the  court  leet,  to 
iwear  and  ndnUt  the  irikabitants  as  freemen ;  but  not  inter- 
fering with  the  right  of  Ihe  inhabitants  to  be  admitted.  It 
however  affords  a  proof  that  the  king  was  dissatisfied  with 
the  conduct  of  the  butgesses  and  inhabitants  at  large :  and 
was  desirous  of  throwing  the  power  into  the  hands  of  the 
select  body,  whom  he  could  more  easily  manage. 

Coventry.      For  we  find,  two  years  afterwards,   that  King  James 
grantedtU  charter  to  OnmUry,  in  which  he  expressly  ^ves 
power  to  tile  common  council,  to  *^dect**  so  many  and  such 
citistens,  as  may  be  necessary  far  the  rule  and  governance  of 
the  city. .  Bat  stilly  with  reference  to  the  ancient  institu- 
tions, it  provides,  that  all  the  officers  should  be  elected 
Leet.    upon  the  day  of  the  leet  ov  frcmkpledge.    And  die  body  of  3 1 
are  to  be  nominated ;  and  they  are,  like  the  ancient  grand 
jury,  to  nomiqate  one  person  to  be  mayor,  and  two  persons 
to  be  bailiffs. 
It  also  states  how  the  ddermen  had  been  elected  in  the  10 
Wuds.   wards;  and  31  persons  are  to  have  the  power  of  making 

inkiOxitaiito  assessmeuts  upon  all  the  vnhabUanU^  towards  the  repair  of 
the  walls  of  the  town. 

So  that  although  the  king  appears  to  have  given  some« 
what  a  new  character  to  the  institutions  of  the  city,  for  the 
purpose  of-  giving  more  power  to  the  select  body,  yet  many 
of  the  ancient  forms  still  Continued,  as  will  be  seen  by  the 

Charter,  charter  itself — which  recites,  "  That  tiie  city  of  Coventry 
''  was  an  anci^oit  city  and  borough ;  and  the  citizens  and 
'*  burgesses  were,  cuid  yet  are  incorporated,  or  mentioned  to 
'^be  incorporated,  as  well  by  prescription  or  custom  from 
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'^ time  namenonal,  as  bydiytra  duorten  and  letters  patent^  Ja>Mii. 
**  hjibe  name  of  the  mayor,  Imilifiy  and  eamaunuUiy  of  the     Wi. 
**  dty  or  town  of  Gorentiy,  and  by  diyers  and  several  othes 
f  juunes  of  kieorporation;  for  the  better  certainty  thereof, 
'^  and  that  cfoe  certam  name  of  mcorporation  might  be  ob» 
^  fierved  and  hoJden/'  the  king  granted  and  confirmed  to 
the  then  maycM',  bailifls^aaMl  commonaky  of  the  ctty  or  town 
of  CScwentfy,  and  4henr  saccessors,  that  they  should  be  a 
body  corporate,  by  the  name  of  ^the  mayor,  bailiffs,  and  corponL. 
commeMolijf  of  the  city  of  Coyentry,"  with  the  nsoal  corpo- 
rate powers. 

The  former  chartefsare  than  redted  and  confirmed ;  and 
it  is  declared,  that  it  should  be  lawfiil  for  the  mayor  of  the 
city,  and  odier  persons,  citizens  of  the  city,  then  of  the 
eonndl  of  theoity,  io^dect^  many  and  such  persons  from  Elect, 
the  citizens  of  the  city,  as  might  be  necessary  for  the  role 
and  governance  of  it* 

That  the  mayor,  recorder,  sheiifis,  bailiffs,  coroner,  steward, 
ckaabedains,  waidens,  and  other  officers,  dioold  be  nomi- 
■ated  and  elected  yearly,  and  every  year,  on  the  day  of  the 
leet  or  tnew  of  fraiikjledge  to  be  holden  in  the  city.  And  that  Uet. 
it  should  be  lawful  for  the  mayor  of  the  city  and  the  persons 
of  die  eouncil^hoiise,  on  the  day  ef  holding  the  leeL  and  yiew 
^  frakkfiedgtj  yearly  to  nominate  and  return  into  the  court 
leet,  in  writing,  the  names  of  31  persons,  from  and  out  o£ 
themselves,  and  the  more  ancient  citizens,  who  have  had 
and  exercised  the  office  of  mayor,  bailiffs,  chamberlains,  or 
waidens,  &c.  And  that  the  same  31  persons,  in  that  conrt  dipenfoa. 
from  time  to  time  nominated  and  returned,  shall  not  only 
nonunate  and  elect  ond  person,  then  being  a  citizen  of  the 
city,  from  those  who  had  eacercised  the  office  of  one  of  the  Mayor. 
hailiffii  and  shmffi,  to  be  mayor  of  the  city — but  shall  no- 
mkiate  and  elect  two  other  persons,  being  free  citizens,  to 
be  hailiffs  and  sheriffi^-and  also  the  recorder,  coroner,  and 
all  other  officers. 

It  is  then  redted,  that  from  time  immemorial,  10  waards   Wards. 
bad  existed,  for  the  good  rale  of  the  city,  citizens,  and  inha- 
bitants, living  and  residing  therein.     And  for  each  of  the 
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Jameg  I*  wards  one  sufficient  freeman  of  the  city^  who  had  exercised 

1G21.    the  office  of  mayor  or  baili£F  of  the  city,  had  been  appointed 

for  the  better  government  of  the   inhahitants  within   the 

wards.     And  that  the  persons  so  appointed,  had  been  called 

Aldermen,  aldermen.  And  it  was  granted,  that  for  the  future,  within 
the  10  wards,  there  should  be  10  persons,  being  freemen, 
nominated  thereto,  who  had  previously  exercised  the  office 
of  mayor  or  bailiffs,  and  who  should  be  called  aldermen  of 
the  city,  for  the  governance  of  each  ward. 
Jitfticte.  The  mayor  and  aldermen  were  to  be  justices  of  the  peace ; 
and  no  other  justices  were  to  intromit. 

That  it  should  be  lawful  for  the  mayor  and  other  citizens 
of  the  council,  to  associate  to  themselves  so  many  other  men 
of  the  citizens  and  freemen,  who  had  been  bailiffs,  cham- 
berlains, or  wardens,  amounting  to  the  number  of  31  persons 

Inhabitants  in  the  whole,  to  tax  and  assess  themselves  and  all  the  inha- 
bitantSy  for  the  reparation  of  the  walls  of  the  town. 

That  the  mayor  and  other  persons  of  the  council-house, 
shall  elect  25  of  the  more  discreet  citizens  or  freemen  of  the 
city,  who  should  be  called  the  secondaries,  or  common 
council  of  the  city. 

Stranger.  That  no  Stranger  ox  foreigner ^  not  being  a  freeman  of  the 
city,  should  sell  any  wares  or  merchandises  otherwise  than 
in  gross,  except  at  fairs,  without  the  special  license  of  the 
mayor  and  aldermen. 

TREGONY. 

1620.  With  a  view  also  of  limiting  the  powers  of  a  borough  to 
the  BeUct  body  of  eight  bui^esses,  the  king  appears  to  have 
granted  a  charter,  in  the  same  year,  to  the  borough  of  TVe- 
gony^  which  recites,  that  it  was  an  ancient  borough,  and 
that  a  portreeve  or  mayor  had,  time  out  of  mind,  governed 
the  same ;  and  that  the  present  portreeve  or  mayor,  having 
besought  that  it  might  be  incorporated,  he,  the  king,  or- 
dained, that  Tregony  should  be  a  free  borough,  consisting  of 
a  mayor  and  eight  burgesses,  who  should  govern  the  same*; 
and  that  Philip  Jagoe  should  be  first  mayor,  ^d  eight  other 

*  RouCart.p.2.  n.  16. 
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persons  named  the  first  capital  burgesses ;  and  that  they  3*nm  I. 
shoald  yearly  choose  a  mayor,  on  the  Tuesday  following     1520. 
Michaelmas-day — and  have  a  recorder — and  keep  a  court  of 
record,  on  the  first  Monday  of  every  month — and  enjoy  all 
their  ancient  privileges,  &c. 

BRISTOL. 

This  king  also,  in  the  2nd  and  27th  years  of  his  reign,     1004. 
inspects  and  confirms  the  charters  of  Elizabeth  to  BristoL 
And  in  the  19th  year  confirmed  the  charters  of  Lyme.  leao. 

To  satisfy  the  reader  that  the  charters  of  incorporation  did 
not  matenally  afiect  the  class  of  burgesses — the  general 
rights  of  the  borough — and  particularly  the  parliament- 
ary rights,  we  will,  before  we  quit  this  branch,  add  an 
instance  of  a  grant  to  a  borough  not  returning  members  to 
Parliament;  and  where,  therefore,  there  has  been  no  temp- 
tation to  disfigure  the  ancient  rights  by  modem  usurpation. 
Accordingly  we  find  none  of  the  measures  resorted  to  either 
by  the  king  or  the  governing  body  in  this  obscure  borough, 
which  were  usually  adopted  with  reference  to  those  places  [ 
where  the  rights  were  of  greater  importance,  and  followed  I 
by  more  considerable  results.  " 

AXBRIDOE. 

The  king,  in  the  21  st  year  of  his  reign,  granted  a  charter 
to  Axbridge,  which  commences  by  reciting,  that  it  was  a 
borough,  ancient  and  populous ;  that  the  mayor,  aldermen, 
and  burgesses  had  enjoyed  divers  liberties  and  franchises, 
&c.  as  well  by  charter  as  prescription,  &c. 

And  the  corporation  represent,  that  there  were  divers  am- 
Ingnities  and  omissions  in  the  charter  of  Queen  Elizabeth, 
and  therefore  pray  the  king  to  confirm  the  same,  with  cer- 
tain amendments  and  additions. 

The  king,  willing  to  remove  all  doubts,  and  to  preserve 
the  peace  of  the  borough,  and  that  justice,  should  be  there 
kept,  tc.  grants,  that  it  should  be  a  fi-ee  borough  for  ever;  j^roTh 
and  that  the  mayor,  aldermen,  burgesses,  and  inhabitants,  iniuutnte 
by  whatsoever  name  heretofore  incorporated,  should  be  a 
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JuBM  I.  body  corporate,  by  the  naVhe  of"  the  mayor,  aldermen,  and 
Coiporate.  burgesses  of  the  borough  of  Axbridge,  in.  the  county  of 
Somerset ;"  aiid  might  be  capable  to  hold  and  grant  lands^ 
&c.  That  one  of  the  buigesses  should  be  named  the  mayor  ; 
another  the  alderman;  and  eight  other  the  capital  bur* 
gesses ;  the  nomination,  election,  and  swearing  of  the  mayor, 
aldermen,  and  capital  burgesses,  to  be  at  the  same  days, 
time»,  places,  ice,  as  in  times  past  had  been  accustomed. 

MUNICIPAL  DOCUMENTS. 

There  are  in  this  reign  a  few  documents  and  records  rela- 
tive to  some  of  the  boroughs  which  it  may  be  expedient  here 
Cmqae   to  insert.    Thus,  with  reference  to  the  Cinque  Ports,  it  will 
be  seen  that  they  insisted^  according  to  the  principles  of 
the  common  law,  which  we  have  before  detailed,  upon  their 
^'^fi^  right  to  con^l  persons  living  within  the  liberties  to  be  stoam 
as  freemen.    This  was  in  accordance  with-  the  duties  and 
functions  of  the  court  leet    However,  upon  a  perusal  of  the 
following  document,  it  will  be  seen,  tioA  the  brotherhood 
of  the  Cinque  Ports  engrafted-  upon  the  general  common 
law,  some  of  the  mere  modem  usi^es  and  customs  of  cor* 
porations. 
ie08.         We  find  at  this  period,  in  •  the  records  of  the  Cinque 
Ports,  at  a  brotherhood  held  at  New  Romney,  several  resolu- 
tions were  made,  which  commence  by  reciting,  that  ^'  there 
are,  in  many  of  the  towns  and'  members  of  the  Cinque 
DweUing.  POTts^  men  of  wedUhi  BXid  o{  good  gonemment,  dmeiling 
within  the  same,  who  enjoy  much  benefit  of  their  so  dwell* 
ing ;  viz.  fireedom  from  payments  of  fifteenths  and  tenths,  and 
Juries,    from  being  returned  to  appear  at  assises  or  sessions  in  the 
county  where  they  inhabit;  and  reoeivc many  other  privi- 
leges or  benefits  by  reason  of  their  so  inhabiting  within  thd 
<|         Cinque  Ports,  ancient  towns,  or  members,  whieh  otherwise 
^nise  to  they  could  not  enjoy,  and  yet  refuse  to  he  freemen  of  the 
me4.        town  and  port  where  they  c&mK  and  enjoy  those  benefits. 
By  reason  whereof  diveire  of  the  towns,  ports,  and  membei^ 
are  unprovided  of  sufficient  (tnd  able  men  to  execute  such 
offices  and  services  as  they,  are  by  ^  the  charters  and  cus*' 
toms  of  the  Cinque  Ports,  bound  to  do.    It  is,  therefore. 
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(bUy  agreed,  that  if  the  mayor,  jurats,  and  commonalty ,  or  J«'**^^* 

tiie  more  part  of  them,  in  any  of  the  Cinque  Ports,  towns,    Cinque 

and  their  members  (or  bailiffs,  jurats,  and  commonalty  where     \m. 

DO  mayor  is),  or  the  most  part  of  them,  shall  think  any  in* 

habUantdweUinff  amongst  them,  fit  to  be  a  freeman,  and  shall 

by  the  more  yoice  of  them  choose  such  inhabitant  to  be  a 

fieeman  of  the  town  where  they  govern,  ^nd>  shall  call  him 

to  their  court  hall,  and  there  in  full  and  open  court  acquaint    ^^^ 

him  of  their  choice ;  and  then  and  there  require  such  person 

to  take  the  tmual  oath  of  a  fireeman.;  and.  he  shall  not  then 

and  there,  without  further  delay,  take  the  oath,  and  become 

a  freeman  of  the  same  place,  he  shall  forfeit  ,to  the  use  of 

tht  torn  and  corporaHonf  a  fine  of  102.,  to  be  levied  as  fines    ^'"^'' 

in  the  same  place  are  used  to  be« 

It  will  be  observed  that  this  document,  according  to  the 
spirit  of  the  time  in  which  it  was  fiwned,  speaks  of  the 
making  freemen  as  a  choke,  or  election  by  the  governing 
body;  and  thus  introduces  into  the  Cinque  Ports  the  objec-*  Election, 
tionable  innoTation  of  arbitrary  election  and  exclusion.  Il 
also  speaks  of  the  inhabitants  as  b^ng  called  to  be  freemen — 
a  tenn  totally  unknown  to  the  commop  law,  or  to  th^  usages 
and  customs  of  the  Cinque  Ports : — ^but  it  is  the  expression 
npoQ  which  the  modem  term  of ''  advocants/'  in  use  in  the 
Gnqne  Ports,  was  founds ;  and  which  in  truth  is  synony- Advocants. 
moos  with  the  more  common  appellation  in  other  boroughs 
of  hcmorarj  freemen;"  allowing  of  non^-pesidence,  and  all 
the  other  mischiefs  which  attend  the  unlimited  right  of  ad- 
mission, assumed  in  later  times  by  the  corporations  :•«-* 
notwithstanding  all  the  early  documents  of  the  Cinque 
Ports  are  directly  prohibitory  of  any  persons  enjoying  their 
privileges,  unless  they  are  dwelling  and  resident  within  the 


The  admiBsion  to  the  freedom  is,  however,  by  these  reso- 
latioBs — ^in  oonfonnity  with  the  aadent  usages,  and  the  prac* 
tiee  of  the  court  leet — directed  to  be  ^*  in  the  fall  open  court  '^    Open 
—and  the  inhabitants  who  are  admitted  are  directed  to  take 
the  oath,  which  must  be  the  oath  of  allegiance,  to  be  taken  bg    Oath. 
ofenfrenani  in  the  court  2ee4^'-^for  there  is  no  legal  power  or 
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authority  to  administer  to  any  person  an  oath  merely  as  a 
corporator;  nor  indeed  any,  but  by  the  coiAmon  law  at  the 
leet ;  and,  therefore,  it  is  found  as  a  matter  of  fact,  that  the 
oath  administered  in  all  cities  and  boroughs  to  the  citizens 
and  bui^esses,  commences  with  the  oath  of  allegiance  .-—al- 
though there  are  often  many  other  irrelevant- matters  intro* 
duced  in  it,  which;  properly  speaking,  have  no  legal  warrant 
— some  unnecessary,  because  they  are  implied  by  the  common 
law — as  that  they  should  pay  scot  and  lot,  and  perform  all 
offices  to  which  they  are  appointed — ^and  other  heads  of  a 
similar  description. 

It  is  true,  that  some  charters  specially  require  that  the 
mayor,  the  other  officers,  and  the  freemen  should  be  sworn. 
The  former  the  crown  had  the  power  of  directing  by  its  pre- 
rogative, as  they  were  originally  the  officers  of  the  crown : — 
but  it  may  be  very  questionable  whether  it  had  the  power 
of  ordering  the  administering  of  any  oath  to  the  freemen,  but 
that  of  allegiance,  which  was  required  by  the  common  law — 
or  the  oaths  afterwards  imposed  by  statute. 

It  would,  at  all  events,  seem  clear,  that  the  corporation 
itself  could  have  no  power  of  administering  any  oath,  nor 
of  making  any  alteration  in  it,  which  the  general  law  did  not 
sanction ;  for  as  Lord  Coke  says,*  speaking  of  the  oath 
of  fealty,  '^  it  is  not  to  be  changed  for  any  novelty  or  nicety  of 
invention" 

The  resolutions  then  subject  the  inhabitantj  who  shall  re- 
fuse to  take  the  oath  and  become  a  freeman,  to  penalties ; 
which  it  is  certain  the  brotherhood  could  have  no  right  to 
impose,  unless  it  was  a  duty  to  do  those  acts,  for  which  there 
is  no  pretence,  except  as  a  part  of  the  functions  of  the  court 
leet  under  the  common  law ;  and  therefore  these  resolutions 
thus  again  affi>rd  internal  evidence  of  the  real  nature  of  those 
proceedings,  although,  as  observed  above,  they  were  in  some 
degree  mingled  with  the  then  modem  doctrines  of  corpo- 
rations. 

In  order  also  to  show  the  real  nature  of  the  general  fund 
or  common  stock  of  the  different  boroughs,  it  should  ht  ob- 

*  Co.  Lit.  92  a. 
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served,  that  the  fines  which  are  here  imposed  are  directed  Jums  I. 
to  be  ^  far  ikerommmi  use  of  the  toumy  Cinqoe 

Hiat  the  object  of  the  priyil^es  granted  to  the  Cinque 
Ports,  was  the  security  and  local  advantage  of  those  places^ 
and  that  they  were  to  be  enjoyed,  as  well  as  the  burdens 
borne,  by  the  inhabitants  there,  may  be  collected  from  the 
following  copy  of  the  reasons  which  were  assigned  for  the 
Cinque  Ports  not  sending  forth  land  services. 

IsL  That  they  are  situated  near  the  sea,  in  places  of 
greatest  danger  for  the  landing  of  foreign  enemies ;  and  that 
many  of  them,  in  times  past,  have  been  by  them  burned, 
wasted,  and  destroyed,  and  therefore  have  need  to  be  kept 
well  guarded  and  defended. 

2Dd.  That  the*  continual  residence  and  attendance  of  their  Residence; 
iniabitants  for  the  defence  of  the  sea  coast,  and  of  the  said 
town,  ports,  and  members,  is  the  main  ground  of  the  many 
and  great  liberties  and  exemptions  which  they  have,  ever 
since  the  Conquest  and  before,  above  other  parts  and  ports 
of  this  kingdom ;  which  have  also  been  confirmed  to  them  by 
more  than  20  several  acts  of  Parliament,  and  also  by  his 
majesty's  late  charter. 

Srd.  And  upon  that  ground  it  is,  that  '^  breve  domini  regis  Juries. 
^  non  currit  inira  qpinquejaortus," — and  that  they  are  not  to  be 
impleaded  but  at  home  wtthin  the  ports,  &c. ;  that  they  are 
not  to  be  called  out  of  the  ports  to  serve  in  juries,  or  to  do 
other  services  in  the  king's  court  at  Westminster,  or  before 
the  judges  of  assise  or  of  gaol  delivery  in  the  county,  &c. ; 
vm  before  any  other  of  his  majesty's  commissioners,  &c. 
And  for  that  ground  also,  the  Cinque  Ports  have  ever  enjoyed 
this  exempti<Hi,  to  be  free  from  levying  land  soldiers.  For 
if  their  inhabitants  should  be  drawn  out  to  serve  his  majesty  lahabittnti 
elsewhere,  they  might  be  left  as  a  prey  to  foreign  enemies, 
who  might  be  encouraged  there  to  land,  upon  hope  to  find 
little  or  no  resistance. 

4th.  That  upon  consideration  of  that  dangei:,  Jiis  majesty, 
in  the  second  year  of  his  reign,  set  forth  his  proclamation 
that  the  inhabitants  of  the  port  and  sea  town  should  keep 

*  See  Domesday,  Dover. 
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James  I.  their  continual  residence  there,  for  the  better  defence  and 
Cinque   safety  of  those  parts,  and  the  whole  kingdom,  &c. 

About  the  same  time  a  letter  was  sent  from  the  lords  of  the 
council  to  the  then  lord  warden,  to  command  such  persons  as^ 
were  then  gone  out  of  the  ports  to  return  thither,  for  the  safe- 
guard and  defence  of  the  towns.  Whereby  it  appeared,  and 
so  it  seemed  to  the  state  and  council,  that  the  strength  of  the 
ports  and  members  for  their  defence  did  consist  in  the  bodies 

inhabiUng.  of  the  pcrsons  there  inhabiting ;  which,  if  they  should  be 
drawn  out,  would  be  a  great  weakening  to  the  inhabitantSy 
and  discouragement  to  others  there  to  dwell. 

6th.  That  the  great  armies  that  are  at  this  present  in  the 
field,  beyond  the  seas,  not  far  off  from  the  sea  coast  and  the 
Cinque  Ports,  give  them  warning  not  to  be  secure,  but  to  be 
well  provided  with  men  and  arms  for  the  defence  and  safety 
of  themselves  and  the  whole  kingdom. 

Watches.  6th.  That  for  the  same  purpose,  and  preventing  sudden  dan-* 
gers,  there  are  nightly  watches  continually  kept  in  most  of  the 
Cinque  Ports ;  and  they  are  all  charged  with  a  far  greater 
proportion  of  arms  than  any  other  ports  of  the  kingdom. 

7th.  That  the  most  of  the  Cinque  Ports,  &c.,  by  reason  of 
their  great  charges  at  home,  and  sending  forth  21  bailiffs 
yearly  to  Yarmouth,  are  become  very  poor,  and  some  of  them 
almost  depopulated. 

Inhabitants  8th.  That  the  ouc  half  of  the  inhabitants  of  most  of  the  ports 
consists  of  mariners  and  fishermen,  who  are  commonly  at  sea^ 
and  of  them  there  hath  been  about  200  yearly  prest  of  late, 
to  serve  his  majesty  in  his  ships — ^besides  many  pilots  thence 
daily  taken  up  for  his  majesty's  navy  royal. 

Strangers.  Qj}^^  fhat  there  are  a  great  number  of  straaugers — French, 
Dutch,  Walloons,  and  all  other  nations — inhabiting  within 
most  of  the  principal  Cinque  Ports,  who,  if  the  strength  of 
their  towns  shall  be  drawn  away  to  serve  his  majesty  else* 
where,  may  give  advertisement  thereof  to  foreign  nations, 
with  whom  they  have  general  trade,  and  continual  intercourse 
Freemen,  by  letters ;  being  passengers  that  go  to  and  fro  daily,  whereby 
great  peril  may  ensue.* 

*  Boys'  History  of  Sandwich,  p.  752. 
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10th.  AU  freemen  inhabiting  within  the  ports,  towns,  and  James  I. 
members  thereof,  upon  their  admission,  take  oaths  to  maintain    Cinque 
die  charters,  liberties,  customs,  and  privileges  thereof — and    Oath.* 
are  therefore  more  careful  therein. 

From  this  document  it  is  clear,  beyond  the  possibility  of 
question,  that  all  the  free  inhabitants  of  the  Cinque  Ports 
who  contnbuted  to  the  burdens  and  services  due  from  them, 
were  the  persons  entitled  to  the  privil^es.  Those  who  were 
too  poor  to  contribute,  would  not  be  included — because  the  Poor. 
reasons  would  not  apply  to  them : — ^nor  would  villains — 
because  they  would  not  be  sufficiently  at  their  own  disposal 
to  perform  the  services : — ^nor  occasional  visitors,  guests,  or 
strangers,  according  to  the  common  law,  and  as  is  expressly 
stated  in  this  document.  And  the  expression  at  the  close  of 
it,  is  in  conformity  with  that  which  we  established,  by  the 
authorities  from  the  earliest  periods,  that  all  FREEBTEir 
iniabUinff  were  bound  to  take  the  oaths :  which  is  also  in 
accordance  with  the  law  of  the  leet,  and  is  a  most  distinct 
description  of  a  ftee  burgess — ^that  is,  a  '^  freeman,'^  a  ^^  liber 
homo,"  inhabiting  within  a  borough. 

Thus  this  document  is  decisive  as  to  the  Cinque  Ports. 
And  we  have  seen,  in  numerous  instances,  that  the  same 
privileges — ^for  similar  reasons — ^in  substance,  were  granted 
to  most  other  boroughs.  And,  therefore,  this  record,  in 
effect,  is  equally  decisive  as  to  all  boroughs — and  their 
bnigesses ; — defining  their  class — and  confirming  the  general 
law. 

HYTHE. 

The  following  entries  relative  to  Hythe  tend,  in  a  great 
degree,  to  establish  the  same  positions,  and  explain  the 
general  system. 

In  the  seventh  of  James  I.,  three  persons  are  admitted  to  i609. 
be  free  of  the  town,  being  bom  there  when  their  fathers  were  Birth. 
fieemen,  and  paid  I5d.  each^  and  were  sworn.*' 

In  the  18th  of  James  I.  the  following  entry  occurs :  leao. 

At  this  assembly  came  Guy  Hutson  and  Robert  Hutson,t 

♦  Book  1,  fol.  5  b.  t  I,  fol.  142  b. 
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^""^^-  and  did  request  to  }fe  made  free;  and  because  it  could  not 

Hythe.    appear  unto  the  house  that  they  were  free  bam,  it  was 

ordered  and  agreed,  that,  if  the  said  Guy  and  Robert,  upon 

Free  born,  search  thereof  to  be  made,  should  be  found  not  to  be  free 
boTfiy  then  they  should  pay  for  their  freedoms  to  the  cham- 
berlain, to  the  use  of  the  toum,  20«.  a  piece,  to  be  paid  at 
Midsummer  and  Christmas ;  and  if  they  should  be  found  to 
be  free  bam,  then  they  are  to  be  free  for  \bd.  And  so  they 
were  admitted  freemen,  and  were  sworn. 

In  the  19th  of  James  I.  is  the  following  entry:* 
1621.         «  Whereas  Mr.  William  Knight  was  heretofore  elected  and 
chosen  one  of  the  wardens  of  the  hospital  of  St.  Andrew  and 
Bartholomew,  in  the  parish  of  Saltwood,f  and  since  hath 

Removed,  r^movecf  his  dwelling  out  of  this  town,  whereby  he  conve- 
niently cannot  join  in  the  businesses  of  the  hospital,  there- 
fore this  assembly  do  with  one  consent  order,  that  the  said 
Mr.  Knight  shall  from  henceforth  stand  and  be  dismissed  of 
the  said  place  of  warden,  &c." 

If  non-residence  was  a  ground  for  removal  from  such  an 
office  as  this,  certainly  it  would  put  an  end  to  the  right  to 
be  a  burgess,  from  whom  personal  services  were  required. 

The  following  entry  proves  most  distinctly  that  actual 
residence  was  the  ground  both  of  the  obligation  and  th/e 
right. 

'^  In  the  22d  James  1.%   At  this  time,  this  house  intending 

1624.     to  make  Mr.  John  Hales  and  Mr.  John  Knight  jurats,  sent  for 

them,  and  made  them  acquainted  that  the  house  was  pleased 

to  make  them  freemen  of  this  town.     And  they  being  there 

present,  Mr.  John  Hales  answered,  that  if  he  were  chosen  a 

nemo?e.  freeman,  he  would  leave  his  dwelling  here,  and  remove  and 
dwell  elsewhere  at  Easter  next.  And  thesaid  Mr.  John  Knight, 
then  also  present,  made  answer,  that  if  the  town  were  willing 
to  be  rid  of  his  company,  then  they  might  make  him  a  freeman, 
for  then,  he  said,  he  ^*  would  alsoleai?^  his  dwelling  there,  and 
depart  the  town  ;"  adding,  that ''  as  yet  he  thought  himself 

*  I,  fol.  148  a. 

t  An  adjoining  parish,  in  which  some  part  of  the  town  of  Hythe  is  situated. 

X  I,  fol.  193  b. 
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•*  not  fit  to  undergo  such  place  as  the  town  intended  to  put  J*"'^  J« 
**  upon  him.  Hythe. 

It  is  impossible  not  to  infer  from  this  entry^  that  every 
person  who  dwelt  in  the  town  was  obliged  to  serve  the  offices 
within  it  to  which  he  might  be  chosen ;  but  that  if  he  actually 
left  the  tevm,  and  gesve  up  his  dwelling y  and  went  to  another 
place,  he  would  then  be  released  from  that  obligation. 

SANDWICH. 

The  following  entry  occurs  in  the  third  year  of  James  I.     1605. 
in  the  books  of  Sandwich. 

"  By  consent  of  the  assembly  in  this  year  it  is  decreed,  that 
DO  person  whatever,  challenging  his  freedom  by  the  purchase 
of  a  firee  tenement,  shall  at  any  time  hereafter  be  admitted 
to  his  freedom  here,  by  any  such  purchase,  except  such 
tenement  be  free,  and  of  the  ordinary  yearly  rent  of  51.  or 
upwards.*'* 

And  therefore  we  shall  find  hereafter,  that  the  freeholders 
have  erroneously  been  allowed  to  vote  at  Sandwich. 

CHESTER. 

As  a  proof  that  James  I.  continued  the  same  interference  i^o^- 
with  corporations  which  Queen  Elizabeth  had  begun,  it  ap- 
pears that  in  the  third  year  of  his  reign,  the  king  addressed 
a  letter  to  the  mayor,  aldermen  and  burgesses  of  Chester, 
requesting  them  to  elect  Hugh  Mainwaring,  Esq.  as  their 
recorder. 

To  which  solicitation  they  replied : — **  That  no  person  was 
eligible  to  that  office,  except  he  was  one  of  the  24  alder- 
men ;  and  that  none  could  be  chosen  an  alderman,  except 
he  were  first  enfranchised,  and  made  9,  free  citizen  ;  that 
Mr.  Mainwaring  had  never  come  to  them  in  person  to  desire 
**  the  same,  but  was  a  mere  stranger  to  them." 

*  lUi  CBtry  Dodimbt  referred  to  those  who  came  to  reside  at  Sandwich  in  houses 
they  hedhoagfat  there :  and  who  wonld  not  be  eniitUd  to  be  sworn  and  admittsd  as 
'mmo,  nndl  they  had  resided  there  a  year  and  a  day— unless  the  houses  they  pur- 
chared  were  freehold — in  which  case  they  would  be  entitled  to  be  admitted  imme- 
tedy,  and  challenge  their  freedom.  The  omission  of  any  mention  of  residence  in 
^  aider,  has  led  to  the  minipprehettBion  that  the  freeholders,  merely  on  that  title. 
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J"°^^'       The  following  document  relative  to  the  same  place,  will 
Chester,  also  show  that  the  being  admitted  into  any  of  the  trading 
companies  was  a  matter  distinct  from  being  a  freeman  or 
burgess,* 

"Good  Sir, — I  have  sent  you  a  copy  of  the  judge's  order. 
There  is  nothing  to  that  which  our  company  did  conceive  it  to 
be.  Good  Sir,  if  you  can  conveniently,  that  yourself  and 
our  counsel,  Mr.  Downes,  if  he  be  with  you  at  Dynias, 
would  move  the  judges  to  explain  themselves  in  their  orders 
Freeman,  that  Birchley  is  only  to  be  hut  a  freeman^  and  not  to  use 
Trade,  any  trade  except  he  first  compound  with  that  company  which 
he  would  be  free  of;  and  that  if  he  should  break  any  orders, 
that  then  it  shall  be  lawful  for  the  mayor  to  fine  him  and 
imprison  him  as  the  mayor  and  his  brethren  in  their  discre- 
tion shall  think  good,  &c.  &c. 

"  Your  loving  friend  to  be  commanded, 

"  Peter  Drinkwater." 

The  following  writ  was  also  sent  to  Chester,  for  restoring 
1622.    Birchley,  in  the  19th  of  James  I.,  1622.t 

"  Writ  to  the  mayor  and  citizens  of  the  city  of  Chester, 
reciting  that  Thomas  Birchley  had  complained  that  he  was 
Bom.  ^freeman  born  of  the  city,  and  in  the  liberties,  and  was  ad- 
mitted to  the  same,  and  quietly  enjoyed  them.  And  that 
he  from  the  liberties  and  franchises  aforesaid,  without  rea- 
sonable cause,  had  been  removed,  and  that  they  had  made 
the  doors  and  windows  of  his  shop  in  the  city  to  be  shut 
and  locked,  to  his  damage  and  grievance.  It  then  directs 
that  he  to  his  former  liberties  and  franchises  should  be  re- 
stored, that  his  doors  and  windows  should  be  opened,  and 
the  merchandise  in  his  shop  he  should  be  permitted  to  sell 
without  interruption. 

The  following  is  another  document  as  to  Chester,  of  the  same 
date,  and  in  the  same  depository.]; 

"  Mr.  Recorder,  in  answer  to  those  letters  we  received,  we 

•  Harl.  MSS.  2104,  348.  t  Harl.  MSS.  2091,  117. 

X  Harl.  MSS.  2104,  358. 
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desire  you  to  take  our  direction,  and  to  acquaint  the  protho-  ^^^esl. 
notary  therewith.  We  all  agree  in  this,  that  Birchley  is  to  be  Chester. 
restored  to  his  freedom  of  Chester  only.     Ye. make  a  ques- 
tion whether  by  the  writ  ye  ought  to  be  commanded  to 
suffer  him  to  open  his  doors  and  windows.    We  are  of  opinion 
the  writ  must  be  so,  and  so  is  my  Lord  Dyers,  president. 
For  otherwise  he  is  restored  to  nothing.     And  if  when  his 
doors  and  windows  be  opened,  he  use  any  other  trade,  than 
he  may  do  by  the  custom  and  ordinances  of  your  city,  you 
may  take  your  course  against  him  for  that  in  a  lawful  man- 
ner.   And  thus  we  bid  you  farewell,  and  rest 

"  Your  loving  friends, 
Ludlowe  Castle,  James  Whitlocke. 

24th  January,  1622.  Marmaduke  Lloyde. 

"  To  our  loving  friend,  Mr.  Edward  Whitby,  Esq. 
Recorder  of  the  city  Chester,  in  Chester,  give 
these." 

And  the  following  is  the  order  for  his  restitution,  which     i^* 
fully  states  all  the  circumstances.*' 

An  assembly  at  the  common  hall  of  pleas  for  the  city  of 
Chester,  before  the  mayor,  aldermen,  sheriffs,  and  common 
council  of  the  same  city. 

**  Whereas  in  the  time  of  the  mayoralty  of  Sir  Randle 
Mainwarynge,  knight,  at  an  assembly  holden  in  the  Inner 
Pentice  upon  the  third  of  July,  7  James  I.,  Thomas  Birch- 
ley  was  disfranchised   and  put  from   the   freedom   of  this 
city,  for  the  several  causes  in  an  order  of  the  said  disfran- 
chisement appearing.     And  that  Birchley  afterwards  sued 
a  writ  of  restitution  before  his  majesty's  justices  of  Ches- 
ter, directed   unto   the    mayor   and    citizens,  unto    which 
writ  the  mayor  and   citizens  made  a  special  return,  and 
amongst  other  matters  therein  contained  set  forth,  that  by 
the  immemorial  custom  of  the  city,  no  person  might  use 
any  trade  or  occupation  within  the  city,  or   the   liberties 
thereof,  unless  such  person  were  a  freeman  of  the  city,  and 
admitted  and  made  free  of  the  company  and  society  of  such 

«  Uarl.  MSS.  2091, 90. 
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JmpcsI.  trade  as  he  would  use.  And  also  that  no  person  being  so 
Chester,  admitted  and  made  free  of  one  trade  might  use  any  other 
within  the  city  or  liberties  thereof,  unless  such  person  did 
leave  off  his  first  trade,  and  was  admitted  and  made  free  of 
Free  of  the  ^^  society  and  company  of  such  other  trade  as  he  would 
use ;  upon  which  writ  and  return  the  cause  was  at  several 
times  ai^ed  before  the  justices,  by  counsel  on  both  parts, 
at  the  assises  held  within  the  county  of  Chester,  and  was 
argued  by  the  right  worshipful  Sir  James  Whitelocke, 
knight,  then  chief  justice,  and  Sir  Marmaduke  Lloyd, 
knight,  then  also  justice  of  Chester,  who  both  of  them  in 
their  several  arguments  did  agree,  and  aldo  adjudge,  that 
both  the  recited  customs  were  good,  and  consonant  and 
agreeable  with  law ;  and  that  Birchley  being  first  an  em- 
broiderer within  the  city,  could  not,  contrary  to  the  custom, 
use  any  other  trade  ;  and  thereupon,  and  also  for  some  de* 
feet  in  the  writ  of  restitution,  they  did  adjudge  that  Birchley 
could  not  be  restored  to  any  trade^  hut  only  unto  the  yr^edom 
of  the  city.  And  whereas  afterwards  u  writ  of  I'estitution  for 
Birchley  was  awarded  by  the  said  justices  unto  the  mayor 
and  citizens.  It  is  now  at  this  present  assembly  ordered, 
that  Thomas  Birchley  shall  be  restored  to  the  freedom  of 
the  city,  according  to  the  said  judgment  by  the  justices  ; 
and  he  is  hereby  restored  accordingly." 

POOLE. 

1607.         Another  instance  of  an  erasure  in  the  books  of  a  borough, 
/7  in  addition  to  those  we  have  already  instanced,  occurs  at 

Poole,  in  the  fifth  of  James  I. 
,  "  By  an  order  or  agreement,  it  was  agreed,  with  the  con- 

sent of  the  then  recorder  and  mayor,  and  Maudley  Mann, 
and  others  burgesses,  that  the  town  clerk  should  be  paid  40*, 
per  annum  out  of  the  town  revenues,  for  doing  the  town's 
business." 

After  the  words  "  and  other  the  burgesses"  the  words  "  and 
inhabitants''  appear  to  have  been  originally  written,  but 
•  afterwards  struck  out.* 

,  •  So  Colchester,  Winchester,  Queenborough. 
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Again,  in  the  same  books,  it  is  ordered  by  the  mayor  and  Jm»>c»i« 
other  burgesses,  that  all  such  merchants  and  victuallers  of   Poole, 
the  town,  who  were  not  admitted  and  swcm  free  bwrgessesy     ^^^* 
should  pay  2d.  per  ton  for  quayage,  Jcc.  &c. 

LYNNE  REGIS. 

Two  letters,  one  from  Sir  Robert  Hitchin,  knight,  the   1613-14. 
other  Iran  Sir  Henry  Spelman,  knight,  desiring  to  be  elected  \ 

buigesses  for  the  next  parliament,  having  been  sent  to  the  | 

bmgesses  of  Zynn«,  they  state,  ^'  forasmuch  as  the  statute  ( 

^  of  the  first  of  Henry  V.,  cap.  1,  doth  appoint  that  burgesses  i  Hen.  V. 
"  should  be  men  rending  and  free  in  the  borough,  at  the 
**  time  of  their  election;" — it  is  agreed  to  answer  these  letters, 
by  saying  that  '^  the  corporation  is  minded  to  choose  ac- 
^  cording  to  the  statute." 

There  was  also  a  sec(md  letter  from  the  above  to  the 
same  effect 

•  STEYNING. 

The  following  is  the  copy  of  a  letter  to  the  Borough  of    i®3. 
Stepmg  in  the  20th  of  James  I.,  from  the  Earl  of  Arundel,* 
which  explains  the  irregular  manner  in  which  the  statute 
was  evaded : — 

**  After  many  very  hearty  commendations,  it  hath  pleased  Election 
his  majesty  to  call  a  present  parliament,  to  which  you  are  to  ben. 
send  two  burgesses.     It  were  well  if  the  old  custom  were 
duly  observed,  and  every  borough  should  elect  members  of 
their  own  body  to  undei^o  that  service.     But  in  regard, 
many  towns  are  depopulated,  and  some  are  so  impoverished, 
as  would  be  heavy  unto  them  to  support  the  charge  inci- 
dent, it  hath  been  a  usage  of  long  continuance  for  most 
towns  to  make  choice  of  such  foreigners  as  were  fit  and  jordgners 
worthy  of  the  places,  and  herein  to  have    recourse  and 
respect  unto  the  tender  made  unto  them  of  able  men  by 
their  chief  lords ;  and  so  my  ancestors  have  done  unto  your 
predecessors.    And  although  at  the  summons  of  the  last 

*  Printed  in  a  collection  of  Historical  Anecdotes  of  the  Howards,  in  1769,  p.  89. 
Vide  ante,  Paston  LetteiB,  pp.  911, 1106. 
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)         J^^^'  parliament^  those  two  worthy  gentlemen,  which  by  my  di- 
Steyniog.  rection  were  nominated  unto  you,  were  by  you  neglected, 
and  two  other  strangers  unto  you  preferred  in  your  election; 
yet  being  now  given,  ta  understand,  that  it  rather  proceeded 
out  of  ignorance  than  neglect  towards  me,  I  have  therefore 
thought  good  now  i^in  to  recommend  unto  you,  Mr.  Philip 
Maiawaring, ,  and .  Mr*.  William  Grardiner,  Esqs.,  whom  I 
know  to  be  every  way,  worthy  and  .fit  for  those  places ;.  and 
/oT'  fohom.  I  toiU  undertahe  that  they  shall  not  require  any 
parliament  wages.    If  therefore  you  shall  make  election  of 
these,  I  shall  take  it  well  at  your  hands^  and  will  deserve  it. 
"^  Howbeit,  I  neither  may  nor  will  press  you  further  than  to 

take  due  consideration  thereof,  and  to  proceed,  as  to  your- 
selves shall  seem  convenient ;  only  I  desire  and  expect  that 
you  give  me  speedy  notice  what  resolution  you  take  in 
this  behalf;  and  so  I  rest,  your  loving  friend, 

"  Arundel  and  Surrey. 

"  Whitehall,  January  9th,  1623. 

^'  To  the  constable  and  inhabitants  of  the  town  and  bo- 
rough of  Steyning.'^ 

PLYMPXpN  EARLE. 

1623.  We  find  also  at  this  period  a  compilation  of  bye-lawa, 
*  customs,  &c*,  confirmed  by  the  mayor  and  common  council 
of  Plympton  JEkxrle^  lawfully  assembled  for  that  purpose. 

They  commence  by  dtelaring,  that  **  if  any  free  burgess 
should  be  chosen  by  the  mayor,  and  refuse  to  be  swam,  he 
was  to  forfeit  20^  for  the  common  good  and  profit  of  the 
borough,  (afi  before  ordered  in  the  case  of  the  Cinque  Ports.)* 
If  any  person  inhabiting  within  the  borough,  and  chosen 
constable,  should  refuse  to 'execute  the  office,  he  was  to 
forfeit  6/." 

By  the  common  law,  the  party  wa3  liable  to  be  fined  for 
such  default;  and  such  a  fine  was  inflicted  in  a  recent  case.i* 

"  If  any  freeman  or  other  person  whatsoever,  inhabiting 
within  the  borough,  sue  or  implead  any  person  inhabiting 
there,  in  any  foreign  court  out  of  the  borough,  such  inhabi-^ 

*  See  before,  p.  1507.  t  1  B.  &  C.  178—182. 
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taU  (not  being  a  fireeman)  so  offending,  dioidd  forfeit  for  ^"'^^' 
adi  offence  3L  6s.  8d,,  and  eyery  freeman  40s"  Plympton. 

^  If  any  person  above  the  age  of  18^  ^fao  is  a  free  burgess, 
iom  of  the  liberty,  should  be  presented  to  the  borough  court.  Born, 
and  after  being  toamed  by  the  haiUff  to  come  to  the  court  to 
be  sworn  as  a  freeman^  should  absent  himself,  and  not  come  Refusal. 
within  three  months,  he  should  utterly  lose  the  possibility 
of  his  fineedom,  and  afterwards^  be  admitted  thereunto  but 
as  a  stranger  J* 

This  provision  and  the  following  are,  in  spirit  and  sub- 
stance, in  accordance  with  the  common  law. 

^  Itsnyjreenmn  should  have  committed  any  abuse  or  mis» 
demeanour,  and  be  commanded  by  the  mayor  to  go  to  the 
Guildhall,  and  refusie  to  do  so,  he  should  lose  his  liberty, 
and  be  disfranchised/' 

''  All  the  principal,  and  other  burgesses,  commonly  called 
tile  four  and  twenty  men,  should  attend  the  mayor  in  their 
gowns,  at  the  annual  choosing  of  the  new  mayor  and  bailiff 
at  the  law  court  and  sessions,  upon  pain  of  being  fined,  &c.;  Leeu 
the  fates  to  be  employed  for  the  common  good  and  profit  of  the 
wroughJ 

''In  all  manner  of  debts  between  any  inhabitants  within  the 
bofongh,  under  3s,  4d.,  the  mayor  might  have  cognizance, 
and  commit  the  debtor  to  ward,  until  the  debt  be  paid." 

"  If  any  surom  freeman  should  sell  any  tallow,  &c.,  and 
the  peazer  take  and  require  more,  he  should  be  presented  at  ^^^' 
the  law  court,^'  Leet. 

**  That  the  peazer  should  take  of  every  stranger  that  should 
use  the  beam,  4d,  for  weighing  every  20  pounds  of  wool." 

**  That  every  freeman  who  should  be  sued,  should  after 
his  summons  have  the  liberty  of  three  courts  without  at- 
tachment, but  the  fourth  court  might  be  essoyned,  or  in  Esioigii. 
default  an  attachment  mights  be  awarded.  And  if  the  party 
be  thought  to  be  sufficient  to  answer  the  debt  by  the  mayor, 
he  should  put  in  sureties  upon  his  essoign  as  a  stranger  should  stranger, 
do  upon  his  arrest,  and  be  arrested  as  a  stranger  upon  oath 
made  before  the  mayor  by  the  peazer  that  the  freeman  is 
fugitive." 
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J^"c»  ^'      A  recital  then  occurs — that  the  expences  for  the  main- 

Plympton.  tenance  of  the  liberty  had  wholly  fallen  upon  the/rcc  &Mr- 

gesses,  to  their  great  decay^  being  so  few  in  number;  and 

cranes  ^*^  persons  had  introduced  themselves  to  dwell  and  keep 
shops f  to  sell  wares  by  retail,  not  being  free  btargesses*  of  or 
within  the  borough.  ' 

It  was  therefore  ordered  by  the  mayor  and  common  council. 

Inhibit.  — '^  that  such  persons  as  should  inhabit  within  the  liberty 
should  repair  to  the  mayor  and  principal  burgesses  within 
oiie  month  after  warning,  and  make  agreement  and  compo- 
sition for  their  liberties  and  freedom  of  and  in  the  borough, 
and  to  do  all  things  as  the  freemen  have  been  accustomed 
to  do." 

Inmatefl.      «  That  there  should  not  be  any  inmate,  or  more  families  or 

holden'.  householders  than  one,  dwelling  or  inhabiting  in  any  onehouse." 
Another  recital  states — ^that  *'  the  mayor  and  common 
council  were  to  elect  eight  men  of  the  better  and  more 
sufficient  burgesses  to  be  aiding  and  assisting  to  the  mayor; 
but  that  divers  substantial  and  sufficient  burgesses  and  in- 
habitants had  been  chosen,  and  refused  to  execute  the  office. 
It  was  therefore  ordained,  that  if  any  burgess,  after  being 
elected,  should  refuse  to  serve,  he  should  forfeit  202." 

The  ordinances  then  direct,  that  aU  fines  should  be  for  the 
benefit  of  the  borough. 

MALTON. 

1624*  In  the  21st  of  James  I.,  there  is  a  petition  from  the 
townsmen  of  Maltony\  stating,  that  it  consisted  of  300 
families,  and  for  want  of  order  and  government  therein  it 
had  lately  fallen  into  decay,  and  was  extremely  impoverished 
by  the  confluence  of  poor  and  idle  persons.  They  therefore 
request  his  majesty,  by  his  charter,  to  make  the  town  a 
corporation,  for  the  maintenance  and  better  government 
thereof,  without  which  it  cannot  subsist. 

And  his  majesty  referred  the  consideration  of  this  petition 
to  the  attorney-general. 

*  See  also  befoiei  the  Yarmouth  Leet  Bolls,  pp.  766,  796. 
t  Uarl.  MSS.1327,  U. 
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James  1. 
LECDS. 

But  alillough  the  people  of  Malton  were  thus  desirous  of  i®^* 
bemg  incorporated,  those  of  Leeds  appear  to  have  taken  a 
different  view  of  the  subjeofti  for,  in  the  next  year,  the  inha- 
UUmJU  of  that  place,  ''  being  inany  hundreds  of  people,  de- 
sired a  stay  of  the  corporation  lately  procured  by  some  of  Corpora- 
the  ablest  men  in  Leeds  for  their  own  ends,  in  the  name  of 
the  whole  town,  without  the  consent  of  the  greater  number, 
and  to  their  prejudice:  and  they  requested  a  reference  to  Sir 
Ihomas  Wentworth  and  others,  to  examine  the  conveniency 
of  the  grant,  and  to  certify  his  majesty  thereof."*  And  it  was 
referred  accordingly. 

These  quotations  wiU  Siiffice  for  our  extracts  from  the  bo- 
rough records  of  this  re^.  We  proceed  to  cite  some  of 
the  cases  determined  in  the  same  period. 

CASES. 

The  borough  of  Colchestety  which  has  before  afforded  us  coichciter. 
much  information,  was  the  subject  of  judicial  inquiry  in  this 
leign. 

Notwithstanding  the  explicit  words  of  the  ordinances  of 
Henry  VI.  and  Queen  Elizabeth,  questions  and  disputes  ap- 
pear in  this  reign  to  have  occurred  at  Colchester  respecting 
the  admissions  and  disfranchisements  of  burgesses,  and  the 
making  the  elections  by  the  common  council. 

In  this  year,  a  mandamus  was  directed  to  the  corporation  1515. 
of  Colchester,  to  restore  Northen  to  his  burgess-ship;  and 
ihey  returned — ^that  the  common  people  had  used  time  out  of 
amuf  to  dect  their  burgesses  annually ;  and  that  Northen  was 
elected  one  year,  but  not  the  second,  and  so  his  office  ex- 
pired. And  the  court  said,  that  if  the  usage  had  been  sOf  they 
did  not  wish  to  alter  it,  and  could  not  make  them  elect  any 
one.  But  if  they  had  removed  him  without  cause  within  the 
year,  the  court  would  then  restore  him.f 

*  Had.  MSS.  1327,  9. 

i  1  Rol.  Rep.  53S.  3  Bidst.  71,  as  to  reftniomg  the  election  to  th^  select  body. 


Manda- 
mus. 
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JamceL  There  is  also  another  case  about  the  same  time,  relative 
1615.  to  the  election  being  restrained  to  the  select  body,  in  which. 
Coke,  C.  J.  and  the  whole  court  are  reported  to  have  sa^id — 
accoixling  to  the  doctrine  laid  down  by  the  judges,  in  their 
extra-judicial  opinion  in  the  *'  corporation  case  "  upon  which 
we  have  already  observed,  that  '^  if  there  be  a  popular  election 
of  the  mayor  and  aldermen  in  corporate  towns,  and  it  hap^ 
pens  to  breed  confusion  amongst  them,  this  may  be  altered 

Bye-ltw.  by  their  own  agreement,  and  by  the  common  consent  of  all, 
to  have  their  elections  made  by  a  fewer  number ;  but  not 
otherwise.  But  if  by  their  charter  they  are  to  be  elected  by 
them  all,  then  that  is  not  to  be  altered,  but  by  and  with 
the  general  assent  of  the  whole  town,  and  so  by  that  means 
to  take  away  confusion."* 

These  cases  appear  to  have  proceeded  on  the  error,  at 
that  time  prevalent,  and  continued  even  to  our  own  times, 
Office,  that  hwrgess-ship  was  an  office  ;  and,  at  Colchester,  it  would 
seem  that  a  burgess  was  continued  only  from  year  to  year. 
If  this  really  means  the  common  burgess,  there  is  no  doubt 
that  there  must  have  been  some  erroneous  impression  as  to 
the  nature  of  burgess-ship;  for  it  has  been  already  abundantly 
shown  by  the  laws,  charters,  and  documents  which  have 
been  cited,  that  the  burgesses  were  not  generally  elected 
annually ;  though  no  doubt  their  names  were  annually  pre- 
sented by  the  jury  at  the  court  leet,  as  proved  by  the  records 
of  East  and  West  Looe.  It  is  also  clear,  that  it  was  alto^ 
gether  erroneous  to  suppose  that  the  burgesses  were  elected 

Annual,  annually  at  Colchester,  as  is  proved  by  the  documents  that 
have  been  given  relative  to  that  particular  place.  Whether, 
therefore,  any  illegal  usage  to  that  effect  had  sprung  up 
afler  the  Colchester  ordinances  of  the  39th  Elizabeth,  it 
would  be  difficult  at  present  to  ascertain.  But  upon  some 
such  practice  the  court  seems  to  have  acted,  as  they  refer  to 
U«««e.  the  "  usage,"  and  their  unwillingness  to  alter  it:  a  ground 
of  decision  certainly  most  unsupportable,  as  well  with  re- 
ference to  this  place  as  to  boroughs  in  general ;  inasmuch 
as  in  the  one  case  it  altered,  by  a  modem  usage,  the  an- 

•  3  Bulst.  71. 
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dent  constitution  of  the  borough ;  and^  on  the  other,  it  had  Ja"«  I' 
a  stiODg  tendency  to  introduce  into  the  various  boroughs     1615.  v 

a  Taitety  of  discordant  usages,  which  in  fact  has  been  the 
real  foundation  of  the  varying  and  anomalous  customs  now 
pRvalent  in  them ;  and  of  the  difficulties  which  at  present 
stand  in  the  way  of  their  removal ;  though  their  constitutions 
were  founded  upon  the  same  origins,  and  in  most  instances 
on  charters  similar  in  substance* 
The  second  case  establishes,  that  at  this  time  the  cmnwum  Common 

,  council. 

ctmndl  were  endeavouring  to  confine  the  right  of  election 
to  themselves,  excluding  the  camnumalty ;  in  whi<ih  they 
appear  to  have  been  foiled  by  the  decision  of  the.  court* 
which  nevertheless  seemed  well  disposed  to  recognize  the 
authority  of  the  extra-judicial  opinion  expressed  in  *Uhe  cctse 
cf  corporations:"  although  they  qualified  that  opinion  by  add- 
ing, that  ^  if  by  the  charter  the  elections  were  to  be  by  them 
all,  Aen  they  could  not  be  altered.^'  And,  inasmuch  as  the 
case  sabmitted  to  the  judges,  stated  that  the  charters  gave 
the  election  to  the  whole  body — ^this  dictum  is,  in  effect, 
directly  opposed  to  the  opinion  expressed  in  that  case,  as 
we  have  already  shown. 

Nevertheless,  the  same  doctrine. is  also  published,  and 

said  to  be  the  opinion  of  all  the  judges  of  England,  by  Jen^*  Jenkins. 

kins,*  in  his  Centuries,  where  it  is  laid  down  that  **  The  ele<;^ 

tiolL  of  magistrates  by  the  common  council  of  a  corporation, 

(without  the  voices  of  all  the  commonalty,  as  some  charters 

direct),  is  good  where  it  has  been  so  practised  a  very  long 

time:  for  the  law  presumes  that  in  some  fiDrmer  age  the 

whole  commonalty  assented  to  it,,  although  that  assent  can«- 

not  be  shown  at  present.    Such  election  by  the  common 

cooncil  is  expedient,  to  avoid  confusion,  and  corporations 

have  a  power  to  make  ordinances.for  thor  own  government." 

The  following  principles  are  added  as,  authorizing  these 

po6it]<«is: — 

Ex  diutumitate  temporis  omnia  praesumuntur  esse  so- 
lenmiter  acta.  Consuetudo,  et  communis  assuetudo  vincit 
legem  won  ecriptam,  si  sit  specialis ;  et  interpretatur  legem 
scriptam,  si  lex  sit  generalis,  to  stand  with  the  custom. 

*  Jenk.273,  Case  93. 
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James  I.  But  the  effect  of  the  opinion  of  the  judges  would  be  to 
1615.  set  up  usage,  not  immemorial,  as  evidence  of  right,  where 
the  charters  are  to  the  contrary — ^in  truth,  confirming  usurpa- 
tion. And  as  to  the  presumption  of  some  former  bye-law, 
authorizing  the  usage,  none  such  could  have  existed,  upon 
the  plain  doctrine  laid  down  in  the  Colchester  case  above 
quoted  from  Bulstrode,  because  it  would  have  been  contrary 
to  the  charters. 

The  ground  of  avoiding  confusion  we  have  before  observed 
upon.  The  general  power  of  making  bye-laws  does  not 
affect  the  question.  And  as  to  the  principles  which  are 
quoted,  although  they  properly  apply  to  cases  where  the 
presumption  may  arise  that  all  has  been  properly  done,  they 
cannot  have  any  application  where  the  law  is  written  to  the 
contrary,  as  is  the  case  with  the  charters. 
1612.         In  the  case  of  Sutton's  Hospital,  in  the  10th  of  James  I.,*  it 

Inhabitants  was  said,  ^^  that  the  inhabitants  of  a  town,  or  other  single 
''  persons,  who  have  not  capacity  to  take  in  succession,  but 
^^  only  to  their  singular  heirs,  have  capacity  to  take  an  incor- 

Incorpo-  ^^  poration ;  and  after  their  incorporation,  they  have  capacity 
^'  to  take  in  succession,  any  lands,  tenements,  &c." 

In  a  subsequent  part  of  the  same  case,  the  essence  of  a 
corporation  was  defined  as  being — ^first,  lawful  authority  of 

^SSS!*"  i^icorporation,  which  might  be  by  four  means. — By  the  com- 
mon law,  as  the  king  himself,  &c. — By  authority  of  Par- 
liament.— By  the  king's  charter. — And  by  prescription. — 
Secondly,  persons  to  be  incorporated,  and  that  in  two  man- 
ners— ^persons  natural — and  bodies  incorporate  and  political. 
Thirdly,  a  name,  by  which  they  are  incorporated.  Fourth, 
a  place — for  without  a  place  no  incorporation  could  be  made. 
Rfth,  by  words  sufficient  in  law,  but  not  restrained  to  any 
certain  legal  or  prescribed  form  of  words. 

The  strange  language  used  at  this  periodf  with  respect  to 
corporations,  and  to  which  we  have  before  referred,  may  be 
1614.  illustrated  by  the  following  logical  reasoning,  in  the  12th 
James  I.,  in  a  case  of  misnomer  of  the  corporation  of  the 
shipwrights  of  Rederiffe,  by  Manwood,  Chief  Baron,  who 
said,  f  that  as  touching  corporations,  they  were  invisible, 

•  10  Coke,  10.  t  TipUng  v.  Poxall,  2  Bulstrode,  233. 
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immortal,  and  that  they  had  no  soul,  and  therefore  no  sub-  J*"«*  ^• 
poena  lieth  against  them,  because  they  have  no  conscience     1614. 
nor  soul.     A  corporation  is  a  body  aggr^ate;  none  can 
create  souls  but  God ;  but  the  king  creates  them,  and  there^ 
fore  they  have  no  souls — ^they  cannot  speak  nor  appear  in 
person,  but  by  attorney." 

However,  more  sound  principles  of  law  appear  to  have  been 
adopted  in  other  cases ;  for  in  the  10th  of  James  I.,*  in  another    Lynne. 
case  of  misnomer,  respecting  the  mayor  and  burgesses  of 
Lynne,  where  the  corporation  had  omitted  the  words  *^  Burgi 
riegis,''f  the  question  for  the  consideration  of  the  court  was, 
whether  it  was  a  material  variance.    It  was  urged,  that  from 
the  omission  of  the  word  "Burgi,"  which  is  the  place  of  in-    ^^"g* 
cOTporation,  the  deed  was  avoided.     For  although  it  proves 
it  was  a  town,  it  does  not  thereby  appear  it  was  a  borough ; 
for  every  borongh  is  a  town,  but  every  town  is  not  a  bo- 
rough ;  and  therefore  Litt.  lib.  2,  cap.  10,  of  Burgage,  says — 
"That  the  ancient  towns,  called  boroughs,  are  the  most  Boroughs. 
"  ancient  towns  that  are  in  England ;  for  those  towns  which 

are  now  cities  or  counties  in  ancient  times,  were  boroughs, 

and  called  '  boroughs,'  and  from  such  ancient  towns  called 
'*  *  boroughs,'  came  the  burgesses  to  Parliament,  when  the 

king   summoned   his  parliament."     "  And  also   for   the 
greater  part,  such  boroughs  have  divers  customs  and  usages, 
which  other  towns  have  not,  &c."     By  which  there  appears  . 
a  manifest  difference  in  judgment  and  law  betwixt  a  bo- 
rough and  a  town ;   and  the  opinion  of  Cavendish,;}:  chief 
justice,  was  cited,  where  he  holds  "  that  all  the  ancient 
bofonghs  are  of  record  in  the  exchequer."    It  was  contended 
by  the  opposite  side, "  that  the  grants,  &c.  of  a  corporation,  &c. 
need  not  be  idem  syllabis  et  verbis  ;  but  it  is  sufficient  if  it 
be  idem  re  et  sensu"   And  that  the  burgesses  of  Lynn  Regis 
implied  that  Lynn  Regis  is  a  borough  ;  for  "  burgus  et  bur- 
genses  sunt  conjugata;"  and  if  the  words  are  of  one  effect, 
the  court  would  enforce  the  mattery  though  there  might  be  some 
seeming  difference.*^     It  was  also  said  in  this  case,  that 

•lOCo.123.      fSee  before,  p.  1130,  Charter  of  Incorporation,  27  Hen.VIII.1524. 

%  40  Ass.  p.  27. 
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Jamesl.  "  till  this  generation  of  late  years,  it  was  never  read  in  any 

1612.    ."  of  our  books  that  any  body  politic  or  corporate,  endea- 

*'  voured  or  attempted  by  any  suit  to  avoid  any  of  their 

"  leases,  grants,  conveyances,  or  other  of  their  own  deeds, 

''  nor  any  other  grants,  &c.  made  to  them,  for  the  misnomer 

Misnomen  "  of  their  true  name  of  incorporation.  But  after  a  window 
''  was  opened  to  give  them  light  to  avoid  their  own  grants 
"•  for  the  misnomer  of  themselves ;  what  suits  and  troubles 
"  (to  avoid  grants,  &c.  as  well  made  to  them,  as  by  them) 
"  have  followed  thereupon,  every  one  knows."  And  at  the 
termination  of  the  report,  a  difference  was  taken  betwixt 
ancient  corporations,  and  corporations  made  of  late  times ; 
for  ancient  corporations  made  by  usagcj  have  divers  and 
several  names:  and  leases,  grants,  &c.,  by  any  of  those  names 
would  be  good.  The  judgment  in  this  case  was,  that  **  the 
misnomer  was  not  material.'^ 

This  was,  no  doubt,  a  correct  decision ;  and  the  general 
principles  stated  in  the  case  were  well  founded.  Bat  still 
too  much  reliance  seems  to  have  been  placed  on  the  passage 

Littleton,  quoted  from  Littleton,  which,  though  sufficiently  correct 
for  the  purpose  of  his  invaluable  treatise,  yet  is  not  to  be 
taken  as  affording  the  most  satisfactory  historical  account 
of  boroughs ;  as  the  subsequent  development  of  ancient  re- 
cords and  returns  has  abundantly  proved. 

Customs.      So,   also,    although  the   customs   of  boroughs  may  be 

Usage,    properly  supported,  their  usages  ought  not  to  be  so,  unless 

they  were  immemorial ;  nor  should  be  resorted  to,  except  for 

the  purpose  of  evidence  to  raise  the  prima  facie  presumption 

of  right. 

Neither  does  there  seem  at  present  to  be  any  ground  for 
saying,  that  ^^  all  the  ancient  boroughs  are  of  record  in  the 
exchequer:"  still  less  can  there,  properly  speaking,  be  any 

Corpora-  authority  for  speaking  of  ^^corporations  made  hy  usage:''  for 

it  would  be  a  palpable  usurpation,  and  against  the  prerogative 

of  the  king,  who  alone  has  the  power  of  making  corporations. 

Derby.       Again,  in  a  case  relative  to  the  town  of  Derby ^  it  was  ex- 

1614.     pressly  laid  down,  ^'  that  every  borough  is  a  town,  but  not  t 

converso^' — ^but  when  the  word  "  bui'gesses"  is  used,  it 
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proTes  the  place  to  be  a  borough — for  they  could  not  be  bur-  ^^^^^  ^'  / 
gesses  wtthoat.*  And  it  might  be  added^  that  a  burgess  is  1614.  // 
property  **  the  inkcAitant  of  a  borough."  '^ 

As  illustratiTe  of  the  doctrine  in  this  reign  respecting  bye-  Bye-laws. 
lawBy  it  may  be  desirable  to  insert  the  following  case  of  the     1609. 
7th  of  James  I. 

The  corporation  of  butchers^  in  London^f  was  confirmed 
in  the  third  year  of  James  I.,  and  authority  was  given 
them  \o  make  bye-hxaikyX  by  virtue  of  which  they  afterwards 
ordamedy  that ''  no  butcher,  or  person  being  a  stranger y  should 
''seU  any  veal  within  the  city  of  London,  unless  dressed  in  a 
"  particular  manner ;  and  that  if  they  did  otherwise,  they 
"  were  to  forfeit  for  every  time  six-pence,  and  if  refused  to 
"  be  paid,  then  they  were  to  forfeit  the  meat.'*  The  servant 
of  the  plaintiff  not  performing  the  ordinance,  the  d^fend- 
iHt,  upon  behalf  of  the  corporation,  seized  his  meat  for  his 
leiiisal  to  pay  the  forfeiture ;  and  for  this  the  plaintiff  brought 
his  action  of  trespass,  and  demanded  the  judgment  of  the 
court.  The  defendant  pleaded  in  bar,  that  he  took  the  same 
as  forfeited  by  their  ordinance :  but  did  not  shew  the  ordi- 
nance in  certain. 

Harris  for  the  defendant — The  pleading  is  good  without  Certainty. 
showing  the  ordinance  in  certain,  being  by  way  of  bar — and 
certainty  to  a  common  intent,  by  way  of  bar,  is  good. 

Stephens  to  the  contrary — ^The  ordinance  ought  to  be 
shown  specially  in  pleading ;  for  that  the  same  lieth  properly 
in  their  own  knowledge.  Also  this  ordinance  is  not  of  any 
force  to  bind /orei^nar^.  Neither  can  they  distrain  by  virtue  Foreigners. 
of  this,  because  they  themselves  are  parties,  and  the  other 
had  no  notice  of  it. 

Williams,  justice. — Of  a  private  ordinance  made  by  th^ 
butchers  in  their  corporation,  a  stranger  is  not  bound  to  take 
notice.    Otherwise  it  is  of  an  act  of  Parliament. 

In  this  Yelverton,  justice,  and  the  court  agreed — as,  also, 

*2Rol.Rep.p.  lis.  t  1  BuLU. 

t  See  Hattoo,  14th  James  I.,  where  in  the  Newbury  case  it  was  held,  that  a  bye- 
law  made  by  the  weavers,  that  none  but  apprentices  for  seven  years  should  exercise 
the  trade,  was  unreasonable. 
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James  I.  that  this  bye-law  was  not  good  to  bind  strangers.  But  the 
1609.  same  had  been  good,  if  made  to  suppress  fraud  or  any  other 
general  inconvenience^  used  by  a  foreigner — as  corruption  or 
the  like,  in  the  sale  of  their  meat ;  and  then  they  ought  to 
take  notice  of  the  same,  but  not  here  as  this  case  is — and  so 
judgment  was  given  for  the  plaintiff. 
1614.        Another  case  also  occurs  in  the  12th  year  of  James  I.,  re- 

Bye-law.  lative  to  a  bye-law  made  by  the  masters,  guardians,  and  com- 
monalty of  tailors  and  clothworkers  of  IpsuAch  ;  upon  which 
they  brought  an  action  of  debt  for  a  penalty  incurred  under 
its  provision,  that  ''  no  person  exercising  any  of  the  said 
''  trades  within  the  town  of  Ipswich,  should  keep  any  shop 
''  or  chamber,  or  exercise  the  said  faculties  or  any  of  them, 
'^  or  take  an  apprentice  or  journeyman  till  he  had  presented 
^'himself  to  the  master  and  wardens,  for  the  time  being, 
^'  or  some  three  of  them ;  and  should  prove  that  he  had 
''  served  seven  years  at  the  least  as  an  apprentice ;  or 
'^  before  he  should  be  admitted  by  them  to  be  a  sufficient 
^'  workman ;  and  if  any  should  offend  in  any  part  thereof, 

Penalty.  '^  that  he  should  forfeit  and  pay  to  the  masters,  wardens, 
"  and  society,  for  every  such  offence  five  marks  to  be  levied 
"  by  way  of  distress,  or  by  action  of  debt,  &c." 

And  it  was  resolved,-^!  st,  that  '^  at  the  common  law  no 
"  man  could  be  prohibited  from  working  in  any  lawful 
Trade.  ^'  trade."  2nd,  that  "  the  restraint  upon  the  defendant,  be- 
'^  yond  the  statute  of  Elizabeth,  was  against  law ;  for  such 
*^  restraints  are  against  the  liberty  and  freedom  of  the  subject, 
"  and  are  the  means  of  extortion  in  drawing  money  from 
"  them,  either  by  delay  or  some  other  subtle  device,  or  of 
oppression  of  young  tradesmen  by  the  old  and  rich  of  the 
same  trade,  not  permitting  them  to  work  in  their  trade 
'^  freely ;  and  all  this  is  against  the  common  law  and  the 
'^  common  wealth.  But  ordinances  for  the  good  order  and 
"  government  of  men  of  trades  and  mysteries  are  good — but 
"  not  to  restrain  any  one  in  his  lawful  mystery."* 

There  are  also  two  important  cases  at  this  period — on  the 

cSsemen't.  Subjects  of  disfranchisement^  removal,  and  restitution. 

•  11  Co.  53. 
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The  first  is  that  of  Bagg^  of  Plymouth,  in  the  13th  of  James  I. 
James  I.,  who^  it  appeared,  was  one  of  the  12  chief  burgesses,     1615. 
and  had  been  disfranchised  by  an  order  signed  by  the  mayor    ^^* 
and  nine  of  the  masters,  for  haying  used  contumelious  lan- 
guage towards  the  mayor,  &c. ;  but  at  the  end  of  the  return 
it  is  alleged,  he  was  removed  by  the  mayor  and  commonalty,* 

It  was  resolved,  that  the  cause  of  disfranchisement  CauM.^ 
ought  to  be  grounded  upon  an  act  against  the  duty  of  a 
citizen  or  burgess,  and  to  the  prejudice  of  the  public  good 
of  the  city  or  borough  whereof  he  is  a  citizen  or  burgess, 
and  against  his  oath  which  he  took  when  he  was  sworn  a 
freeman.  For  although  one  shall  not  be  charged  in  any 
judicial  court  for  the  breach  of  a  general  oath,  which  he  Oath, 
took  when  he  became  officer,  minister,  citizen,  burgess,  &c. 
— ^yet  if  the  act  which  he  doth,  be  against  the  duty  and 
trust  of  his  freedom,  and  to  the  prejudice  of  the  city  or 
borough^  and  also  against  his  oath,  it  enforces  much  the 
cause  of  his  removal.  And  there  is  a  condition  in  law 
tacitly  annexed  to  his  freedom  ;  which  if  he  breaks,  he  may  Freedom. 
be  disfranchised.  But  words  of  contempt,  or  contra  bo- 
DOS  mores,  although  they  be  against  the  chief  officer  or  his 
brethren,  are  good  causes  to  punish  him ; — as  to  commit  till 
he  has  found  good  sureties  of  his  good  behaviour :  but  not  to 
disfranchise  him.  So  if  he  intends,  or  endeavours  of  him- 
self, or  conspires  with  others,  to  do  a  thing  against  the  duty 
or  trust  of  his  freedom,  and  to  the  prejudice  of  the  public 
good  of  the  city  or  borough,  but  he  doth  not  execute  it,  it 
is  a  good  cause  to  punish  him:  but  not  to  disfranchise 
him-  For  "  non  officit  conatus,  nisi  sequatur  effectus ;" 
and  ''  non  officit  afiectus,  nisi  sequatur  effectus."  And 
the  reason  and  cause  thereof  is,  that  when  a  man  is  a  free- 
man of  a  city  or  borough,  he  has  a  freehold  in  his  freedomf 
for  life; — and  with  others,  in  their  politic  capacity,  has  an 
inheritance  in  the  lands  of  the  corporation,  and  interest  in 
their  goods.     And  perhaps  it  concerns  his  trade  and  means 

•  11  Co.  93. 

t  This  appears  to  be  a  new  doctrine  introduced  at  this  time—as  being  free  was  no 
effiee,  bat  only  a  state  or  condition  in  society.  It  is  abtard  to  say,  that  a  (raeman  had 
a  freehold  in  hi*  freedom. 
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James  I.  of  livings*  and  his  credit  and  estimation ;  and  therefore  the 
1615.     matter  which  shall  be  a  cause  of  his  disfranchisement,  ought 

iDiention.  ^o  be  an  act  or  deed ;  and  not  an  intention  or  an  endeavour, 
which  he  may  repent  of  before  the  execution — and  from 
whence  no  prejudice  ensues.  And  they  who  have  offices  of 
trust  and  confidence  shall  not  forfeit  them  by  endeavours  and 
intentions  to  do  acts,  although  they  declare  them  by  express 
words,  unless  the  act  itself  shall  ensue.  And  if  a  contempt 
(be  it  of  omission  or  commission)  should  be  a  good  cause  to 
disfranchise,  the  best  citizen  or  burgess  might  be,  at  one 
time  or  other,  disfranchised ;  which  would  be  great  cause  of 
faction  and  contention  in  cities  and  boroughs. 

As  to  the  second  it  was  resolved,  that  no  freeman  of  any 
corporation  can  be  disfranchised  by  them,t  unless  they  have 

Charter,  authority  to  do  so  by  the  express  words  of  the  charter,  or  by 

^^on"^'  prescription.  But  if  they  have  not  authority,  neither  by 
charter  nor  by  prescription,  then  he  ought  to  be  convicted  by 
course  of  law  before  he  can  be  removed,  as  appears  by  Magna 
Charta,  chap.  29.  And  if  the  corporation  have  power,  by 
charter  or  prescription,  to  remove  him  for  a  reasonable 

For  caase.  cause,  that  will  be  per  legem  terree.  But  if  they  have  no 
such  power,  he  ought  to  be  convicted  per  judicium  parium 
suorum,  &c. — as  if  a  citizen  or  freeman  be  attainted  of  for- 
gery, perjury,  or  conspiracy,  at  the  king's  suit,  &c.;  or 
of  any  other  crime  whereby  he  is  become  infamous — ^upon 
such  attainder  they  may  remove  him.  So  if  he  be  convicted 
of  any  such  offence,  which  is  against  the  duty  and  trust  of 
his  freedom,  and  to  the  public  prejudice  of  the  city  or  bo- 
rough whereof  he  is  free,  and  against  his  oath — as  if  he  has 
burnt  or  defaced  the  charters  or  evidences  of  the  city  or  bo- 
rough; or  razed  or  corrupted  them;  and  is  thereof  con- 
victed and  attainted — these  and  the  like  are  good  causes  to 
remove  him.  And  although  they  have  lawful  authority,  ei- 
ther by  charter  or  prescription,  to  remove  any  one  from  the 
freedom — and  that  they  have  just  cause  to  remove  him;  yet 

*  See  before,  where  the  incongruity  of  a  person  being  liable  to  be  fined  for  trad- 
ing, not  being  free,  and  yet  not  entitled  to  be  made  free,  is  pointed  out— if  that  is 
law,  tlie  consequence  here  stated  would,  in  all  probability,  follow. 

t  But  see  the  judgment  in  E.  v.  Richardson,  I  Bur.  539,  contra. 
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it  appears  by  the  return  that  they  have  proceeded  against  J»™^^\ 

him  without  hearing  him  answer  to  what  was  objected ;  or     1615. 

that  he  was  not  reasonably  warned ;  such  removal  is  void, 

and  shall  not  bind  the  party,  "  quia  quicunque  aliquid  sta-  ^J^^' 

**  tuerit  parte  inaudit&  altera,  eequum  licet  statuerit,  baud 

^aequus  fuerit;''  and  such  removal  is  against  justice  and 

right. 

As  to  the  third  question  —  if  they  have  power  by 
charter  or  prescription  to  disfranchise,  and  afterwards  the 
Judges  of  the  King's  Bench  award  a  writ  to  them  to  restore 
the  party,  or  signify  the  cause,  &c.,  and  they  certify  a  suf- 
ficient cause  to  remove  him,  but  it  is  false — ^then  the  court  Manda- 
cannot  award  a  writ  to  restore  him ;  neither  can  any  issue  be 
taken  thereupon* — because  the  parties  are  strangers,  and 
have  no  day  in  court :  but  the  painty  grieved  may  well  have 
an  action  upon  the  special  matter,  against  those  who  made 
the  certificate,  and  aver  it  to  be  false;  and  if  it  is  found  for 
him,  and  he  obtains  judgment  against  them,  so  that  it  may 
appear  to  the  justices  that  the  causes  of  the  return  are  false, 
then  they  shall  award  a  writ  of  restitution.  ResUtu- 

.  ....  tion. 

Also,  if  the  party  grieved,  who  is  so  disfranchised,  is,  for 
the  causes  of  his  disfranchisement,  committed  to  prison,  or 
if  his  shop  is  shut  up,  or  if  with  force  he  is  removed  out  of 
their  assembly,  &c.,  in  these,  and  the  like  cases,  he  may  have 
an  action  of  false  imprisonment,  or  an  action  of  trespassj 
quare  domum  fregit;  or  of  assault  and  battery.  And  in 
those  actions,  the  causes  of  his  disfranchisement  ought  to  be  Causes, 
pleaded,  and  decided  according  to  law. 

Also  it  was  resolved,  that  such  return  of  disfranchisement 
ought  to  be  certain — so  that  sufficient  matter  may  appear  to 
the  court  to  disfranchise  the  party,  and  ^o  potius ;  because 
the  party  cannot  have  answer  to  it,  as  is  aforesaid. 

Lastly,  it  was  resolved,  that  for  none  of  the  causes  con-  ' 

tained  in  the  certificate,  Bagg,  by  law,  ought  to  have  been 
removed ;  and  therefore,  by  the  whole  court,  a  writ  was 
airaided  to  restore  him  to  his  franchise  and  freedom.      ^        Restore. 
The  reporter  adds  a  note  to  the  reader,  that  in  the  argu- 

*  But  see  now  the  stat.  9  Anne,  cb.  20. 


mus. 
Bestore. 
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James  I.  ment  of  this  case,  much  was  said  to  exhort  citizens  and 
1615.  burgesses  to  yield  obedience  and  reverence  to  the  chief  ma- 
gistrates in  their  cities  and  boroughs ;  because  they  derive 
their  authority  from  the  king,  and  ^'  obedientia  est  legis  es- 
sentia." And  tlierefore  it  appears  before,  how  they  shall  be 
punished  who  commit  any  contempt  against  them :  but  the 
principal  question  of  this  case  was,  what  acts  were  sufficient 
causes  in  law,  for  the  disfranchisement  of  any  citizen  or  bur- 
gess, &c. 
1619.  There  is  a  case,  in  the  17th  of  James  I.,*  of  a  disfran- 
chisement, in  which  a  writ  to  restore  was  refused. 

Afenda-  Warren,  being  one  of  the  countH  of  Coventry,  was  re- 
moved, and  obtained  a  writ  of  restitution.  And  thereupon 
the  corporation  returned,  that  "  they  had  a  custom  to  elect 
^*  any  to  be  of  the  common  council,  and  to  remove  him  ad 
"  libitum;"  and  that  Warren  was  removed.  And  the  court 
held  that  the  return  was  good.     And  this  difference  was 

Freeman,  taken :  that  where  a  man  is  a  freeman  or  alderman,  they 
cannot  remove  him  from  his  freedom  or  place  without  cause. 
And  in  such  case  a  custom  is  void.  Because  the  party  hath 
a  freehold  therein.  But  to  be  of  the  council,  is  a  thing  col- 
lateral to  a  corporation.     The  council  then  surmised,  that 

Aldennan.  he  was  also  an  alderman,  and  removed  from  that  office : — 
and  whereupon  a  new  writ  was  issued  to  restore  him  to  his 
aldermanship.f 

But  the  above  does  not  appear  to  be  the  proper  reason. 
Office.  A  freeman  is  no  office,  but  only  a  franchise.  The  real  ground 
as  to  the  aldermen,  is  as  stated  in  Dighton's  case  ;i — that  it 
is  a  judicial  office.  As  to  a  freeman — liber  homo— or  burgess 
— that  is  a  duty  and  franchise  for  the  purposes  of  police. 
And  a  pereon  is  bound  to  be  a  burgess,  unless  he  is  an  out- 
law. 

There  are  also,  in  this  and  the  preceding  reign,  an  im- 
portant class  of  cases,  which  although  they  do  not  apply 

Common,  directly  to  the  question  of  the  condition  of  the  burgesses, 
or  to  corporations,  yet  they  so  far  affect  the  rights  of  in- 
habitants, and  have  a   tendency  to   support   the   opinion, 

•  Cro.  Jac.  640.  f  Vide  26  Hen.  VIII.  5.  t  Vent.  77. 
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that  inhabitants  could  not  possess  any  rights  unless  incor-  J"°^^' 
porated,  that  it  would  be  improper  to  pctss  them  over  in 
silence.     We  shall  therefore  cite  them  together^  in  the  scune 
place,  that  the  reader  may  be  enabled  to  take  a  combined 
view  of  them. 

The  first  occurs  in  the  30th  year  of  Queen  Elizabeth.  In  1587. 
a  case  of  replevin,  the  defendant  avowed  for  damage  feasant^ 
by  the  commandment  of  his  master,  the  Lord  Cromwell.* 
The  plaintiff,  in  the  plea  in  bar,  justified  the  putting  in 
his  cattle  into  the  land,  where,  &c.,  by  reason  that  N.  is 
an  ancient  town — and  that,  from  time  immemorial,  every 
iniabitaHt  had  common  for  all  manner  of  cattle,  levant  and  inhaiutttito 
coachant^  within  it. 

The  defendant  said,  that  the  house  in  which  the  plaintiff 
inhabited — ^and  by  reason  of  the  resiance  in  which,  he  claimed  Reaiance. 
common — was  a  new  house,  erected  within  30  years ;  and 
before  that  time,  there  had  not  been  any  house  there.  Upon 
which  the  defendant  demurred. — For  the  plaintiff  it  was 
argued,  that  he  should  have  common  there,  by  reason  of 
his  resiance  in  the  new  house.  And  it  was  said,  that  the 
retiancy  is  the  causey  and  not  the  land,  nor  the  person  thereof; 
and  the  case  of  the  15th  Edw.  IV.,  29,  was  cited.  But  it 
was  admitted,  that  if  the  lord  improve  part  of  the  common, 
be  should  not  have  common  in  the  residue  for  the  land  which 
was  improved,  because  he  cannot  prescribe  for  it — as  the 
book  is  in  5  Ass.  But  here  in  this  case,  the  plaintiff  does 
not  prescribe  in  any  person  certain,  or  in,  or  for  any  new 
thing ;  but  he  sets  forth,  that  the  use  of  the  town  hath  always 
been,  that  the  inhabitants  should  have  common  there.  inhAbiunts 

And  this  common  is  not  common  appendant  or  appurte- 
nant ;  but  common  in  gross.f  And  he  said,  that  if  the  house 
of  a  freeholder,  used  to  have  such  common,  fall  down,  and 
he  erected  a  new  house  in  another  part  of  the  land,  he  should 
have  common  for  that  new-erected  house  as  he  had  before.  House. 
And  he  took  a  difference  between  the  case  of  estovers,  where 
a  new  chimney  is  erected,  and  this  case.  And  he  stood 
much  upon  the  matter  of  the  prescription. 

*  CosUrd  r.  Wingfield,  2  L«on.  44.  t  Needham,  37  Hen.  VI.  34  b. 
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^^^^  ^'      On  the  contrary,  for  the  defendant,  exception  was  taken 

1587.     to  the  prescription,  because  it  is  alleged,  that  it  is  antiqua 

villa ;  but  not  said,  that  it  hath  been  so  time  out  of  mind, 

&c.,  as  it  ought  to  be.*     And  then  if  it  is  not  an  ancient 

town  time  out  of  mind,  the  parties   cannot  prescribe,  as 

Inhabitants  inhabitants  of  the  town,  to  have  common.  And  if  such 
a  prescription  as  this  be  good  in  law,  that  every  one  wha 
house,  erected  a  new  house  within  the  town  should  have  com- 
mon to  such  a  house,  it  would  be  prejudicial  to  the  ancient 
town,  and  to  the  utter  overthrow  and  manifest  impairing  of 
the  common.  And  it  might  so.  happen,  that  one  who  had 
but  little  ground  in  the  town,  might  erect  20  new  houses, 
and  so  an  infinite  number  might  be  newly  erected,  and  there 
should  be  common  allowed  to  every  inhabitant  within  the 
new-erected  houses ;  which  would  be  inconvenient  and  un- 
reasonable. 

Anderson,  chief  justice. — He  who  erects  a  new  house  can- 
not prescribe  in  the  common ;  for  then  a  prescription  might 
begin  at  this  day,  which  cannot  be:  and  he  insisted  upon  the 
general  loss  which  would  happen  to  the  ancient  tenants^  if 
such  a  prescription  for  new  erections  should  be  good. 

Penam,  if  it  should  be  law,  that  he  should  have  common 
in  this  case,  then  all  the  benefit  which  the  statute  gives  to 
the  lord  for  improvement,  would  be  taken  away  by  such 
new  edifications,  &c.,  which  were  not  reasonable :  and  such 
was  the  opinion  of  the  other  justices.  Therefore  they  all 
agreed,  that  in  the  principal  case,  the  plaintiffs  should  not 
have  common  for  the  new-erected  houses.  But  the  entry  of 
the  judgment  was  respited,  until  the  court  had  seen  the 
record ;  and  after  that  they  had  seen  and  considered  it 
Anderson  and  Periam  were  of  opinion  as  before.  Windham 
did  incline  to  the  contrary.  But  they  all  agreed  that  he 
who  set  up  again  a  new  chimney  where  the  old  one  was 

Estovers,  before,  should  have  estovers  to  the  new  chimney.  And 
so  if  he  builds  a  new  house  upon  the  foundation  of  an  old 
house,  that  he  should  have  common  to  his  said  house  newly 
erected.     So  if  a  house  falleth  down,  and   the  resiant   or 

•  See  15  Edw.  IV.  29  a. 
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whabitant  sets  up  a  new  house  in  the  same  place.  And  also  J^mesl. 
if  a  man.  hath  a  milly  and  a  watercourse  to  it  time  out  of  1587. 
mind,  and  which  he  hath  used  to  cleanse — ^if  the  mill  falleth, 
and  he  erecteth  a  new  house,  he  shall  have  the  watercourse, 
and  liberty  to  cleanse  it,  as  he  had  before.  And  after- 
wards, the  same  term,  judgment  was  given  for  the  defendant, 
to  which  Windham,  justice,  had  assented. 

This  case  is  evidently  decided  upon  the  ground  that  the 
inhabiiaxtSj  as  such,  could  not  enjoy  a  right  of  common*  inhauumu 
But  what  foundation  there  is  in  reason  for  such  apposition,  it 
wouJd  be  difficult  to  explain. 

If  a  lord  of  a  town  should  for  his  own  benefit,  as  well  Common. 
with  a  Tiew  to  the  advantage  of  the  town,  grant  that  the 
inhabitants  of  it  (they  always  being  considered  with  re- 
ference to  the  general  law  to  be  confined  to  inhahitant  house- 
holders),  should  have  a  right  of  feeding  their  cattle  over  the 
lands  which  he  gave  for  the  purpose,  what  reason  is  there 
that  the  inhabitant  householders  should  not  enjoy  that  right: — 
as  well  those  living  in  houses  there  at  the  time,  as  the 
inhabitants  of  new  houses,  the  building  of  which  might  be 
assumed  to  be  a  benefit  as  well  to  the  lord  as  to  the  town 
itself? 

No  satisfactory  authority  appears  to  have  been  cited  for 
the  contrary  position ;  and  there  seems  to  have  been  much 
good  reason  for  the  assertion  of  the  counsel  for  the  plaintiff, 
that  "^  the  right  of  common  was,  by  reason  of  the  resiance  and  Renance. 
**  inhabiting  in  the  town" 

This,  therefore,  can  hardly  be  considered  a  decisive  autho- 
rity upon  the  point,  particularly  as  the  judges  appear  to  have 
doubted,  and  to  have  suspended  their  judgment  for  some 
time.  It  seems  clearly  to  have  been  new  law,  and  its  sound- 
ness may  be  questioned;  at  all  events,  it  proceeds  on  a 
technical  distinction,  which  cannot  be  felt  or  understood  by 
the  great  mass  of  the  people ;  as  in  opposition  to  the  com- 
mon sense  of  the  thing ;  as  well  as  placing  an  embarrass- 
ment in  the  way  of  an  arrangement  so  beneficial  to  a  town, 
as  that  the  inhabitants  should  have  such  a  right ;  and  which, 
in  fact,  has  been,  in  defiance  of  all  these  decisions,  exercised.  Practice. 
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James  I.  and  Still  continues  to  be  exercised,  in  many  parts  of  the 
1587.     kingdom,  which  is  a  most  unseemly  position  for  the  law  to 
be  placed  in,  as  opposed  to  the  general  practice. 

The  next  case  is  in  the  same  year.*     In  a  replevin,  the 
defendant  avowed  for  damage  feasants.    The  plaintiff  pleaded 

Inhabitant,  in  bar — "  That  every  inhabitant  in  every  messuage  in  the  town 
had  used  to  have  common.  It  was  stated  that  the  prescrip- 
tion was  not  good,  for  want  of  capacity  in  the  party  who 
pretended  interest ;  for  it  is  not  certain,  but  applied  to  amul- 
ProW»  titude.  If  the  king  grants  a  rent  probis  hominibus  of  Isling- 
ton, the  same  is  void;  for  they  are  not  capable.  It  was 
answered,  the  prescription  was  good;  for  although  it  was 
granted  that  a  coniiised  multitude  cannot  prescribe  in  a 
matter  of  interest,  but  only  in  an  easement  or  discharge — ^as 
in  a  way  to  the  church — and  that  by  reason  of  custom  in  the 
land,  and  not  in  the  persons ;  yet  in  7  E.  IV.  26.  it  is  pleaded 
that  all  the  inhabitants  within  such  a  town  time  out  of  mind, 
&c.  have  used  to  have  common  there,  &c.  And  a  prescription 
for  a  township  to  have  a  way  to  the  church,  was  held  good 
by  Danby.  Littleton  saying  it  ought  to  be  pleaded  by- 
way ofnsage.  And  in  the  18th  of  Edward  IV.  3,  it  is 
said — all  the  inhabitants  of  a  town  may  well  prescribe. 
And  Bracton,  222,  223,  was  cited : — ^Communia  quando- 
cunque  ex  longo  usu  sive  constitutione  cum  pacifica  posses- 
sione  continua  et  non,  intermixta  ex  scientia,  negligentia,  et 
patientia  Dominorum  ita  etiam  amitti  potest  per  negligentiam 
et  non  usum.  And  he  vouched  Britton,  fol.  144.  "  Common 
"  is  obtained  by  long  sufferance,  and  also  it  may  be  lost  by 
"  lung  negligence,  &c." 

Observa-  Here  the  prescription  is  expressly  and  properly  laid  to  be 
in  the  inhabitant  of  eveiy  messuage  in  the  town,  which  is 
the  same  as  every  inhabitant  householder,  who,  as  he  would 
sustain  the  burthen — ^pay  the  scot,  and  bear  the  lot  of  the 
town — so  might  he  reasonably  enjoy  the  privileges  of  it. 
And  there  seems  no  sound  reason  why,  amongst  others,  he 
should  not  enjoy  the  privilege  of  putting  his  cattle  upon 
lands  given  for  that  purpose  by  the  lord  of  the  town. 

•  3  Leon.  202. 
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Bat  it  was  said,  that  the  inhabitants  had  not  the  capacity  J^°*^*  ^- 
to  take  such  a  benefit ;  and  that  a  grant  of  a  rent  *'  proHs    1587* 
hmdnibus  of  Islington/'  was  void.     A  strange  position,  for  '**^^**"^^' 
which  there  is  no  support,  except  that  it  has  been  asserted 
and  assented  to. 

We  have  seen  many  indisputable  instances  of  inhabitants 
having  actually  received  and  enjoyed  such,  and  many  other, 
privileges.  Innumerable  precedents  could  be  cited,  of  grants 
to  the  good  men  of  towns  and  places  in  all  parts  of  the  pre- 
sent empire ;  and  it  is  making  an  assertion  without  reason 
or  authority,  and  against  practice,  to  lay  down  such  a 
doctrine.  In  fact,  there  are  earlier  authorities  quoted  tg 
the  contrary.* 

The  next  case  is  six  years  afterwards,  in  the  36th  year  of     i^* 
Queen  £lizabeth.t 

In  replevin,  the  defendant  made  conusance  as  baili£f  of 
Sir  Thomas  Hatton ;  the  place  where  the  cattle  had  been 
taken  being  parcel  of  the  manor  of  Benfield. 

The  plaintiff  pleaded  in  bar,  that  the  vill  of  Benfield  was 
an  ancient  viU,  and  that '^within  it  there  had  been  a  custom 
fiom  time  immemorial,  that  every  inhabitant  in  any  ancient  inhabitant. 
messuage  should  have  common  in  the  waste  for  all  his  beasts 
levant  and  couchant  within  the  vill,  and  that  he  was  an 
imkabitantj  &c. 

Issue  was  joined  upon  this  prescription,  and  found  for  the 
plaintiff. 

It  was  moved  in  arrest  of  judgment,  that  it  was  a  void  and 
therefore  an  ill  prescription,  for  every  inhabitant  to  prescribe, 
&c.  And  therefore  the  bar  was  ill.  Yeherton  moved  for 
the  plaintiff,  to  have  judgment ;  for  it  is  pleaded  by  way  of 
custom  and  usage,  and  it  is  not  a  prescription,  which  may  be 
well  enough  ;  for  common  might  be  as  well  by  reason  of  inha- 
bitancy, as  otherwise.  And  common  may  well  be  appended  to 
a  hauscX     It  is  said,  there  is  not  any  difference  betwixt    House. 

*  And  Me  in  the  case  of  the  College  of  Physicians  v.  Salmon,  Holt's  Rep.  171 ; 
lSaIk.1915;  Mod. 927;  10 Rep. 29. 
t  Cro.  Eliz.  362. 
%  7Z  Hen.  VI.  43.    10  Hen.  VI.  24.  15  £dw.  IV.  32. 
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James  I.  common  appendant,  and  common  by  reason  of  inhabitaTia/ ; 
I5d3.  so  it  is  there  admitted,  that  there  may  be  common  in  respect 
of  inhabitancy.  It  hath  been  objected,  that  inhabitants  are 
not  persons  able  to  prescribe.  But  it  was  thereto  answered, 
that  it  is  not  here  alleged  to  be  in  the  person,  but  to  be 
the  usage  of  the  village.*  And  though  inhabitants  cannot 
prescribe,  yet  a  custom  may  be  alleged,  that  inhabitants  may 
have  common. 

Anderson. — It  hath  been  adjudged  lately  in  this  court, 
that  it  is  a  void  and  an  idle  prescription,  and  there  is  not 
any  colour  against  it ;  for  an  inhabitant  cannot  have  common, 
if  he  hath  not  any  interest  or  estate  therein ;  and  this  is  not 
shown  in  such  a  prescription,  wherefore  it  is  not  good. 
Also,  if  he  be  ousted  thereof,  he  hath  not  any  remedy  nor 
action  for  it,  but  the  lord  who  is  the  owner  thereof.  And 
therefore  the  interest  shall  not  be  taken  from  the  lord,  and 
the  lord  and  the  inhabitants  cannot  both  have  interest 
therein. 

Walmsley. — Such  a  prescription  cannot  begin  at  this  day, 

and  therefore  continuance  cannot  make  it  good.     For  a  grant 

lahabitonts  of  commou  "  inhabitautibus"  cannot  be  good ;  because,  they 

Corpora-  be  not  any  corporation.     And  by  prescription  it  cannot  be 

good,  for  it  is  in  nature  of  a  purchase,  and  an  inhabitant 

cannot  purchase  to  himself  and  his  successor. 

Beamond. — ^This  is  not  any  of  the  four  commons,  viz.  ap- 
pendant, appurtenant,  in  gross,  or  vicinage  :  wherefore  it  is 
no  good  common. 

Owen  accord,  for  they  be  not  any  corporation  to  prescribe  ; 
but  a  freeholder  may  allege  he  is  seised,  and  that  he  and 
all  those  whose  estate  he  has,  had  right  of  common ;  and 
that  is  a  good  prescription. 
Usage.  But  all  the  justices  held,  that  usage  may  be  alleged  by 
reason  of  inhabitancy  to  have  an  easement ;  but  not  to  have 
an  inheritance. 

Anderson. — It  is  the  common  course  throughout  England ; 

•  Vide  7  Hen.  VIII.,  16;  11  Hen.  VI.,  18.  Prior  of  Dunstable's  case,  7  Edw. 
IV.  24  ;  15  Edw.  IV.  29 ;  19  Edw.  IV.  3  ;  20  Edw.  IV.  10.  Prescriptio. 
Bro.  100. 
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uid  it  is  absurd   and  oppositum  in  objecto,  that  the  common  Jam^l' 
should  be  in  the  inhabitants  ;  for  it  would  be  mischievous  to     IS93. 
tike  it  by  a  prescription  from  the  owner  of  the  soil.     And  it  i«»^»*»it«»'» 
is  not  possible   that  should  he  good  by  usagsy  which  cannot 
loot  a  loMBfful  continuance  ;  and  custom  and  prescription  are 
one.    But  it  was  adjourned. 

This  case  affords  an  instance  how  one  error  is  speedily  foU 
lowed  by  another. 

Hie  opinion  of  the  court  in  the  last  case  being  against  the 
right  of  the  inhabitant  in  the  newly-erected  house ;  the  pleader  ^J^°* 
HI  this  occasion  prescribes  for-  every  inhabitant  in  an  ancient 
messuage.  And  it  will  be  seen  subsequently,  that  it  was 
in  a  few  years  after  assumed  to  be  the  clear  law,  that  such 
a  prescription  could  only  belong  to  an  ancient  house. 

The  objection  in  this  case  was  founded  upon  the  ground, 
that  the  inhabitants  could  not  prescribe;  upon  which  we  inhabitants 
have  already  observed.  And  that  doctrine  rests  on  the  ge^ 
neral  positions,  that  every  prescription  presupposes  a  grant ; 
and  that  a  grant  could  not  be  made  to  the  inJuibitants.  But 
we  have  shown,  that  such  grants  were  made;  and  the  in- 
habitants enjoyed  and  still  enjoy  rights  and  privileges  under 
them.  And  Lord  Coke  truly  asserts,  that  anciently  such 
grants  were  made,  and  the  inhabitants  held  by  them.  So 
that  this  position  failing,  there  is  no  foundation  for  the  se- 
eondf  which  is  the  consequence  of  it ;  and  therefore  till  the 
point  was  here  assumed,  there  does  not  seem  to  be  any  legal 
warrant  for  the  principle,  as  there  certainly  is  none  in  reason ; 
and  the  practice  has  been  opposed  to  it. 

The  counsel  for  the  plaintiff  seems  not  to  have  disputed 
this  point,  but  to  have  acquiesced  in  it ,  and  therefore,  in: 
effect,  gave  up  the  case — only  attempting  to  support^Mhsas^ 
upon  technical  distinctions  between  custom,  usage,  and  pre- 
scription ;  which,  as  to  the  matter  in  dispute,  would  have 
made  no  essential  difference: — he  however  justly  aigued, 
that  "  conunon  rights  might  be  as  well  by  reason  of  inhahi-  ^^*' 
taney  as  otherwise;''  and  it  would  be  difficult  to  suggest 
any  sound  argument  against  that  position. 
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James  I.       Qne  of  the  judges  appears  to  have  assumed  that  it  had 
1593.    been  decided^  that  a  ^^  prescription  for  the  inhabitants  to  have 
"  common  was  void."  This  probably  alluded  to  the  last  case, 
in  which,  however,  the  reader  has  seen  the  judges  differed. 

It  was  also  added,  "  that  there  was  not  any  colour  against 
that  doctrine." — We  have  suggested  that  there  was  no  colour 
for  it ; — certain  it  is,  that  the  usage  and  practice  have  been 
against  it. 

Mr.  Justice  Anderson  also  said,  ''that  an  inhabitant  could 
not  have  common  if  he  had  not  any  estate  or  interest  therein." 
Whether  his  right  could,  technically  speaking,  be  called  an 
interest  or  estate,  is  immaterial.    That  the  possession  of  isuch 
a  right  was  essential  to  the  inhabitants — that  it  was  the  an- 
cient practice  to  grant  it,  and  for  it  to  be  enjoyed — and  that 
such  enjoyment  has  continued  to  the  present  day  is  indis- 
putable ;  and  therefore  this  technical  distinction  might,  per- 
haps, be  disregarded. 
Remedy.      The  learned  judge,  however,  havipg  upon  that  ground 
stated  that  the  prescription  could  not  be  supported,  adopts 
rather  an  inverted  mode  of  reasoning,  by  arguing,  that  there 
was  no  such  prescription,  because  there  was  no  remedy  for 
it.     It  would  have  been  a  mode  of  reasoning  more  consistent 
vnth  the  general  principles  of  the  law  to  have  assumed  the 
principle,  "  that  where  there  is  a  right,  there  is  a  remedy ;" 
and  that  the  inhabitants  being  entitled  by  prescription,  as  in 
practice  they  were,  were  entitled   to  a  remedy  which  there 
would  have  been  no  difficulty  whatever  in  finding,  provided 
the  inhabitants   could  prescribe,  which  was  the  question; 
for  the  inhabitant  might  either  have  had  an  action  upon  the 
case,  for  disturbance  of  his  right  of  common  :  or  if  his  cattle 
were  distrained,  he  might  have  pleaded  in  bar  his  prescrip- 
1         tive  right. 

The  further  reasoning  of  the  learned  judge  is  certainly  ex- 
Lord,  traordinary.  He  states  that  "  the  lord  is  the  owner  thereof, 
and  that  the  interest  should  not  be  taken  from  the  lord." 
But  the  interest  is  equally  taken  from  him,  whether  it  is 
claimed  by  a  corporation,  or  by  an  inhabitant.  That  reason, 
therefore,  is  of  little  avail. 
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It  is  also  said,  that  "  the  lord  and  the  inhabitants  could  ^^^^  i-     h 
^  not  both  have  an  interest  therein : "  and  yet  the  lord,  and     1593.       ) 
a  person  claiming  in  a  que  estate  (or  a  corporation)  have  *n*«'«st-     ' 
boA  an  interest ;  the  lord  to  the  soil — commoners  to  the  right  ] 

of  common.  This  argument,  therefore,  can  likewise  be  of 
no  avail.  | 

Mr.  Justice Walmsley  assumed  that  '^  the  prescription  could 
**  not  exist ;  because  a  grant  of  common  to  the  inhabitants 
*'  would  not  be  good" — ^but  that  is  the  point  we  have  contro- 
verted, both  in  law  and  &ct.  He  further  says,  that ''  it  is  in 
^  the  nature  of  a  purchase,  and  an  inhabitant  could  not  pur- 
'^  chase  to  him  and  his  successors ;" — ^which  is  undoubtedly 
true  of  an  individual ;  and  with  respect  to  the  particular 
question  of  a  purchase  to  him  and  his  successors.  But  it  is 
not  true,  that  the  inhdbitanis  of  a  town  could  not  have  ainiubiunu 

of  a  town. 

grant  made  to  them,  by  way  of  purchase  or  otherwise,  that 
they  the  then  inhabitants,  and  all  future  inhabitants,  should 
have  a  right  of  common,  or  any  other  right  of  a  similar 
description.  The  fact  of  inhabiting  in  a  house  within  the 
prescribed  limits,  would  always  be  sufficient  to  denote  the 
person  who  was  to  enjoy  the  right;  and  what  is  the  diffi- 
culty in  law  or  reason  that  a  grant  should  be  made  to  such 
persons  ?  In  truth,  they  were  made  and  acted  upon,  not- 
withstanding all  the  technical  reasoning  to  the  contrary. 

Mr.  Justice  Beaumont  said,  it  was  not  any  of  the  four 
commons,  viz.  appendant,  appurtenant,  in  gross,  or  vicinage. 
What  then? — Commons  had  not  been  sufficiently  defined — 
there  was  a  fifth  right,  by  "  inhabitancy  ;" — this  therefore 
does  not  appear  to  warrant  the  conclusion  that  on  this  ground 
the  right  of  common  was  not  maintainable. 

By  two  of  the  judges  it  was  said,  the  inhabitants  could 
iU3t  prescribe,  for  they  were  not  incorporated. 

But  the  history  of  the  country*  for  many  centuries  shows,  that 

*  As  aa  instance  of  the  manner  in  which  these  rights  were  claimed  and  exercised, 
«e  iod  among  the  Harleian  MSS.  a  testimonial  letter,  or  certificate,  signed  by  86 
oftbetitluifri7an<f  of  Duostaple,  Edisburgh,  Whipsnade,  Tilsworth,  Stanbrigge,  and  15Ed.IV. 
Kcoetwortb,  touching  the  right  of  common  of  pasture  claimed  by  the  inhaHtanU 
ofHoogbtonandSewelle,  in  the  fields  of  Eytone  and  Totenho.    Various  debates  ) 

Md strifes  bad  arisen  between  the  itinanXi^  inhxhXxanU,  imdrt^anXi  of  Eytone  and 
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^^^^  ^'  the  inhabitants  could  have  such  a  grant  made  to  them,  and 
1S03.     therefore  they  could  prescribe. 

Afterwards  the  still  more  technical  objection  was  taken, 
that  '^  usage  might  be  alleged  by  reason  of  inhabitancy  to 
Easement.  "  have  an  easement,  but  not  an  inheritance :" — a  distinction 
aDce."    which  must  be  left  to  the  fostering  care  of  the  lawyers. 

Another  learned  judge  roundly  asserted,  that  it  was  the 
common  course  throughout  England.  The  contrary  is  the 
feet.  He  added,  *^  it  was  absurd,  and  oppositum  in  objecto, 
"  that  the  commons  should  be  in  the  inhabitants^^ — which  is 
the  assumption  of  the  whole  question  in  dispute.  He  also 
adds,  '^  it  would  be  mischievous  to  take  it  by  a  prescription 
''  from  the  owner  of  the  soil."  It  would  be  equally  so  to 
take  it  by  a  prescription  in  a  que  estate  or  by  a  corporation. 
In  conclusion,  it  is  said, ''  It  was  not  possible  that  should 
Usage.  *^  be  good  by  tisage  which  could  not  have  a  lawful  continn- 
*^  ance."  A  principle,  no  doubt,  most  correct — ^fit  alwajrs 
to  be  kept  in  recollection — ^and  particularly  applicable  to  the 
subject  of  our  present  inquiry ;  but  inapplicable  to  the  case 
in  which  it  was  cited :  for  there  the  right  could  have  had  a 
lawful  beginning  and  continuance — and,  in  truth,  always  has 
continued. 

The  next  case  which  occurs  on  this  subject,  is  in  the 
1606.  fourth  year  of  James  L,  and  is  the  well  known  case  of 
Gateward's  trcspass,  Smith  against  Gateward,  for  breaking  and  entering 
a  close  at  Horsington,  in  the  county  of  Lincoln,  and  depas- 
turing the  same  with  cattle.f  The  defendant  justified,  by 
pleading  that  the  town  of  Stixwold  is  an  ancient  town,  con- 
tiguous to  the  close  in  question;  and  that,  froqa  time  im- 
memorial, there  has  been  a  custom  within  that  town,  that 
the  inhabitants  within  any  ancient  messuage,  by  reason  of 

Totenho,  on  the  one  part,  and  the  tenants,  inhabitantt,  and  ruiants  of  Houghton 
and  Sewelle,  on  the  other  part,  for  certain  common  of  pasture  which  the  tenants 
inhabitants,  and  tenants  of  Houghton  and  Sewelle  ask  and  claim  to  have  therein  for 
their  beasts  and  cattle,  in  divers  places  and  fields  of  the  tenanU,  inhabitants,  and 
retiants  of  Eytone  and  Totenho. — Liber  Irrotulatorius  seu  Regestrum  cartarum  Pri- 
oratus  de  Dunstaple.— Harl .  MSS.,  1886, 126  b.  Similar  grants  were  made  to  and 
enjoyed  by  the  inhabitants  of  Southampton,  Calne,  and  other  places. 
•  4  Co.  60,  &Cro.  Jac.  152. 


case. 
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their  ccmmcrancy  and  residence,  have  ever  been  accustomed  James  i. 

to  liave  pasture  for  their  cattle  in  the  close  in  question.     I6O6. 

And  that  he,  the  defendant,  was  conmorant  and  inhabitant  ^'^r^'"* 

in  an  andent  house  in  the  town. 

This  plea  began  Trin.  3  Jac.  I.^  and  was  oftentimes*  argued 

at  the  bar.     And  this  term,  was  openly  argued  at  the  bench 

by  all  the  jastices. 

And  it  was  unanimously  resolved,  by  all  the  judges  of 
tbe  CoHunon  Pleas,  that  the  custom  was  against  law,  for 
several  leasons.^-  IsL  Theie  are  but  four  manner  of  com- 
mons— sic*  common  appendant — appurtenant — in  gross  — 
and  by  reason  of  vicinage.    And  this  common  by  reason  of 
commorancy  and  residence  is  none  of  them,  and  '^  argumen- 
"  turn  a  divifiione  est  fortissimum  in  jure." — 2nd.  What  estate 
shall  he  have  who  is  inhabitant  in  the  common,  when  it 
appears  he  hath  no  estate  interest  in  the  house,  but  a  mere 
habitation  and  dwelling,  in  respect  of  which,  he  ought  to 
have  his  common?    For  none  can  have  interest  in  common, 
in  respect  of  a  house,  in  which  he  hath  no  interest. — 3rd. 
Such  common  will  be  transitory,  and  altogether  uncertain, 
for  it  will  follow  the  person,  and  for  no  certain  time  or 
estate,  but  during  his   inhabitancy;    and  such  manner  of 
interest  the  law  will  not  suffer,  for  custom  ought  to  extend 
to  that  which  hath  certainty  and  continuance. — 4thly.  It 
will  be  against  the  nature  and  quality  of  a  common ;  for 
erery  common  may  be  suspended  or  extinguished ;  but  such 
a  common  will  be  so  incident  to  the  person,  that  no  person 
certain  can  extinguish  it,  but  as  soon  as  he  who  releases,  &c. 
removes,  the  new  inhabitant  shall  have  it. — 5thly.  If  the 
law  should  allow  such  common,  the  law  would  give  an 
action  or  remedy  for  it ;  but  he  who  claims  it  as  an  inhabit- 
ant, can  have  no  action  for  it. — 6thly,  In  these  words, 
**  inhalntants  and  residentSy^  are  included  tenant  in  fee- 
dmple,  tenant  for  life,  for  years,  tenant  by  elegit,  &€.,  tenant- 
at-will,  &c.,  and   he  who   hath  no   interest,  but  only  his 
hJntoAon  and  dwelling  ;  and  by  the  rule  of  all  our  books, 
without  question,  tenant  in  fee-simple  ought  to  prescribe  in 

*  See  Cro.  Jac.  192. 
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J^'pes  I.  hig  o^n  name  ;  tenant  for  life,  years,  by  elegit,  &c.,  and  at 
1606.  will,  &c.,  in  the  name  of  him  who  hath  the  fee.  And  as  he 
^caw.  who  hath  no  interest,  can  have  no  common;  so  none  j;hat 
Interest,  hath  interest,  if  it  be  but  at  will,  who  oaght  to  have  com- 
mon, but  by  good  pleading  may  enjoy  it. — ^7thly.  No  im- 
Improve-  provement  can  be  made  in  any  wastes,  if  such  conmion 
should  be  allowed ;  for  the  tenants  for  life,  for  years,  at  will, 
tenant  by  elegit,  statute  staple,  and  statute  merchant, .  of 
houses  of  the  lord,  would  have  common  in  the  wastes 
of  the  lord  himself,  if  such  prescription  should  be  al- 
lowed, which  would  be  inconvenient.  But  two  differences 
were  taken  and  agreed  by  the  whole  court. — 1st.  Between 
a  chaise  in  the  soil  of  another,  and  a  discharge  in  his  own 
soil. — ^2nd.  Between  an  interest  or  profit,  to  be  taken  or  had 
in  another's  soil,  and  an  easement  in  another's  soil;  and 
therefore  a  custom  that  ecery  inhabitant  of  a  town  hath  paid 
a  modus  decimandi  to  the  parson,  in  discharge  of  their  tithes 
is  good ;  for  they  claim  not  a  chaise,  or  profit  apprender,  in 
the  soil  of  another,  but  a  discharge  in  their  own  land.  So 
of  a  custom  that  every  inhabitant  of  such  a  town  shall 
have  a  way  over  such  land,  either  to  the  church  or  market, 
&c.,  that  is  good ;  for  it  is  but  an  easement,  and  no  profit. 
And  a  way  or  passage  may  well  follow  the  person,  and  no 
such  inconvenience,  as  in  the  case  at  bar. — 8th.  It  was  re- 
Copyhold-  solved,  that  copyholders  in  fee  or  for  life,  may,  by  custom  of 
the  manor,  have  common  in  the  demeans  of  the  lord,  but 
then,  they  ought  to  allege  the  custom  of  the  manor  to  be 
'^  quod  quilibet  tenens  customarius  cujuslibet  antiqui  mes- 
'*  suagii  customar,  kc."  and  not  '^  quod  quilibet  inhabitans 
'*  infra  aliquod  antiquum  messuagium  customar,  &c."  For 
a  copyholder  hath  a  customary  interest  in  the  house,  &c., 
and  therefore  he  may  have  a  customary  common  in  the  lord's 
wastes.  And  in  such  case  he  cannot  prescribe  in  the  name 
of  the  lord ;  for  the  lord  cannot  claim  common  in  his  own 
soil ;  and  therefore,  of  necessity,  such  custom  ought  to  be 
alleged.  Vide  21  Edward  III.,  34.  See  the  fourth  Coke's 
Reports,  Foiston's  Case,  31,  32. 
Another  difference  was  taken  and  agreed,  between  a  pre- 
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xriptifm,   wKich   always  is  alleged    in  the  person,  and  a  J^"*^  ^- 
custom,  which  always  ought  to  be  alleged  in  the  land ;  for     1606. 
every  prescription  ought  to  have,  by  common  intendment,    *ca»e.    ' 
a  lawful  beginning ;    but  otherwise  it  is  of  a  custom,  for  Prwcnp- 
thai  ought  to  be  reasonable.    And  ex  cert&  causa  rationa-  Custom. 
bill  (as  Littleton  saith)  usitata ;  but  need  not  to  be  intended 
to  have  a  lawful  beginning ;  as  custom  to  have  land  devisable, 
or  of  the  nature  of  a  gavelkind,  or  borough-English,  &c. 

Hiese  and  the  like  customs  are  reasonable,  but  by  com- 
mon intendment  they  cannot  have  a  lawful  beginning,  by 
grant,  or  act,  or  agreement,  but  only  by  Parliament.  See 
abo,  foV  this  matter,  Foiston's  case. 

But  a  custom  that  an  inhabitant  or  resident  shall  grant 
or  take  any  profit,  is  merely  void. 

9thly.  It  was  resolved,  that  if  the  custom  had  been  al- 
leged that  *^  quilibet  pater  familias  infra  aliquod  antiquum 
messuug,  &c.,"  it  would  be  also  insufficient,  for  the  causes 
and  reiasons  aforesaid.  And  if  he  hath  any  interest,  he  may 
be  relieved  as  aforesaid.  Vide  7  Edward  IV.  26  a ;  16  Ed- 
ward IV.  29  b,  and  32 ;  18  Edward  IV.  3  b ;  20  Edward 
IV.  10  b;  18  Henry  VIII.  lb;  19  Hen.  VIII.,  reported 
by  Spelman,  that  such  custom  is  not  warranted  by  law.  And 
so  it  was  adjudged  in  this  court,  Trin.  33  Elizabeth,  Rot.  4, 
22.  See  the  Book  of  Entries,  Trespass,  Common,  6,-  Vide 
9  Henry  VI.  62  b. ;  7  Edward  VI. ;  Dyer,  70,  Isam's  case. 

Note,  reader,  the  law  in  this  general  case,  well  resolved. 
And  no  book  in  the  law  is  adjudged  against  it.  And  hereby 
it  appears  how  pleaders  may  safely  plead,  in  these  and  the 
like  cases;  and  observe  well,  that  the  custom  in  the  case  at 
bar,  was  insufficient  and  repugnant  in  itself.  For  it  was  al- 
lied that  the  custom  of  the  town  of  S was,  that 

ecery  inhabitant  thereof,  had  used,  &c.,  to  have  common 

within  a  place  in  the  town  of  H ,  which  was  another 

town.    Vide  21  Elizabeth ;  Dyer,  363,  pi.  27. 

It  will  have  been  seen  that  this  case,  like  the  last,  pro- 
ceeds upon  the  assumption,  that  the  house,  in  respect  of 
which  an  inhabitant  claimed  his  right,  must  be  an  ancient 
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^^^^^'  messuage,  as  it  is  so  pleaded ;  and  therefore  it  is  not  so 
1606.     surprising  as  it  otherwise  would   be,  that  all  the  judges 

^*a»2!^ '  decided  against  the  right. 

The  reasons,  however,  of  the  judgment,  do  not  appear  to 
be  very  satisfactory. 

The  first  is  one  upon  which  we  have  already  observed  in 
the  last  case,  viz.,  that  the  right  of  common  by  reason  of 

Commo-  commorancy  or  residence,  was  neither  common  appendant, 
appurtenant,  in  gross,  or  in  vicinage,  for  which  the  principle 
is  quoted,  that  **  argumentum  a  divisione  est  fortissimum 
injure,"  the  weight  of  which  the  reader  will  be  enabled  to 
appreciate. 
Estate.  The  second  disputed  the  estate  which  the  inhabitant  had 
in  the  common,  upon  which  we  have  also  previously  com- 
mented. And  it  is  added,  that  none  could  have  an  interest 
in  common,  in  respect  of  a  house  in  which  he  hath  no  interest, 
which  is  little  more  than  a  jingle  of  words,  unless  it  means 
that  the  occupier  was  a  mere  tenant-at*wiU,  which  at  any 
time,  was  very  rare,  and  in  modem  times,  has  been  held  to 
enure  as  a  tenancy  from  year  to  year ;  and  therefore,  this  ail- 
ment at  the  present  moment,  could  have  no  Weight  at  all. 

Uncertain.  Thirdly,  it  was  said  that  the  right  would  be  transitory 
and  uncertain;  but  it  would  not  be — excepting  only  in  a 
slight  degree,  more  transitory  than  the  right  of  every  com- 
moner who  prescribed  in  a  que  estate,  or  of  every  corpo- 
rator; and  as  for  certainty,  nothing  could  be  more  certain 
than  that  it  was  to  be  enjoyed  by  the  inhabitant  householder^ 
who  could  in  the  readiest  manner  be  denoted,  whilst,  on  the 
contrary,  nothing  could  be  more  uncertain  than  the  right  6f 
the  corporator,  who,  according  to  the  modem  doctrine,  might 
be  an  inmate — a  lodger — a  new  inhabitant — or  even  a  non- 
resident. 
Extin-  The  fourth  reason  was,  ''  that  every  common  might  be 
''  suspended  or  extinguished,  but  that  this  right  would  be 
'^  so  incident  to  the  person,  that  no  one  could  extinguish  it." 
Nor  was  it  ever  intended  to  be  extinguished,  because  it  was 
meant  to  be  for  the  permanent  benefit  of  the  inhabitants  of 
the  place. 
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The  fifth  reason  is  as  to  the  remedy,  upon  which  we  have  J^'"^  ^' 
before  remarked.  1606. 

The  sixth  was,  that  in  the  words  "  inhabitants  and  reri-  ®*!2L"^ ' 
daUSf^  are  included  tenants  in  fee  simple — for  life — ^years —  Remedy. 
by  elegit — and  at  will — npon  which  are  founded  some  purely  i'*'*^**"*" 
technicai  objections,  which  are  totally  immaterial  to  the 
real  question  in  dispute :  and  the  argument  concludes  with 
asemning  that  the  inhabitants  have  no  interest,  which  we 
have  already  answered. 

The  seventh  adverts  to  an  inconvenience  which  it  is  said  ^SSl?.^®* 

meni. 

would  arise,  in  the  difficulty  of  the  lords  approving:  but 
if  the  grant  was  to  the  ''  inhabitants/'  it  must  be  taken  to 
have  been  intended  by  the  lord  and  the  grantees,  that  he 
should  not  exercise  such  a  right 

The  distinction  was  also  again  taken  between  a  chaise  in  Charge. 
the  soil  of  another,  and  a  dischaj^e  in  his  own ;  and  an  in-  Diadiuge. 
teiest  or  profit,  or  an  easement  in  another's  soil.  And  some 
instances  were  mentioned,  in  illustration  of  that  point.  But 
to  what  do  they  amount  in  contradiction  to  the  fact,  that 
.  sach  rights  of  common  had  been  granted  to  inhabitants,  and 
enjoyed  by  them. 

Tlie  distinction  with  respect  to  copyholders,  is  also  with  Copyhoid- 
the  same  view,  too  subtle  to  require  a  comment :  as  well  as 
thai  between  custom  and  prescription,  which,  in  the  pre- 
vious case,  as  to  Benfield  manor,  are  expressly  declared  to 
be  all  one. 

As  to  the  other  reasons,  they  are  too  foreign  from  our 
present  inquiry  for  us  to  dilate  upon  them.  But  it  is  some- 
what strange  that  Lord  Coke  should,  without  a  comment, 
report,  *^  that  a  custom  for  an  inhabitant,  or  resident,  to 
"  grant  or  take  any  profit,  was  merely  void,''  when  it  is  clear, 
that  if  incorporated,  they  could  do  so,  and  that  Lord 
Coke  himself  asserts,  that  anciently  grants  were  made 
to  them,  and  that  they  held  under  them,  though  not  incor- 
porated.* 

Tlie  ninth  reason  goes  farther  than  any  other,  and  states, 
**  that  if  the  custom  had  been  alleged   that  every  house- 

•  Vide  Coke  Ut. 
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•^^"^  ^*  keeper  in  any  ancient  messuage  had  the  rights  it  would  have 

1606.  been  insufficient." 

^^Sle!^  *  Under  the  particular  circumstances  of  this  case,  it  is  very 
extraordinary  that  Lord  Coke  should  expressly  draw  the 
attention  to  it  as  one  well  resolved.  And  he  adds,  ''  that 
no  book  in  the  law  is  adjudged  against  it/'  which,  how^ 
ever,  the  cases  quoted  in  argument  above,  show  to  be  in- 
correct. Notwithstanding,  therefore,  the  supposed  authority 
of  these  cases,  and  that  they  have  been  currently  adopted, 
without  sufficiently  considering  the  real  grounds  upon  which 
they  were  founded,  and  the  principles  properly  applicable  to 
the  subjects  to  which  they  relate,  we  must,  with  all  becom- 
ing respect — but  at  the  same  time,  with  that  confidence, 
which  we  trust,  a  careful  investigation  of  the  question  will 
warrant — ^venture  to  dispute  the  grounds  upon  which  they 
rest. 

VILLAINAGE. 

We  have  seen  that  the  practice  with  respect  to  freemen 
as  contradistinguished  from  villains,  had  in  this  reign  essen- 
tially altered ;  and  the  original  ground  of  distinction  was 
falling  into  oblivion ;  on  the  other  hand,  the  appellation  of 
freemen  was  daily  becoming  more  connected  with  trade  than 
theretofore ;  and  the  general  term  of  **  inhabitants/^  which 
entirely  overlooked  the  distinction  between  the  bond  and 
free,  had  come  into  general  use. 

1607.  Yet  the  doctrine  of  Villainage  was  not  foi^otten,  nor  had 
it  altogether  ceased  in  practice.  For  we  find  in  the  fifteenth 
year  of  this  reign,  an  instance  in  which  an  action  of  trespass 
was  brought  against  C.  for  taking  his  horse,  &c.^'  C.  said 
that  he  was  seised  of  the  manor  of  D.,  to  which  P.  was  villein 
regardant;  and  that  he,  and  all  those  whose  estate  he  had, 
were  seised  of  the  plaintiff  and  his  ancestors.  The  plaintiff 
said  that  he  was  free,  &c.  absque  hoc, — that  the  defendant, 
&c.,  was  seised  of  the  plaintiff,  &c.,  as  villein  regardant. 
And  the  issue  was  found  for  the  plaintiff.  And  upon  mo- 
tion in  arrest  of  j  udgment,  it  was  ruled  that  the  traverse 
was  well  taken.f     And  by  Hubbard,  "  if  a  man  hath  not 

•  Noy '^.Reports,  27,  C.  B.  Rot.  1966,— Pigg  v.  Galley,    t  Dyer  283,  accordiogly. 
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"  $eisiM  of  a  villein  in  gross,  within  six  years,  he  shall  be  J""^^* 
"  barred  by  the  32nd  Henry  VIII.  of  limitation  in  nativo  Six  ^ean. 
"  babendo,  for  liberty  is  favoured.    But  yet,  of  a  villein  re- 
^  gardani,  the  seisin  of  the  manor  is  sufficient  seisin  of  the 
*^  villon." 

We  ba?e  already  stated  that  villainage  was  essential!/ 
put  an  end  to  in  the  reign  of  Henry  Vtll.  Booth,  in  his  Booth. 
Treatise  on  Real  Actions,  published  1791,  says,*  that  the  last 
cases  in  the  books,  as  to  villainage,  are  in  the  1  Ith  and  44th 
of  £Iizabeth  yY  but  it  is  clear  that  he  was  mistaken  in  this 
respect,  for  the  above  case  occurs  fourteen  years  lifter  the 
date  he  assigns  for  the  last. 

The  same  learned  author  has  a  short  chapter  on  '^  the  writ 
^  de  nativo  habendo,"  in  which  he  speaks  of  the  Idkds  and 
the  villains  or  bondmen,  as  well  as  of  the  circumstances  under 
which  the  sheriff  may  seize  the  villain,  which  he  cahnot  do 
if  he  says  he  is  free.  He  also  states  that  the  lord  muftt  have 
two  of  the  same  blood  of  the  villain  ready  in  court,  to  con- 
fess themselves  villains  to  the  lord.  And  for  his  authority 
he  cites  Fitz  Herbert's  Natura  Brevium;  respecting  which  Brevium. 
author  it  should  be  observed,  that  he  fully  enters  into  the 
doctrine  of  villainage,  and  the  writs  and  process  connected 
with  them,  which  is  continued  in  all  the  editions  of  his  work, 
two  of  which  were  in  the  reign  of  James  I.:  after  that  pe- 
riod there  has  been  but  little  alteration  in  the  subsequent 
editions. 

It  should  also  be  remarked,  that  with  respect  to  this  case, 
there  is  a  striking  similarity  in  the  English  statute,  which  is 
quoted  as  to  the  limitation  of  six  years,  for  claiming  a 
villain,  with  the  head  of  the  Scotch  law,  contained  in  the 
Leges  Buigorum,  in  which  the  period  of  seven  years,  as  we  Bw^m. 
have  noted  before,  is  fixed  for  the  limitation  beyond  which 
a  villain  shall  be  absolutely  irreclaimable. 

Before  we  finally  close  this  head  of  the  reign  of  James  I.,  we 
should  observe,  vrith  reference  to  another  point,  material  to 
our  inquiry,  and  connected  with  the  early  law,  that  there  was 

•  Page  128.  t  Dyer, 283 ;  Yelvcrton,  2j  Cro.  Eliz.  881. 
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J*"^^^  a  decree  of  the  Star  Chamber,  in  the  twelfth  year  of  the  fol- 
1636.    lowing  reign,  concerning  divided  tenements  in  London. 

PARLIAMENTARY  DECISIONS.. 

We  have  now,  as  far  as  regards  England,  nothing  further  to 
add  in  this  reign,  but  some  few  collections  respecting  the 
parliamentary  history  of  the  boroughs,  which,  at  this  period, 
forms  a  striking  feature  in  the  pri^ess  of  our  inquiry. 
For  as  the  king  had  introduced  the  representatiyes  of 
New     many  new  boroughs  into  the  House ;  i^ainst  which  the  com- 
mons had  remonstrated,  in  the  reign  of  Queen  Elizabeth. — 
\  Charters.  And  as  he  had,  by  his  charters,  like  his  immediate  prede- 

\  ces8<»r6,  made  many  alterations  in  the  constitution  of  the 

I  several  boroughs : — it  became  essentially  necessary  that  the 

House  itself  should  interpose,  and  put  some  check  upon  the 

'       Changes,  changes  which  had  been  effected — ^were.  then  meditated — 

and  which  required,  for  the  sake  of  the  future,  to  be  aiitici- 

pated, 

1625.        This  necessity  created  a  jealousy  in  the  House  of  Com- 

committee  mons,  which  led  to  the  formation  of  the  celebrated  committee, 

in  the  twenty*third  year  bf  this  reign,  composed  of  men  of 

the  greatest  talent  and  knowledge  in  the  kingdom. 

They  executed  the  trust  reposed  in  them  by  the  House 
and  the  country,  vigorously,  faithfully,  and  conscientiously; 
and  it  will  be  our.  present  task  to  gife  short  extracts  of  the 
different  resolutions  at  which  they  arrived — some  few  of 
them  not  altogether  free  from  error;  whilst  the  others  contain 
more  of  the  sound  principles  of  the  constitution,  than  pro- 
bably any  other  work  in  our  language  in  the  samye  apace. 

s 

NORFOLK  COUNTY. 

1.  The  Norfolk  county  case  is  not  material  to  our  inquiry,* 
excepting  for  the  parliamentary  principle  wImIms  contained 
in  it — "  that  the  House  of  Commons  is  not  concluded  by 
''  the  opinion  of  any  committee  in  matter  of  fact,  no  more 
'*  than  in  matter  of  law." 

*  Glan.  p.  3. 
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James  I. 
SOUTHWARK. 

2.  The  Sautkwark  case  only  establishes  that  there  were 
ceitain  watermen  and  others  in  that  bcnrough,*  who  had  no 
fCMce  in  the  election.  One  instance  amongst  many,  to  show 
that  the  right  of  electum  was  not  generally  in  the  iTthabiteaUe- 
at  large ;  but  in  the  burgesses  who  were  the  inhabitant  house- 
holders— paying  scot  and  lot,  and  being  duly  sworn  and  {J^J^^ 
enrolled: — irhinh  iriiTH  the  consequences  of  their  being  in-  ^* 
habitant  householders. 

Nothing  more  appears  in  this  case  to  show  who  were  the 
burgesses  of  Southwarh,  but  its  subsequent  history,  although 
it  has  been  the  subject  of  numerous  parliamentary  contests, 
may  be  shortly  stated* 

In  the  second  year  of  William  III.,  on  a  question  of    i^^* 
whether  those  housekeepers  only,  who  paid  scot  and  lot,  had 
a  right  to  vote;  or  the  housekeepers  and  inhabitants  gene- 
rally ; — ^it  was  determined,  that  the  right  was  in  ''  the  inhabit-    i^si^t* 
**  ants  being  housekeepers."  SSSI. 

In  the  first  year  of  Queen  Anne,  the  right  of  the  inhabit-     1702. 
ants  at  large,  was  again  insisted  upon ;  but  in  answer,  it  was 
said,  that  ^  none  of  common  right  ought  to  vote,  but  mch  as 
**  tBere  liable  to  pay  wages  to  their  members,  amd  those  were 
**  only  such  as  paid  scot  and  lot" 

On  the  other  hand,  it  waa  contended,  that  all  the  house- 
keepers had  a  right  to  vote,  and  the  decision  in  1689  was 
cited;  but  the  committee  resolved,  that  the  right  was  only  in    Right. 
**  the  inhabitants  paying  scot  and  lot" 

In  the  tenth  year,  and  also  the  last,  of  the  same  ceign,  the     i7ii. 

f%ht  was  agreed  to  be  as  above. 
At  that  time,  the  question  was  raised,  that  persons  in-     1714. 

habitii^  in  the  Mint,  or  rules  of  the  Queen's  Bench,  in  the 

borough  of  Southwark,  and  paying  a  rent  of  10/.  per  annum, 

or  upwards,  had  a  right  to  vote,  though  they  did  not  pay 

scot  and  lot ; — but  it  was  disagreed  to. 
After  that  time  the  right  was  not  disputed,  but  continued 

to  be  ejcercjsed   by   the  inludniant  householders,  and  this,  hoi»^^^- 

ert. 
*  Glan.  p.  7. 
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James  I.  notwithstanding^  as  we  have  seen  before,*  the  property  within 
South-    Southwark,  was  held  by  burgage  tenure. 

It  was  originally  under  the  government  of  a  bailiff.  It  is 
now  one  of  the  wards  of  the  city  of  London,  being  called  the 
Court  leet.  Ward  of  Bridge  Without,  and  there  are  several  court'-leets 
within  its  limits,  so  that  there  can  be  no  doubt  but  that 
the  burgesses  were  not  only,  according  to  the  modem  deci- 
sions, householders  paying  scot  and  loty  but  also  according  to 
the  common  law,  were  sworn  at  the  court-leet. 

WINCHELSEA. 

3.  The  next  case  reported  by  Glanville,  is  Winchekea,  in 
which  it  was  as8umed,f  no  doubt  upon  authority  of  the 
''  modus  tenendi  parliamentum,'^  which  was,  at  that  time, 
considered  authentic;  that  Winchelsea  had  returned  bur- 

Prescrip-  gcsses  to  Parliament  by  prescription, — an  assumption,  which 
^^'     the  fact  of  there  being  no  representation  of  the  commons,  till 
the  reign  of  Edward  I.,  nearly  a  century  after  the  time  of 
legal  memory,  now  clearly  disproves. 

Corpora-  It  scems  also  to  have  been  assumed,  that  Winchelsea  was 
incorporated  by  prescription,  which  is  also  as  distinctly 
negatived. 

Freemen.  The  freemen ,  according  to  the  prevalent  opinion  at  that 
time,  seem  also  to  have  been  assumed  to  be  the  members  of 
the  corporation,  and  not  the  liberi  homines  of  the  conmion 
law,  as  we  have  shown  they  ought  to  have  been. 

In  these  respects,  therefore,  this  case  appears  to  have 
proceeded  on  erroneous  grounds;  which,  however,  were  not 
the  points  on  which  the  decision  was  founded,  but  upon 
1609.  a  bye-law  of  the  7th  James  I.,  which  assumed  the  necessity 
of  residence,  and  declared  that  no  freemen  should  vote,  but 
such  as  had  been  inhabitants  for  the  space  of  three  months 
next  before  the  election ;  and  an  objection  was  made  to  two 

Non-resi.  of  the  jurats,  on  the  ground  of  non-residence;  because  they 

dence.  .  .  , 

had  not  complied  with  that  bye-law,  although  they  had 
empty  houses  within  the  town, — had  dwelt  there  within 
a  year  and  a  day, — and  had  paid  scot  and  lot,  and  enjoyed 

*  See  before,  p.  1150.  t  Glan.  p.  12. 
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theiT  otber  riglits  as  inhabitants  eaid  freemen.   The  mayor  had  J'^'"^^' 
rejected  th^r  Totes,  and  claimed  himself  a  casting  voice.         Wiochei- 

Tlie  committee^   in  the  first  place,  most  constitutionally 
decided  that  '^  the  bye-law  could  not  alter  the  right  of  election,  Bye-hw. 
*^  Imi  wasy  for  that  purpose^  utterly  void,  for  that  the  freedom 
^  of  election  could  not  be  restrained  by  any  private  ordinance.'* 
And,  secondly — ^in  perfect  accordance  with  the  true  doctrine 
of  the  law — ^that  as  the  two  voters  kept  houses  in  the  place, 
they  might  return  at  their  pleasure :  and  as  they  had  not 
heen  absent  a  year  and  a  day,  and  it  did  not  appear  that  they 
removed  to  dwell  elsewhere,  with  a  purpose  of  settling  there ; 
they  were,  by  the  common  law,  such  inhabitants  as  ought  inhabitant 
to  ?ote. 

The  right  of  the  mayor  to  a  casting  vote,  was  n^atived 
by  the  committee,  and  there  is  nothing  more  in  the  report 
which  relates  to  the  burgesses. 


The  subsequent  history  of  Winchelsea  will  show,  that  the 
erroneous  assumptions  of  the  parties  and  committees,  in  the 
particulars  we  have  alluded  to,  afterwards  rendered  this 
borough  an  instance  in  which  the  supposed  corporate  right 
of  election  led  to  the  greatest  abuses. 

It  appears  that  in  the  next  year,  a  mayor  obtruded  himself    1024. 
into  the  office,  without  any  authority,  and  arbitrarily  disfran- 
chised many  of  the  freemen. 

Between  1623  and  1711,  many  instances  of  the  grossest 
bribery  occurred  in  this  borough ;  and  two  of  the  mayors 
were  brought  before  the  House,  and  severally  reprimanded 
for  their  conduct. 

In  the  tenth  year  of  Queen  Anne,  the  right  was  again  nil. 
agreed  to  be  in  ''  the  mayor,  jurats,  and  freemen."  But — as 
one  of  the  effects  of  the  right  being  supposed  to  be  corpo^ 
question  arose  whether  the  freemen  were  obliged  to 
under  the  test  acts.  The  committee  properly  decided, 
that  they  were  not;  considering  that  they  were  not  officers, 
as  we  have  already  pointed  out,  and  as  had  been  adjudged 
by  the  courts  of  law. 

Another  effect  of  the  same  assumption,  that  the  freemen 
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■^*''^^-  of  Winchelsea  were  corporators,  and  to  be  arbitrarily  elected 

Winchei-  at  assemblies  of  the  corporation,  instead  of  being  presented 

Corpora^  according  to  the  facts  of  their  qaalifications,  of  paying  scot 

^"'     and  bearing  loty  and  inhabiting  within  the  borough,  -was, 

that  as  a  contrast  to  the  opposite  inconvenience  of  such  a 

power  allowing  any  indefinite  number  to  be  admitted,  which 

has  been  pointed  out,  the  freemen  were  reduced  to  the 

smallest  possible  number :  and  as  the  other  corporate  abuse 

Non-resi-  ^^^^g  ^Iso  introduced  of  nanrresidents.  the  entire  control  of 

dents.  ' 

the  right  of  election  was  altogether  by  these  means,  put  into 
the  hands  of  persons  unconnected  with  the  borough.  And 
a  third  consequence  of  the  first  fatal  error  was,  that  the  right 
Quo  war-  of  election  was  mixed  up  with  questions  of  corporation  law, 
and  in  the  reign  of  Greorge  IIL,*  led  to  the  expensive 
and  vexatious  proceedings  which  are  reported  in  the  law 
cases  of  that  time,  and  which,  like  the  Chester  case,  involved 
, .  in  ruin  many  of  those  who  were  engaged  in  them. 

STAFFORD.  • 

,  I  4.  The  case  of  Stafford  f  merely  relates  to  the  avoidance 

of  the  election,  on  the  ground  of  want  of  due  notice  and 
warning. 

BLECHINGLEY. 

6.  The  next  is  that  of  Blechinglegy%  which  is  the  first  in- 
stance, of  the  burgage  tenure  right  of  election  being  recog- 
nized by  the  House. 

It  is  impossible  to  suggest  any  reason  why  that  right 
should  have  been  adopted  for  this  place.  There  is  nothing 
in  its  early  history  to  warrant  it ;  whilst,  on  the  other  hand, 
there  are  numerous  places  which  have  been  clearly  shown  to 
have  been  held  by  burgage  tenure,  and  where  there  were 
ancient  burgages,  and  yet  the  right  of  election  has  always 
been  in  the  inhabitant  householders  paying  scot  and  lot,  as 
the  burgesses. 

Why,  therefore,  this  right  was  assumed  for  Blechingley 
cannot  be  explained. 

*  See  2  Bur.  Rep.  t  Glao.  p.  25.  %  Glan.  p.  29. 


GULNVILLE*S  REPOUTS.  1551 

In  the  second  year  of  the  reign  of  Henry  V.,  the  return  was  Ja»«»  i- 
VEttde  in  the  county  Court,  which  we  have  already  seen  was  Biecbing- 
the  case  with  many  boroughs,  where  the  right  is  in  the  inha*      ^^' 
bitant  householders;   as  well  as  places  where  other  rights 
prevailed. 

On  another  occasion,  in  the  reign  of  James  I,  the  right  of     1623. 
ihe  ^  botoagb-bolders/'  as  they  were  called,  was  assumed 
widioat  any  discussion  or  evidence. 

If,  as  we  have  shown  before,  they  had  been  confined  to 
the  actual  householders,  the  right  would  have  been  con- 
sistent with  the  common  law.  The  error  was,  in  treating  the 
freeholders^  and  not  the  resiantSf  as  the  bui^esses ;  by  which 
lunhrendenis  were  introduced,  and  the  whole  power  over 
the  elections  was  delivered  into  the  handd  of  the  owner  of 
the  lands,  who  could  deal  with  it  as  he  thought  fit. 

In  the  course  of  this  inquiry,  it  appears  that,  in  imitation 
<^the  interference  which  we  have  noticed  in  other  places.  Lady  inter- 
Howard  vras  reported  as  having  said,  that,  '*  she  would  take 
^  away  twenty  nobles  a-year  from  the  town,  if  they  did  not 
^  choose  as  she  desired.''  There  is  also  some  reference  in  the 
report  to  inmates^  who,  consistently  with  the  common  law,  inmates. 
were  assumed  to  have  no  right. 

The  probable  error  upon  which  this  case  proceeded  was, 
the  adoption  of  the  right  of  the  burgage-holders,  as  a  cus- 
tom of  election  used  time  out  of  mind;  which,  for  the 
reasons  we  have  ^ven  before,  could  not  possibly  have  been 
the  case ;  and  yet  the  attempt  to  vary  from  it  was  called  an 
**  innovation/' 

It  was  truly  stated,  that  Blechingley  toM  never  incorpo- Never  in- 
rated;  and  yet  its  right  to  return  members  was  not  in  the  ed. 
slightest  degree  doubted.    It  is  therefore  clear  from  this  as 
well  as  other  cases,  that  the  right  of  election  is  not  necessa- 
rily, as  sometimes  assumed,  a  corporate  right* 

Blechingley  is  stated  to  be  a  borough  by  prescription, 

which  may  perhaps  be  true :  but  it  is  not  mentioned  as  a 

borough  in  Domesday;  nor  are  there  traces  of  any  early 

charters  granted  to  it. 

It  returned  members  from  the  earliest  time;   and  this 
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Junes  I.  seems  to  be  the  only  ground  for  assuming  that  it  was   a 
Bieching-  borough  by  prescription.     But  the  first  return,  it  must  be 
^^'     remembered,  was  nearly  a  century  after  the  time  of  legal 
memory. 
Burgage      Were  it,  however,  even  a  borough  by  prescription,  it  would 
by  no  means  follow  that  the  burgage  right  of  election  should 
prevail  there ;  for  we  have  seen  that  some  of  the  most  ancienty 
returned  their  members  by  the  inhabitant  hatiseholders,  pay- 
ing scot  amd  lot.    On  the  other  hand,  the  principal  part  of 
those  boroughs  in  which  the  burgage  tenure  right  of  election 
is  supposed  to  prevail,  are  by  no  means  the  most  ancient. 

Still  the  committee,  in  this  instance,  seem  to  have  relied 
upon  the  assumption^  that  there  had  been  there  immemorially 
Burgages,  divers  burgages  or  borough  tenements ;  but  that  fact  was  not 
proved ;  and,  if  it  had  been,  it  would  have  established  nothing 
to  the  point;  for  that  was  the  case  with  all  the  ancient 
boroughs.  They  also  further  assumedy  that  the  borongh  had 
immemorially  returned  members  to  Parliament,  chosen  by  the 
burgage*holders ;  which  we  have  already  shown  it  could  not 
have  done. 

It  seems  that  only  the  buigage-holders  attended  at  the 

Inhabitants  election,  and  not  the  rest  of  the  inhabitants:  although  the 

BailiflT.    bailiff  gSive  notice  in  the  church  for  the  burgage-holders  and 

all  the  rest  of  the  inhabitants  to  meet  to  elect  the  buigesses 

for  the  Parliament.     The  next  day,  the  inhabitants  met  and 

made  a  return. 

The  committee  resolved,  1st.  That  "  however  of  common 
"  right,  in  a  town  which  is  a  parliamentary  borough  by  pre- 
"  scription  (of  which  there  are  certainly  none),  where  no 
''  constant  custom  for  election  doth  appear,  more  persons  than 
"  in  this  case  ought  to  have  voice  in  the  election :  yet  by  pre- 
''  scription,  or  custom  time  out  of  mind  used,  the  election 
'^  might  be  restrained  to  a  fewer  number." 

Here  it  is  evident  the  committee  were  in  error;  for  as 
there  are  no  prescriptive  parliamentary  boroughs,  so  there 
Prescrip-  could  be  no  prescription  or  custom  as  to  the  right  of  elec- 
tion ;  and  that  proposition  failing,  the  whole  resolution  falls 
to  the  ground. 
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It  ift  well  known  that  Sir  Edward  Coke,  one  of  this  cele-  J^^^* 
biated  committee,  relied  upon  the  authority  of  the  modus  Bleching- 

lev 

teaendiParliamentum;  which  he  assumed  and  maintained 

was  a  genuine  work.     But  as  it  is  now  an  established  fact 

that  there  was  no  representation  of  the   commons    before  ^o  C<»"*- 

the  time  of  legal  memory,  we  have  before  us  both  the  cause 

of  the  error,  and  the  means  of  refuting  it. 

This  case  was  also  distinguished  by  the  committee  from 
that  of  Wiochelsea,  by  the  same  supposed  custom  of  election 
which  we  have  already  answered. 

Tliey  then  proceed  to  explain  some  returns  which  were  given  Returns. 
in  evidence,  of  the  reigns  of  Edward  VI.  and  Philip  and  Mary ; 
from  which  it  appeared,  that  the  election  had  been  made  by 
certain  burgesses  specially  named,  and  all  others  of  the  com-- 
momaUy  ;  it  was  also  inferred,  from  those  expressions,  that  the 
'*  others''^  must  have  included  the  residue  of  the  inhabitants.  AndotticFt. 
Bat  the  committee  held,  that  those  terms  were  not  con- 
clusive ;  and  by  somewhat  artificial  reasoning  they  surmised, 
that  they  might  mean  '^  the  others  not  specially  named." 
However,  they  do  not  appear  in  any  manner  to  have  ac- 
counted for  the  use  of  the  word  "  commonalty;"  and  not-  Common- 
withstanding  it   occurred    in    the    return,   they  somewhat 
hastily  asserted,  that  there  was  no  proof  produced  that  any 
of  the  inhabitants  not  buigh-holders  had  ever  voted. 

The  second  resolution  was,  that  the  lord's  bailiff — ^the  same 

being  no  corporation,  nor  the  bailiff  the  head  officer  there, 

bat  only  the  lord's  minister — was  not  such  a  person  as  ought 

to  have  the  charge  of  the  election.     This  was  undoubtedly 

an  extraordinary  view  of  the  subject;   for  the  not  being  a 

corporation,  could  have  nothing  to  do  with   the  question, 

whether  the   bailiff  ought  to  be  the  returning  officer  or 

not?      And  it  is   strange    that  it   should   be   questioned, 

whether  the  lord's  bailiff  was  the  head  officer  of  the  town ; 

for  we  have  seen  that  the  mayors,  provosts,  and  portreeves 

were  nothing  but  the  king's  bailiffs,  and  the  lord  must  be   Bailiffii, 

mediately  or  immediately  the   representative  of  the  king; 

and  therefore,  in  analogy  to  every  other  place,  the  bailiff 

would  have  been  the  returning  officer.     This  resolution  of 

6  G 
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James  T.  the  committee  is  the  more  singular,  because  there  does 

Bieching-  Rot  appear  to  have  been  any  other  head  officer,  and  the  bailiff 

^^*      had  always  before  that  time  presided  at  the  elections.    It  was, 

therefore,   most   extraordinary  that,  there  being   such  an 

officer,  the  committee  should  still  have  held  that  the  writ 

was  properly  delivered  to  one  of  the  electors,  instead  of  him. 

Some  constitutional  doctrines  with  reference  ti)  the  suffi- 
ciency of  the  precept,  as  well  as  of  the  power  of  any  elector 

Returniog  to  act  as  returning  officer,  where  there  is  none  other  appointed 
by  law,  are  laid  down  in  this  case.     But  as  such  points,  as 
well  as  the  resolutions  respecting  the  conduct  of  one  of  the 
candidates,  are  inunaterial  to  our  present  inquiry,  we  shall 
pass  them  by,  without  any  other  observation,  except  that  the 
proceedings  on  all  sides  seem  to  have  partaken  so  much  of 
Times,    the  violence  of  those  times,  that  the  extraordinary  decisions 
of  the  committee  in  this  particular  instance  may  probably 
be  accounted  for  on  that  ground. 
Rariy        We  should  also  observe,  that  this  case,  as  well  as  the 
*  Winchelsea,  appear  to  have  been  decided  without  any  re- 
ference to  early  charters  or  records ;  excepting  the  two  returns 
in  the  Blechingley  case,  which  the  committee  disregarded. 

The  non-production  of  any  records  may,  perhaps,  be  ac- 
counted for  from  the  confused  state  in  which  they  were  kept, 
as  no  attempt  was  made  to  arrange  them  till  the  beginning 
of  this  reign.* 

Calendar.  The  Calendar  of  the  Charter  Rolls,  contained  in  three 
volumes,  preserved  in  the  Record-office  in  the  Tower,  and 
from  which  the  Calendarium  Rotulorum  Cartarum  was  pub- 
lished by  the  record  commissioners  in  1803,  is  supposed  to 
have  been  written  some  time  during  this  reign. 

The  resummoning  some  of  the  ancient  boroughs  in  the 
reigns  of  Henry  VIII.  and  Queen  Elizabeth — the  inquiry  into 
the  right  of  some  of  these  places  to  return  members  to  Par- 
liament, to  which  allusion  has  already  been  made — coupled 
with  the  recommendation  to  James  I.  to  adopt  the  same 
course,  but  which  was  rejected  by  him  as  far  as  related  to 
England,  though  not  as  to  Ireland,  might  have  led  to  the 

*  See  Ayloffe*8  Introduction  to  the  Calendar  of  the  ancient  charters. 
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formation  of  that  calendar,  for  the  purpose  of  referring  to  Mtaea  i. 
the  ancient  charters  of  the  different  cities,  boroughs,  and  Bi^oking- 

ley. 

towns. 

Be  this  as  it  may,  it  is  certain  that  the  assumptian  of  a 
presciiptive   right  of  election,  which  was  adopted  in  both 
these  cases,    was  unfounded ;   and  the  committee  do  not 
appear  to  have  had  before  them  sufficient  documents  to  ena- 
ble them  to  correct  the  error  into  which  they  had  fallen. 

Blechingley  never  recovered  from  the  effect  of  this  de- 
<U8ioB,  but  always  after  continued  a  burgage  tenure  borough.  Burgage 
which  placed  its  election  altogether  at  the  disposal  of  the 
owner  of  the  borough ;  on  which  account  it  often  became  the 
subject  of  purchase  and  sale,  and  was,  perhaps  too  justly, 
suspected  of  great  venality. 

6.  The  next  case  in  Glanville*  is  Chippenham,  the  history 
of  which  we  have  already  given,t  it  does  not  therefore  re- 
quire repetition. 

DOVER. 

7.  The  next  report  is  that  of  Dover,  j:  which  proceeded  upon 

two  petitions,  the  one  by  the  free  barons  or  freemen  inhabit  inhabitants 
tants  of  Dover,  complaining  that  they  were  not  warned  to  th^ 
election; — ^the  other  by  the   mayor,  jurats,  and  common 
council,  alleging,  that  they  had  proceeded  as  had  been  usual 
for  above  sixty  years,  ever  since  the  third  of  Elizabeth. 

It  was  in  this  case  also  erroneously  assumed,  that  Dover 
had  sent  burgesses  to  Parliament  by  prescription  or  custom 
time  out  of  mind  used. 

It  was  stated  to  be  incorporated  —  which,  in  fact,  took 
place  in  the  20th  of  Charles  II.  1668. 

It  was  truly  added,  that  the  commonalty  were  anciently  all 
the  free  barons,  or  freemen,  inhabitants  of  the  port.  But 
that  at  a  customary  assembly  of  the  court  called,  *^  a  com-  Bye-law. 
**  mon  Horn-blowing,"  (because  it  was  summoned  by  the 
blowing  of  a  horn),  in  the  third  year  of  Queen  Elizabeth,  it 
by  the  mayor  and  whole  commons,  or  commonalty, 

*  Glan.  p.  47.  t  See  before,  1 189.  t  Glan.  p.  63. 
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J^nesl.  agreed,  that  there  should  be  37  of  the  most  discreet  commons^ 
Dover,  to  be  chosen  by  the  mayor  and  jurats,  who  should  have 
power  for,  and  in  the  name  of  the  whole  commons,  to  choose 
all  officers  in  the  town,  as  burgesses  to  the  Parliament,  and 
all  other  officers,  which  had  been  accustomed  to  be  elected 
and  chosen  by  the  commons ;  and  such  37  were  afterwards 
elected,  and  called  the  common  council :  and  they  only  for 
the  whole  commons,  or  commonalty,  had  joined  in  the  choice 
of  burgesses  to  Parliament,  and  other  elections :  and  they 
were  summoned  for  this  election;  but  divers  other  free 
barons,  or  freemen  inhabitants  of  the  port,  though  not 
summoned,  came  and  claimed  to  have  their  voices,  but 
were  denied. 

I  ist  Reso-      The  committee  determined,  first,  That  ^^  the  ordinance  of 
"  the  third  of  Elizabeth,  nottcithstanding  the  antiquity  thereof^ 

onght  not  to  conclude  the  right  of  the  other  free  barons  or 
freemen,  inhabitants  of  Dover,  nor  ought  to  prejudice  the 
'^  interest  of  the  commonwealth,  by  restraining  the  freedom 
''  of  election  to  Parliament,  for  the  reasons  delivered  in  the 
"  cases  of  Winchelsea  and  Chippenham : — However,  it  might 
"  regulate  the  election  of  the  officers  of  the  town." 
2d  Resolu-  Secondly,  That  "  the  long  and  constant  usage  should  not 
"  be  considered  as  showing  that  the  ordinance  was  declara- 
'^  tory,  and  a  confirmation  of  a  former  ancient  usage ;  not- 
*'  withstanding,  it  was  inconvenient  to  disturb  a  course  of 
"  election  so  long  settled." 

''  For  it  appeared  by  the  ordinance  itself,  that  it  was  a 
^'  mere  innovation  ;  for  there  was  no  such  name  or  number  as 
"  37  before :"  and  it  recites,  that  the  former  election  had  been 
by  the  commons ;  and  if  there  had  not  been  time  out  of 
mind  such  a  qualified  number  as  37,  it  was  impossible  that 
any  custom  or  prescription  could  be  settled  in  them. 

The  points  with  respect  to  the  warning,  or  the  exclusion 
of  the  electors,  are  not  material  to  our  inquiry ;  and  the 
other  part  of  the  history  of  Dover  has  been  previously  given. 

It  is  sufficient,  in  conclusion,  to  add,  that  it  is  clear  the 
burgesses  or  barons  of  Dover  were  then  the^r^e  inhabitants: 
But  non-residents  have  been  since  admitted. 
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James  I. 
ARUNDEL. 

8.  The  next  case  which  is  reported  is  that  of  Arundel^  to 
which  we  have  before  referred  ;*  and  it  is  only  necessary  to 
add  further  with  respect  to  it, — that  it  is  one  of  the  oldest 
towns  in  England, — that  it  is  a  borough  by  prescription, 
being  so  called  in  Domesday, — ^and  that  the  right  of  election 
in  it  lias  been  twice  decided  to  be  in  the  inhabitants  paying  ^^'^^^^^ 
scot  ami  £>/,  who  have  always  exercised  it.  It  must  however 
be  admitted,  that  the  Malt-House  Club,  like  the  Christian 
CInb  at  Shoreham,  has  given  it  a  notoriety  in  corruption. 
Notwithstanding  this  place  is  stated  to  have  been  incorpo- 
rated in  the  reign  of  Queen  Elizabeth,t  the  members  of 
Parliament  have  always  been  elected  by  the  inhabitants;  and 
a  anart'Jeet  has  been  constantly  held  there.  There  is,  there- 
fore, no  doubt  that  the  inhabitant  householders  paying  scot 
and  lot,  and  consequently  enrolled  ?Jid  sworn  Bi  the  court-leetj  Court  leet. 
woe  the  real  burgesses  of  Arundel. 

NEWCASTLE-UNDER-LYNE. 

9.  The  case  of  Newcastle-under-Lyne  is  next  reported ; 
the  early  history  of  which  it  may  be  proper  shortly  to 
state. 

lliis  place  is  not  mentioned  as  a  borough,  either  in  the 
SaxoQ  Annals  or  in  Domesday.  The  first  trace  which  occurs 
of  it  is  in  the  second  year  of  Richard  I.,  in  the  roll  of  the 
talliage  of  the  demesnes  and  lands  of  the  king  : — ^but  the  men 
of  the  place,  and  not  the  burgesses,  are  spoken  of;  and, 
consequently,  this  document  does  not  show  that  it  was  then 
a  borough. 

The  men  of  Newcastle  are  again  mentioned  in  the  same     Men. 
manner,  in  the  ninth  of  Edward  L,  in  the  grant  of  a  fair. 

The  borough  first    returned  members  in    the    28th  of  Returned. 
Edward  III.,  ever  since  which  it  has  exercised  the  elective 

*  Tide  ante,  p.  98. 
,  t  There  is  no  trace  of  the  existence  of  a  municipal  charter  to  Arundel,  in  the 
itign  of  Elizabeth,  among  the  patent  or  confirmation  rolls,  at  the  Rolls  Chapel. 
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J""^^-  franchise.     And  in  the  Slst  year  of  the  same  reign,  there  was 
Newcastle  a  grant  to  the  fnen  of  the  borough.* 

Lyne.        The  retum  for  this  place  came  before  the  committee,  upon 

^^^'  a  petition  by  Mr.  Keeling.f  Although  the  account  of  this 
case  given  by  Glanville,  and  that  which  is  (Contained  in  the 
short  entry  in  the  Journal,  differ  in  some  respects,  each  being 
iuller  than  the  other  on  particular  points,  yet  in  substance 
they  nearly  agree. 

Notice.       The  report  of  the  case  by  Serjeant  Qlanville  turns  merely 
upon  the  want  of  due  warning,  and  the  undue  taking  of  the 

^°^*-     poll,  on  which  ground  the  election  was  declared  void  as  to 
one  of  the  members  returned.     But  nothing  appears  as  to 
the  right  of  election.    In  the  JoumalsJ  it  is  stated,  that 
the  custom  was  for  the  mayor,  aldermen,  two  bailiffs,  and 
24,  and  all  the  common  council,  to  retum ;  which  is  said  to 
have  been  proved  by  an  ancient  indenture.     A  thing  highly 
improbable ;  for  there  does  not  appear  to  be  any  indenture 
which  would  justify  such  an  assertion,  and  the  practice  haff 
since  been  for  the  body  of  freemen  at  large  to  vote. 
Bye-law.      But  it  is  further  stated,  that  they  had  a  new  charter,  and 
had  made  a  bye-lawy  that  the  mayor,  two  bailiffs,  and  chief 
burgesses  should  elect.     Accordingly,  the  chief  bui^esses 
elected — none  of  the  commonalty  being  in  the  upper  room, 
as  we  have  seen  before  in  the  Chippenham  case. 

And  it  was  resolved,  as  in  the  Chippenham  case,  that ''  the 
**  bye4aw  could  not  alter  the  former  custom.*' 

Newcastle-under^Lyne  was  incorporated  by  a  charter  of 
Charles  II.  But,  as  it  had  returned  members  to  Parliament 
for  centuries  before,  it  is  clear,  from  the  authority  of  the 
Chippenham  case,  that  the  charter  could  not  have  altered  or 
affected  the  right  of  election. 

1703.  After  this  time,  many  petitions  were  presented  against 
the  returns  for  this  place,  but  no  report  was  made  till  the 

I^»8*»^  second  year  of  Queen  Anne,  when  the  right  of  election  was 
agreed  to  be  in  the  mayor,  bailiffs,  and  burge^sses ;  a  right, 
resolving  itself,  as  has  been  observed  before,  into  the  right 

•  Prynnc,  1074.  t  Clan.  p.  76.  X  IJourn.,  p.  761.  April  9,  1624.    ' 
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of  the  burgessesj  which  is  capable  of  being  extended,  and  ^^^^  I* 
in  law  ought  to  be  extended,  to  the  inhahitani  householders.  Newcastle 
But  in  this  case  it  was,  according  to  the  then  notions  of    Lyae. 
freemen,  limited  by  the  farther  agreement  of  the  parties  to 
"  the  scfnx  offreemeuy  bom  whilst  their  fathers  were  resident 
"MTithin  the  borough,   and  those  who  had  served  appren- 
''  ticeships,  demanding  to  be  made  free  within  a  year  after 
"  thevr  apprenticeship  expired.*^     And  it  was  also  agreed, 
that  ^'  the  burgesses,  being  out  of  the  borough  a  year  and  a 
"  day,  had  no  right  to  their  freedoms.  '* 

The  observation  already  so  often  made,  must  here  be 
repeated,  that  the  agreement  of  the  parties  could  not  alter 
the  right  of  election. 

The  only  reasonable  mode  of  accounting  for  the  supposed 
superior  right  of  the  sons  of  freemen  and  apprentices,  has 
heen  before  explained. 

But  from  these  agreements,  oile  most  material  inference  ResideDcc. 
is  to  be  drawn,  that  it  was  assumed  on  all  hands,  that  rest- 
ience  was  necessary,  for  it  is  expressly  said,  that  **  burgesses 
"  residing  out  of  the  borough,  a  year  and  a  day,  had  no  right  Year  and 
"  to  their  freedoms."  And  the  necessity  of  apprentices  claim-    *  *^* 
ing  their  freedom  within  one  year,  seems  to  have  been  founded 
<xi  the  same  principles  of  the  common  law. 

It  is  worthy  of  observation  also,  that  the  doctrine  of  the 
year  and  a  day  is  borrowed  from  the  law  oi  frankpledge,  by 
which  a  person  residing  for  that  period  within  a  borough, 
evea  if  he  were  a  villain,  became  free :  and,  as  a  consequence, 
was  both  bound  and  entitled  to  be  sworn,  and  enrolled  in  the 
list  of  resiants,  at  the  court  leet ;  such  a  person,  during  the 
year,  if  be  was  in  pledge  in  any  other  place,  was  only  bound 
to  do  his  suit  where  he  was  in  pledge;  but  after  the  ex- 
piration of  the  year,  he  was  bound  to  do  it  at  the  place  where 
be  then  resided,  and  became  released  from  the  suit  at  the 
place  where  he  before  dwelt ; — as  is  stated  in  this  agreement 
of  the  right  with  respect  to  the  burgesses  of  Newcastle. 

It  would  therefore  seem  impossible  not  to  attribute  this    Frank- 
effect  of  non-residence  for  a  year  and  a  day  to  the  law  of 
fraukplcdge,  with  which  it  so  entirely  coincides ;  and  there  is 
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^^^^  ^'  no  ground  for  thinking  that  such  a  provision  had  any  sort 
Newcastle  of  copnexion  with  the  admission  of  freemen  into  any  trading 

Lyne.    corporation  or  society. 
Silting  According  to  the  practice  of  other  corporations  it  appeared 

case.        that  the  mayor,  on  the  day  of  election,  made  some  free  who 

demanded  their  freedom. 
Election       '^^  committee  declared  the  election  void. 
1705.         In  the  fourth  year  of  Queen  Anne,  there  was  another  peti- 
Right    tion;  when  it  appeared  that  the  right  was  agreed  to  be  in  the 
^      '  mayoTf  bailiffs^  and  burgesses,  or  freemen  resident. 

The  introduction  of  the  term  "  freemen"  in  this  agreed 
right,  as  a  synonyme  for  ''  burgess/'  is  a  decisive  indication 
of  the  attempts  which  were  at  that  time  made  to  convert  the 
ancient  common  law  "  burgess"  into  the  "  freeman"  of  in- 
corporated societies,  under  the  control  of  their  immediate 
heads. 
Resolution     The  committcc  resolved,  that  the  petitioners  were  duly 
elected. 
1715.         There  have   been  other  petitions  against  the  return  for 
this  place,  but  they  do  not  affect   the  right  of  election, 
excepting  that  one  of  the  2nd  of  George  I.,  speaks  of  ^'  bom 
burgesseSf"  and  others  who  had  served  apprenticeships, 
1792.         Upon   another  petition,  in  the  33rd  of  Geoi^e  III.,  the 
merits  depended  partly  upon  the  right;  the  committee  called 
statemenu  upon  the  parties   to  deliver  statements,  according  to   the 

statute,  which  was  accordingly  done. 
For  Pcti-      For  the  petitioners  it  was  asserted,— that  the  right  was  in 

tionere*  .  . 

the  '^  mayor,  bailiffs  and  burgesses  or  freemen,  whose  place 
*'  of  residence  at  the  time  of  their  giving  their  votes,  was  in 
''  the  borough,  or  who  at  such  time  had  noplace  of  residence 
^*  elsewhere,  and  who  had  never  been  absent  from  the  borough 
*^  for  the  space  of  a  year  and  a  day,  without  interruption,  since 
"  they  were  admitted  to  the  freedom  thereof;  or  whose  fami- 
'^  lies  (if  they  were  masters  of  families)  had  not  been  absent 
'^  for  that  period,  without  interruption,  after  the  time  of  the 
'^  admission  of  such  burgesses  or  freemen  having  families, 
„     .  .     "to  the  freedom  of  the  borough." 

For  sittinc 

members.       For  the  sitting  members,  it  was  said,  that  the  right  was 
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in  the  **  freemen  residing  in  the  borough^  and  not  receiving  James  I. 
**  aUns  or  church  bread  ;  and  that  persons  living  a  year  and  Newcastle 

gm  V  o       •'  under 

"  a  day  out  of  the  borough,  lost  their  freedom."  Lyne. 

TTie  committee  negatived  both  these  rights,  and  det€fr-  ^„^'JU*' 
mined  that  the  right  was  in  freemen  residing  in  the  borough. 

The  statement  for  the  petitioners  appears  to  have  been 
drawn  up   with  reference  to  the  law  of  frankpledge ;  ex-    Frank- 

pledge. 

ceptiug  that  it  assumes  that  the  burgesses  and  freemen 
were  the  same,  which  assumption  has  created  most  of  the 
difficulties  in  the  borough  right  of  election.- 

Resting  the  right  upon  the  sound  ground  of  fixing  it  where 
the  person  had  his  real  domicile,  is  perfectly  in  conformity  Domicile. 
with  the  law  of  the  leet ;  and  the  sitting  member  also  adopted 
the  proper  distinction  as  to  the  absence  for  a  year  and 
a  day. 

But  the  committee,  by  its  decision,  rejected  all  these 
wholesome  doctrines  of  the  common  law ; — ^rejected  the  pe- 
culiarly appropriate  term  of  '^  hurgessy*  to  be  met  with  in  all 
the  writs  and  returns,  from  the  earliest  period  ;  and  adopted 
the  newly-introduced  term  (at  least  in  this  sense)  of  free- 
wteHy  leaving  the  making  of  them  entirely  in  the  discretion  of 
the  corporation,  whose  creatures  they  must  be: — ^no  other 
restriction  being  imposed  but  that  of  residence : — which  is, 
however,  so  far  constitutional,  that  it  confines  the  right  to 
imkalntants  ;  but  is  unconstitutional,  inasmuch  as  it  may  not 
include  all  the  duly  qualified  inhabitants. 

In  conclusion,  it  should  be  remarked,  that  notwithstanding 
the  modem  corporate  right  of  election  was  thus  established  in 
this  place,  ancient  burgage  tenements  have  always  existed 
in  it,  and  are  so  mentioned  in  a  recent  case  a4  law,  which 
therefore  would  appear  to  justify  a  burgage  tenure  right  of 
election,  if  it  had  any  real  foundation  in  law. 

CAMBRIDGE  COUNTY. 

10.  Tbe  case  of  the  county  of  Cambridge  is  not  material  to 
our  inquiry. 
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James  I. 


AMERSHAM,  WENDOVER, 

MARLOW,  HERTFORD. 

11.  Nor  those  of  Amersham,  Marlow,  Wendover,  or  Hert- 
ford, except  for  the  purpose  of  observing,  that  during  the 
debate  respecting  them.  Sir  Robert  Heath,  then  solicitor- 
general,  stated  **  that  information  had  been  given  to  the 
"  king,  that  many  other  boroughs  in  several  parts  of  the 
**  realm  might  make  the  like  claim  as  these,  which  might, 
*^  peradventure,  give  occasion  of  offence  to  his  majesty,  if 
"  they  should  all  come  to  be  restored,  from  this  example, 
^'  and  so  cumber  the  Commons  House  of  Parliament  with  an 
**  excessive  and  unnecessary  number  ;^  following  up  the  decla- 
ration of  his  majesty,  to  which  we  have  before  referred,  that 
he  was  unwilling  to  have  the  number  of  burgesses  increased, 
declaring  '^  that  he  was  troubled  with  too  great  a  number 
already."  And  it  is  said  that  the  king  commanded  the  then 
solicitor-general.  Sir  Robert  Heath,  being  in  the  House,  to 
oppose  it  what  he  might;  and  most  of  the  Commons,  un- 
derstanding the  king's  inclination,  did  their  utmost  endea- 
vours to  cross  it. 

But  it  is  curious  to  remark  the  decisions  as  to  the  class 
of  bui^esses  in  these  four  places,  all  restored  under  similar 
circumstances. 
Amcwham     As  to  Amcrsham,  in  the  32nd  of  Charles  II.,  the  right 

1680.  was  decided  to  be  in  the  inhabitants  only,  who  paid  scot 
and  lot. 

1698.  In  the  tenth  year  of  William  and  Mary,  the  right  was 
admitted  to  be  in  the  inhabitant  housekeepers;  and  objections 
were  taken  to  persons  who  only  held  parts  of  fiousesj  and  to 
some  who  were  inhabitants  by  certificate. 

1705.  In  the  4th  of  Queen  Anne,  the  petitioners  insisted  that  the 
right  was. in  the  householders.  The  sitting  member,  on  the 
other  hand,  stated  that  the  right  was  only  in  such  house- 
keepei-s  as  paid  scot  and  lot ;  the  one  being  called  ''  the  long 
pole,"  the  other  the  "  short  pole ;"  and  evidence  was  given  on 
both  sides ;  but  the  committee  decided  that  the  right  was  in 
the  inhabitants  paying  scot  and  lot  only. 
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And  it  appears  that  the  returning  officers  were  the  con-  J*»«  I. 

As  to  MarloWj  in  the  32nd  of  Charles  II. — ^the  same  year  Marlow. 
as  the  decision  relative  to  Amersham — ^it  was  determined  that     1680. 
the  right  was  in  the  inhabitants  only,  who  paid  scot  and  lot. 

In  the  second  of  WilUam  and  Mary,  the  petitioners  insisted     1690. 
that  the  right  was  in  the  inhabitants  and  householders — ^the 
sitting  member  in  the  inhabitant  householders,  who  paid  scot 
and  lot.    And  it  was  resolved,  that  '^  those  inhabitants  who 
^*  paid  scot  and  lot,  had  a  right  to  vote" 

And  in  this  instance  also,  the  constables  appointed  at  the 
coiurt  leety  were  the  returning  officers. 

As  to  WendoveTj  in  the  first  year  of  Queen  Anne,  the  right  wendorcr. 
of  election  was  agreed  to  be  in  the  inhabitants,  being  house-     1702. 
holders.     Some  were  objected  to,  as  coming  to  reside  in  the 
borough  by  certificates  from  other  parishes ;  and  it  was  re- 
solved, they  had  not  a  right  to  vote. 

Some,  also,  were  objected  to  as  not  being  housekeepers, 
but  living  with  otlters.  And  the  returning  officers  in  this 
place  were  also  the  constables. 

The  history  of  Hertford  we  have  already  given,*  in  which  Hertford. 
it  will  be  remembered  it  appeared  that,  notwithstanding  at 
one  time  non-resident  fireemen  had  been  made  by  the  cor- 
poration, and  at  another,  non-residents  were  allowed  to 
vote  by. a  committee  of  the  House  of  Commons — ^they  were 
eventually  excluded,  and  the  right  was  at  length  properly 
fixed,  according  to  the  common  law,  in  the  inhabitant 
householders;  but  the  freemen  of  the  corporatimi,  (this  being 
the  only  case  of  the  four  at  that  time  restored  to  the  elective 
franchise)  were  allowed  to  vote :  but  they  were  restrained 
to  residents. 

STOCKBRIDGE. 

12.  The  Stochbridge  case  is  foreign  to  our  inquiry,  relating 
ooly  to  the  presumption  of  due  warning  being  given,  unless 

•  Vide  ante>  p.  174,  etseq. 
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J^™^  ^'  the  contrary  was  proved.*    The  petition  was  by  the  inhahi- 

Stock-    tants  ;  and  we  have  beforef  shown,  that  the  right  was  always 

Inhabitants  ^^^^cised  in  Stockbridge  by  them,  as  well  as  that  there  had 

Court  leet.  always  been  a  court  leet  held  there,  at  which  all  the  hotise^ 

holders  attended,  and  continue  to  do  so  to  this  day. 

GLOUCESTER  COUNTY. 

13.  Tlie  case  of  the  county  of  Gloucester  also,  related 
only  to  the  liability  of  a  member  to  serve,  though  elected 
against  his  consents  J — secondly,  that  the  departure  §  of 
some  of  the  freeholders  before  the  poll,  could  not  defeat 
the  election ; — and,  thirdly,  that  the  votes  of  those  who 
came  after  the  poll  began  ought  to  have  been  received. 

CIRENCESTER. 

14.  The  case  of  Cirencester  we  have  also  commented  upon 
before,||  as  far  as  necessary  for  our  present  purpose,  and 
have  also  given  a  short  account  of  its  parliamentary  his- 

tory.lT 

HAVERFORDWEST. 

16.  The  Haverfordwest  case  only  determined,  that  a  peti- 
tion might  be  adjourned  till  the  next  session.** 

MALMSBURY. 

16.  From  Malmsbvry  there  was  a  petition  by  the  inhabi- 
tants yY\  hut  the  petitioners  not  appearing  to  support  it^ 
the  sitting  member  was  confirmed  in  his  seat.j:j:  Hereafter 
we  may  have  occasion  to  mention  this  borough  again. 

MIDDLESEX. 

17.  The  cases  also  which  follow  are  not  material.  In  that 
of  the  county  of  Middlesex  the  question  was,  whether  the 
petitioners,^^  being  desirous  to  withdraw  the  petition,  the 
committee  were  prevented  from  proceeding  with  it ;  and  it 
was  held  that  they  were  not:    but  as   there  was  no  ap- 

*  Glan.  p.  97.  t  See  before,  p.  1123.  %  Clan.  p.  99. 

$  So  also  the  Cireocester  case  ;  Glan.  106,  fourth  resolution. 

)|  See  before,  p.  1281.       f  Glan.  p.  104.       •*  Glan.  p.  112.      ft  Glan.  p.  115. 

%%  Vide  post.  temp.  Will.  III.  $$  Glan.  p.  117. 
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petrance  of  fraud  or  practice  in  withdrawing  it,  the  committee  J*p>«  ^« 
fennitted  it  to  be  done  as  desired. 

MONMOUTH. 

18.  In  the  Mannumtk  case*  the  question  was,  whether  a 
native  of  Scotland,  made  a  denizen  of  England,  was  eligible 
as  a  member  to  Parliament.     And  two  instances  were  men- 
tioned of  such  persons  sitting.    To  which  it  was  answered 
by  the  committee,  that  in  those  instances  no  question  was 
made,  nor  exception  taken  to  the  returns,  so  that  it  did  not 
appear  to  the  House  that  they  were  aliens  ;  waA,  prima  facie, 
every  one  who  is  returned,  is  presumed  to  be  capable  of  sit- 
ting until  the  contrary  is  shown.  But  the  committee  decided, 
that,  in  this  instance,   the  individual  was  not  capable  of 
serving  as  a  member.     And,  as  he  was  incapable  at  the  time 
of  his  election,  he   could   not  afterwards,  even  by   being 
natnrahzed  by  act  of  Parliament,  be  rendered  fit  to  serve. 

CUMBERLAND. 

19.  In  the  case  of  the  county  of  Cumberlandif  one  of  the 
knights  of  the  shire  was  objected  to,  as  outlawed  at  the 
time  of  his  election ;  and,  after  debate,  the  House  resolved, 
that  the  party  was  eligible  notwithstanding  his  outlawry. 

RETFORD. 

20.  The  parliamentary  and  municipal  history  oiEast  Ret- 
ford we  have  already  given  ;|  and  this  case,  reported  in 
6lanvilley§  contains  no  further  matter  to  which  it  is  at  all 
necessary  for  us  to  refer. 

POMFRET. 

21.  The  only  remaining  case  is  that  of  PomfretJI^  which  is 
8o  important,  that  it  will  require  a  particular  investigation : — 
having,  at  one  time  or  the  other,  exhibited  in  its  history  each 
of  the  supposed  rights  of  election  of  "burgage  tenure,"  and 


*  ClaD.  p.  120.  t  Glan.  p.  124.  %  Vide  ante,  p.  468, 1258, 1282, 1296. 

§  Glan.  p.  128.  ||  Glan.  p.  133. 
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J""^^'  "corporate  right;"  but  it  has  eventually  been  decided  to  be 

Porofret.  in  the  "  inhabitant  householders  resident.^' 

It  is  not  mentioned  in  Domesday,  although  in  the  report 
of  the  case  respecting  this  place,  in  1791,  by  Mr.  Fraser,  it 
is  stated,  that  it  is  mentioned  as  a  borough  in  Domesday, 
and  that  the  tenants  are  called  "  burghers :"  in  truth,  there  is 
no  mention  whatever  of  its  being  a  borough ;  still  less  of  the 
burghers.  There  is  some  obscure  mention*  of  a  castle,  but 
it  is  doubtful  whether  it  is  applicable  to  this  place  or  not. 
And  it  is  suggested  in  Eraser's  Repoils,f  that  the  entry  of 
*'  Tatteshalle,"  in  Domesday,  refers  to  Pomfret,  which  is 
very  questionable ;  and  if  it  does,  there  is  in  that  entry  only 
BurgeDset  mention  of  the  "  bureenses  minuti,"  which  cannot  support 
the  inference  that  they  referred  to  what  is  called  the 
"  burghers,"  as  descriptive  of  the  burgage  tenants. 

Pomfret  returned  members  to  Parliament,  as  early  as  the 
23rd  and  26th  of  Edward  I. ;%  after  which  it  intermitted  till 
it  had  obtained  a  charter  from  James  I.,  in  the  fourth  year 
of  his  reign. 

1403.  We  have  before  seen  that  there  was  a  charter  to  Pomfret, 
in  the  fifth  year  of  Henry  IV.,§  but  it  was  not  one  of  incorpo- 
ration: nor  was  the  borough,  in  fact,  incorporated  till  the 

1483.     first  year  of  Richard  III. 

1621.  In  the  19th  of  James  I.,  having  previously  received  the 
charter  in  the  fourth  year  of  his  reign,  it  was  moved  in  the 
House,  that  it  should  return  members  to  Parliament :  and, 
on  that  occasion,  it  was  proved,  that  in  the  10th  and  11th  of 
Henry  VI.,  a  return  had  been  made  from  this  place  that  they 
could  not  send  members,  by  reason  of  their  poverty,  and  a 
new  writ  was  ordered. 

16:^4.  In  the  22nd  of  James  I.,||  a  petition  was  presented  against 
the  return  for  this  borough,  the  election  of  one  person  hav- 
ing been  made  by  the  mayor,  some  of  the  aldermen  and 
bui^esses ;  and  another  by  some  of  the  other  aldermen  and 
burgesses. 

Resolutions  were  made  with   respect  to  these  returns, 

•  Domesd.  torn.  1.  p.  373  b.  t  1  Fraser,  p.  417.  X  1  Journ.  572,  576. 

$  Vide  ante,  p.  798, 1035.  ||  Glan.  p.  134. 
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^^ich  are  not  material  to  our  subject;  excepting  that  by  James  I. 
one  of  them  it  was  determined,  that  the  precept  was  well  Pomfret. 
directed  to  the  mayor^  aldermen,  and  burgesses. 

The  question  upon  the  double  return  having  been  settled, 
the  merits  of  the  election  were  considered  by  the  committee. 

Thefects  are  then  stated  in  the  report.  But,  like  many  of 
the  other  statements,  some  of  the  assertions  are  not  correct. 
The  first  is,  that  it  was  a  parliamentary  borough  by  pre- 
scription, which  we  have  abundantly  shown  could  not  be 
the  fact. 

It  is  also  stated,  that  Henry  IV.  incorporated  it,  which  we 
have  also  negatiyed  before.  And  in  truth,  the  charter  only 
grants  the  power  to  assemble  in  the  Mote-hall,*  and  elect 
from  themselves  thirteen  comburgenses,  twelve  besides  the 
mayor, — no  doubt,  originally,  the  jury.f  Jury. 

After  this,  follow  the  resolutions  of  the  committee,  which 
are  important,  and  worthy  the  fullest  consideration. 

It  was  agreed  by  the  committee,  1st.  That  **  where  no    yist. 
^  constant  and  certain  custom  appears,  who  should  be  the 
"  electors  in  a  parliamentary  borough,  then  recourse  must 
^  be  had  to  the  common  law,  or  common  right" 

From  the  investigation  which  has  taken  place  since  the 
time  of  this  resolution,  into  the  records  of  Parliament,  and 
the  returns  which  have  been  brought  to  light,  it  is  now  clear, 
that  there  can  be  no  '^  custom"  for  returning  members  to  the 
House  of  Commons,  for  that  body  did  not  exist  before  the 
time  of  legal  memory.  And  therefore  this  doctrine,  (the 
qualification  being  removed,)  must  apply  to  all  boroughs 
and,  consequently,  in  considering  who   have  the  right  of 


*  See  before,  p.  793. 

t  A  recital  occurs  in  the  above  charter,  similar  to  those  we  have  seen  in  Nortkamjh 
ta,  Leienter,  and  Wmchater,  That  the  king  had  been  informed,  that  the  election 
of  mayor  had  been  made  by  the  greater  number  of  the  voices  and  suffrages  of  the 
boifettes  of  the  town  or  borough  ;  but  upon  account  of  that  mode  of  election, 
cootrovenies  had  arisen  between  the  mayor,  comburgesses  and  burgesses,  and 
that  the  peace  had  been  disturbed  ;  that  to  prevent  which,  for  the  future,  at 
the  annual  election  of  mayor,  every  burgeis  of  the  town  or  borough,  except  the 
combnrgegses,  should  inscribe  his  suffrage  upon  a  little  scroll  of  paper,  ("  in 
puva  pecia  papiri")  which  he  should  place  in  a  bag  or  box,  to  be  provided  by  the 
Bayof  and  burgesees  for  that  purpose.— Vide  ante,  pp.  231 ,  et  seq.  et  906. 
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James  I.  election;  or,  to  speak  more  definitely,  who  were  the  bur- 
Pomfret.  ffesses;  recourse  must  be  had  to  the"  common  law/'  (which  it 
has  been  the  leading  object  of  this  undertaking  to  enforce,) 
or  to  "  common  right/'  which  is  defined  before  in  the 
Cirencester  case. 
2ndly.  Secondly,  it  was  agreed, — that  the  charter  of  Henry  IV. 
(which  is  incorrectly  stated  to  be  a  charter  of  incorporation), 
did  not  in  words  extend,  nor  could  the  matter  of  any  charter 
be  of  force  to  abridge  or  alter  that  common  right,  in  case  of 
an  election  to  Parliament. 

This  position,  like  the  former,  decides  the  point  we  have 
throughout  maintained :  for  as  the  common  right,  in  the 
Cirencester  case,  is  declared  to  be  for  all  men,  inhabitants, 
hotiseholders,  resiants,  within  the  borough  to  vote — so,  by 
this  rule,  that  right  cannot  be  abridged  or  altered  by  any 
charter  of  the  crown; — the  doctrine  we  have  throughout 
asserted.  And,  in  truth,  as  is  here  also  stated,  and  as  we 
have  shown  with  respect  to  every  charter  quoted,  they  did 
not  purport  or  intend  to  alter  the  right  of  election,  but  rather 
to  confirm  it ; — and  there  is  nothing  to  support  the  contrary 
position,  except  the  false  constructions  which  have  been  im- 
posed upon  the  charters. 
3rdly.         Thirdly,  the  common  right  was  again  laid  down   as  in 

the  former  case  of  Cirencester,*- 
4thly.         And  in  the  fourth  resolution  it  was  again  said,  that  the 
Electors,  term  "  electors"  comprehended  all  inhabitants,  householders, 
residents.-)^ 

In  the  report  of  the  same  case  in  the  Journals,;}:  one  of  the 
mischiefs  attending  the  arbitrary  power  of  the  corporations 
to  make  freemen  is  recorded ;  for  it  is  said,  that  40  persons 
were  made  burgesses  to  carry  the  election. 

We  have  before  had  occasion  to  remark  the  abuses  and 
usurpations  which  arose  from  the  contending  parties  taking 

* 

*  See  before,  p.  It281,  and  Glanville,  p.  170. 

t  The  limiting  the  right  to  the  rtnanU,  who  were  the  suitors  at  the  eouri-leei 
b  perfectly  justified  in  Pomfret,  as  a  court  of  that  description  was  held  in  the 
borough  ;  although,  in  some  of  the  documents,  it  seems  to  have  been  mistaken  for 
the  court  baron. — 1  Saund.  134. 

X  See  Journal,  April  Ist,  1624. 
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upou  themselves  to  fix  the  right  of  election  by  their  own  J"n«  l« 
ajreement ;  and  it  is  singular,  that  the  House,  or  the  com-  Pomfret. 
mitbees,  should   ever  have  permitted  so  great  an  irregula- 
rity.   Pomfret  affords  a  most  striking  instance  of  this — for 
in  the  11th  year  of  William  and  Mary — only  76  years  after     ifl99. 
the  full  inquiry  into  the  right  of  election,  which  is  reported 
inGlanville;  and  after  the  cautious  and  constitutional  deter- 
mination at  which  the  committee  arrived,  of  the  right  being 
in  the  "  inhabitant  householders  resianty^ — the  parties  agreed 
that  it  was  in   such  persons  as  had  an  inheritance  in  hur- 
gage  tenure  within  the   borough; — ^which,    if  permitted  to 
prevail^  would  in  point  of  fact  have  given  to  the  electors  a 
power  which  the  king  could  not  exercise  by  his  charter,  nor 
any  other  power  in  the  state,  excepting  the  Legislature,  by 
a  summary  alteration  of  the  constitution — ^which,  of  course, 
it  would  not  be  likely  to  make  without  the  most  urgent 
necessity. 

Nor  can  any  thing  prove  more  convincingly  the  unjustifi-  Burgage 
able  grounds  upon  which  the  burgage  tenure  right  of  voting 
has  been  founded,  than  that  the  parties  to  the  inquiry  in     i^®- 
1699,  should  have  taken  upon  themselves  to  agree  that  the 
right  in  Pomfret  was  of  that  description. 

And  with  reference  to  that  right,  it  seems  that  they  speedily  \ 
introduced  the  abuses  which  have  so  generally  accompanied 
it ; — as  it  appeared  in  evidence,  that  "  many  deeds  were  made 
to  enable  persons  to  vote  at  the  election ;" — and  the  usual 
frauds  were  attempted,  of  several  persons  voting  for  the 
same  burgage.  Some  of  the  deeds  appear  only  to  have 
been  dated  two  or  three  days  before  the  teste  of  the  writ ; 
and  evidence  was  also  given  of  bribery  and  treating. 

The  election  was  declared  to  be  void.  ^|^^;*° 

In  a  report  on  a  second  petition  in  the  second  of  Geoi^e  I.,  1715. 
it  was  stated,  that  it  was  agreed  Pomfret  was  a  borough  by 
prescription — and  that  the  right  of  election  was  agreed  to  be 
in  those  who  had  a  freehold  of  inheritance,  and  paid  a 
burgage  rent.  And  in  the  course  of  the  evidence  it  was 
proved,  that  41  voters  had  been  tendered  for  the  petitioners; 
in  proving  whose  titles  before  the  committee,  it  appeared 

5  H 


1670  GLANVILLE'S  REPORTS. 

^*'""  ^'  that  the  consideration-inonies  had  only  been  paid  by  notes 
Pomfiret.  given  for  them.  And  on  the  other  side  it  was  contended, 
that  many  of  the  votes  were  split  votes — ^some  were  not 
burgage  tenants— and  others  had  no  title — ^and  there  was  a 
fee-farm  book  of  the  burgage  tenants,  in  which  there  were 
40  or  50  alterations  made  in  the  same  clerk's  hand-tcritinffy 
differing  from  fonner  books ;  the  rents  being  changed  to  make 
or  not  to  make  a  burgage  rent,  as  should  favour  the  sitting 
members* 
1770.  In  the  10th  of  George  III.,  the  election  at  this  place  was 
again  investigated.  The  return  was  by  the  "  inhabitoHts, 
householders  and  resiants ;"  but  the  House,  misled,  no  doubt, 
by  the  last  two  agreements  of  the  parties;  and  evidence  being 
given  only  on  one  side ;  resolved,  that  the  '^  holders  of  bur- 
"  gage  tenures  only  were  the  voters."* 
1775.  ii^  ^)|g  j5^|  of  George  III.,  the  right  of  election  was  again 
disputed,f  the  question  being,  "  Whether  the  resolution  of 
1624,  or  that  of  1770,  was  to  be  considered  the  last  deter- 
mination of  the  House." 

It  was  truly  stated,  in  the  course  of  the  argument,  that 
no  charter  anterior  to  that  of  Henry  IV.,  mentioned  by 
Glanville,  contained  any  regulations  relative  to  the  right 
of  election : — and  it  inight  be  added,  that  the  subsequent 
charters  are  also  destitute  of  any  clause  to  that  effect  In 
fact,  the  charter  of  Richard  III.  grants  the  same  liberties 
which  were  enjoyed  by  the  inhabitants  of  Stamford,^  where 
the  election  was  in  the  inhabitants  paying  scot  and  lot. 
1783.  In  the  23rd  of  George  III.,  the  right  of  election  for  Pomfret 
again  came  before  a  committee.  The  sitting  member  insisted 
upon  the  "  burgage  right,"  and  the  petitioner  for  the  "  in- 
habitants."^ 

The  committee  resolved  in  favour  of  the  latter,  contrary  to 
all  the  former  determinations  but  the  first.|| 
1785.        Two  years  afterwards,  a  question  arose  again  as  to  the 
right  of  election:^    the  contest  was  between  the  inhabi- 
tants and  the  burgage  right. — ^The  petition  of  the  burgesses 

*  32  Journ.  665.  f  1  Doug.  377.       t  Vide  ante,  p.270,  et  seq. 

$  Journ.  April  llth,  1783.  ||  1  Lud.  5.  f  I  Lud.  3. 
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iltody  that  in  1768,  the  return  had  been  made  by  the  free-  J^"^^  ^' 
koldecs  of  bwergcige  temare  only,  agreeably  to  the  constitation  Pomfiet. 
vA  onmtemipted  usage  of  the  borough ;  but  that  an  at- 
tempt was  then  first  made  to  overthrow  that  right  of  election, 
and  to  establish  it  in  the  householders,  inhabitants^  and  rest*- 
touts.     Reference  was  next  made  to  the  old  entries  in  the 
Journals,  and  to  the  evidence  given  upon  that  occasion.  The 
right  being  finally  settled,  as  we  have  seen  before,  in  1776, 
to  he  in  the  freeholders  of  burgage  tenure  paying  a  burgage 
rent.    It  then  set  out  the  subsequent  claims  of  the  inhabi- 
tantSy  which  it  characterised  as  an  attempt  to  overturn  the 
ancient  constitutions  of  the  borough ;  and  referred  to  the 
decision  of  the  House,  that  no   evidence  should  be  given 
contrary  to  the  determination  in  1770. 

The  petition  also  stated  the  subsequent  proceedings  in  the 
borough;  and  concluded  by  alleging,  that  in  consequence 
of  the  different  claims  which  had  been  set  up  by  the  in- 
habitant householders  and  burgage  freeholders,  two  repre- 
sentatives to  Parliament  of  this  borough  had  for  some  time 
sat  in  Parliament,  as  returned  under  these  two  contradictory 
rights. 

Upon  the  question  propounded  by  the  committee,  whether 
the  entries  in  the  Journals  of  1624  and  1770  were  to  be 
lead  ? — ^it  was  agreed  by  the  parties  that,  in  order  to  prevent 
confiision  in  the  arguments,  both  those  resolutions  should 
be  read,  without  prejudice  to  the  question,  and  without 
reading  the  standing  order  of  1736 ;  so  that  the  whole  case 
on  each  side  might  be  considered  at  once. 

In  the  course  of  the  evidence  it  appeared  that,  in  1775,     1775. 
the  return  of  the  election  which  followed  the  determination 
of  the  Honse  in   1624,  was  not  then  found  in  the  proper 
office,  and  therefore  was  not  produced. 

But  it  had  been  since  discovered,  and  was  given  in  evi-  Returns. 
de&ce  before  this  committee,  purporting  to  be  made  by  the 
mayor,  aldermen,  and  bui^esses.    The  return  upon  which 
this  petition  was  founded  stated,  the  election  to  have  been 
made  by  the  inhabitants,  and  was  the  first  return  in  which 

that  tena  occurred. 

5h  2 
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James  I,      Upon  this  it  should  be  observed,  that,  notwithstanding  the 

Pomfret.  right  by  the  common  law  was  certainly  in  the  inhabitant 
householders  paying  scot  and  lot — ^yet  the  term  '^  inhabi- 

Inhabitants  tttfits"  was  uevcr  uscd  either  in  the  ancient  charters,  or  in 
the  ancient  municipal  documents. 

Neither  in  strictness  ought  it  ever  to  have  been  used ;  for 
it  was  not  a  term  known  to  the  law,  with  reference  to  this 
subject  matter. 

But  the  fiee  inhabitant  householder  paying  scot  and  lot  in  a 
borough,  was  a  burgess;  and  therefore  the  term  "  burgess" 
is  that  which  always  was  adopted  by  the  ancient  documents, 
and  ought  always  to  have  been  continued — particularly  with 
reference   to  the  parliamentary   elections,  where  the  writs 

Burgesses,  and  precepts,  and  all  the  earlier  statutes  connected  with  that 
subject,  relate  only  to  the  "  burgesses." 

Inhabitants  The  gradual  introduction  of  the  term  "  inhabitants,"  we 
have  shown  in  the  progressive  stages  of  our  history,  and 
have  endeavoured  to  explain  the  causes  of  it.  But,  never- 
theless, it  should  always  be  considered  as  an  innovation;  and 
it  is  much  calculated  to  mislead,  unless  the  ancient  history 
is  sedulously  kept  in  mind. 

The  mayor  and  town  clerk  were  called  as  witnesses,  for 
the  purpose  of  proving  the  constitution  of  the  borough.  But 
a  moment's  reflection  is  sufficient  to  show,  that  it  would 
be  impossible  for  them  to  do  more  than  to  speak  to  the 
Usages,  modem  usage  in  their  recollection;  which  must  have  been 
long  subsequent  to  the  time  when  the  burgage  tenure  right 
had  been  so  strangely  adopted  by  the  committees;  and, 
consequently,  their  evidence  merely  went  to  their  under- 
standing of  the  meaning  of  the  term  "  burgess^''  which  they 
necessarily  described  as  being  *^  a  person  possessed  of  a 
freehold  of  burgage  tenure." 

It  was  admitted,  that  none  but  burgage  tenants  claimed 
to  vote  at  the  elections  for  the  year  1768,  as  far  as  any  living 
witnesses  could  prove.  But  the  committee  resolved,  that 
the  resolution  of  1624  was  a  last  determination  within  the 

2 Geo.  II.  2  George  II.  ch.  24.  sect.  4. 
1791.         In  1791,  Pomfret  election  again  came  before  a  committee; 
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4e  ^tition   stating  :♦ — that  it  was  an  ancient  borough  of  J""^!- 

burgage  tenure,  and  an  ancient  corporation,  which  consisted .  Pomfret. 

of  freeholders  of  buigage  tenure,  paying  a  burgage  rent  (a 

description  of  a  corporation  which  has  never  been  met  with 

before) ;  and   it  added,  that  they  only  were  the  persons 

legally  entitled  to  vote; — ^but  that,  in  violation  of  that  right, 

the  mayor  had  taken  upon  himself  to  reject  many  persons 

having  freeholds  of  burgage  tenure,  and  admitting  many 

who  claimed    to    vote   as    inhabitants,    kauseholders,    and 


TTie  former  resolutions  of  1624  and  1770  were  read  in 
evidence,  and  the  contest  again  in  this  case  was — ^which  of 
these  should  be  taken  to  be  the  last  determination  within 
the  act  of  Oeorge  IL  ? 

The  counsel  for  the  petitioners  seems  to  have  unjustifiably  Petition- 
Stated — ^that  Pomfret  was  mentioned  as  a  borough  in  Domes- 
day, and  that  the  tenants  were  there  called  ''burghers;" 
both  of  which  we  have  already  shown  not  to  be  the  fact;  and 
reference  was  made  to  the  charters  of  Roger  de  Lasci,  con- 
stable of  Chester,  and  Lord  of  Pomfret,  and  also  to  Henry  chartera. 
de  Lasci,  Earl  of  Lincoln,  which  do  not  materially  affect 
the  question  as  to  the  class  of  persons  who  were  the  bur- 
gesses of  Pomfret.     If  they  did,  their  genuineness  might  be 
fairly  questioned,  as  they  contain  the  word  ''  successors," 
at  a  period  before  that  term  was  introduced  into  municipal 
charters  in  this  country.    And  the  committee  seem  to  have 
doubted  their  being  the  original  charters ;  and  the  counsel 
for  the  petitioners  appear  to  have  fallen  into  an  error,  in 
supposing  that  the  charters  made  any  distinction  between 
the  burgesses  and  inhabitants — the  only  two  classes  men- 
tioned in  them  being  the  *'  burgesses"  and  the  "  forinseci." 
The  charter  of  Richard  IILf  was  also  referred  to;  and  the 
returns  of  members  to  Parliament  were  quoted,  but,  in  truth,  Reiurns. 
proved  nothing  satisfactory. 

Modem  usage  was  relied  upon,  and  the  determination  of   Usage. 
1624  was  termed  ''  an  obscure  entry  upon  the  Journals,  and 
a  conceit  adopted  by   Mr.  Glanville's   committee."      The 

•  1  Fnuer,  183.  t  Vide  ante,  pp.  422, 439, 528. 
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James^  counisel  for  the  petitioners  discussed  the  whole  merits  of  the 

Pomfret.  case  at  great  length. 

Evidence.  The  above  charters  were  given  in  evidence,  and  also  those 
rf  Heflry  IV.  and  James  I.,  as  well  as  the  foiiner  proceed- 
ings in  Parliament. 

Parol  evidence  was  also  adduced  for  the  petitioner,  but 
which,  for  the  reasons  given  before,  could  not  extend  be- 
yond the  decisions  in  favour  of  the  burgs^e  tenants.  It  was 
found,  that  entries  in  the  books  of  the  borough,  of  1708, 
1713,  and  1714,  frequently  described  the  scites  of  the 
tenements  for  which  the  votes  were  tendered ;  but  this,  ahd 
the  other  evidence  to  the  same  point,  was  perfectly  consistent 
with  the  right  of  the  inhabitant  householders  to  vote.  The 
only  error,  as  ^^^^sAy^^^^^  o^t,  was  considering  the  '*  free- 
.  holders"  as  the  vsle^l^stead  of  the  "  occupiers."  Evidence 
was  also  given,  that  the  inliabitants  had  not  made  any 
claim  before  1768,  and  that  they  never  interfered  in  the 
election  of  mayor  or  other  corporate  elections ;    the  right 

dents?^"  ^^  t^^  out-aldermen  or  non-residents  to  vote  for  aldermen, 
was  insisted  upon ;  but  it  was  said  they  did  not  join  in  the 
choice  of  a  mayor,  and  that  the  out-burgesses  had  voted  and 
carried  an  election,  though  their  right  was  denied. 

In  summing  up,  the  counsel  for  the  petitioners  properly 
stated,  that  the  effect  of  the  charter  of  Richard  III.,  was  to 
give  to  the  burgesses  the  superadded  qualification  of  a  cor- 
poration ;  but  he,  with  less  accuracy,  spoke  of  the  right  of 
the  inhabitants  as  a  speculative  opinion  of  the  common  law 
right.  But  this  sarcasm  has  been  effectually  answered,  by 
showing,  that  the  common  law  right  is  founded  upon  the 
earliest  laws  and  charters,  and  confirmed  by  the  most  ancient 
documents. 

Sitting        The  counsel  for  the  sitting  members  quoted  the  authority 

members.      ^^.     -r  ■»     -r  %     tt    n  •  t         ^y  •  -i 

of  Sir  Joseph  Jekyli,  for  assertmg  that  "  uncertainty  in  de- 
"  fining  the  right  of  election,  would  be  productive  of  great 
"  and  general  hardship,"  which  would  be  altogether  pre- 
vented by  the  universality  and  certainty  of  the  right  shown 
to  be  founded  on  the  common  law. 
The  learned  counsel  remarked,  that  London  and  Carlisle 
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had  both  of  them  numerous  bur^ge  possessiouB;  and 'yet  Jun«i* 
in  neither  of  tbem  does  the  burgage  tenure  right  prevail.         Pomfrau 

He  referred  to  the  Windsor  Bnd  Preston  cases,*  and  re- 
marked as  the  fact  was,  that  neither  in  the  charter  of  Henfy 
IV.,  Richard  III.,  or  James  I.,  is  the  right  of  returning 
members  mentioned. 

He  further  justly  urged,  that  the  committee  ought  to  have 
looked  with  a  jealous  eye  to  an  usage  which  must  have  takeii 
xiA  origin  since  the  reign  of  James  I. ;  and  that  there  were 
many  instances  of  returns  being  made  in  the  names  of  the 
burge$t9$y  where  the  right  was  exercised  by  the  inhabitants 
of  the  borough. 

The  other  learned  counsel  for  the  sitting  member  rightly 
observed,  that  Roger  de  Lasci  granted  privileges  to  hisyree 
harnesses,  as  contradistinguished  from  his  villains;  and  he  Villain. 
referred  to  the  case  of  Ilchester,  which  borough  petitioned 
to  be  restored  to  the  right  of  election,  and  it  was  exercised 
by  the  inhabitants  paying  scot  and  lot. 

The  counsel  for  the  petitioners,  in  repli/y  roundly  asserted.  Reply. 
that  the  origin  of  the  right  of  election  in  this  country,  was 
territorial ;  this  has  been  negatived  by  the  history  of  that 
right,  and  the  documents  which  have  been  quoted.  And  he 
strenuously  argued  against  the  common  law  right,  and  said 
that  none  such  was  known;  but  that  there  was  a  lex  loci 
in  every  place,  which  governed  the  right.  The  reader  will 
have  seen,  that  also  is  contradicted  by  the  whole  tenor  q(  ^ 
this  investigation  ;  and  no  point  can  be  more  material,  as  it 
is  from  this  erroneous  doctrine  of  the  lex  loci,  that  all  the 
varying  and  anomalous  usages  have  arisen  and  been  sup- 
ported ;  and  the  great  difficulty  and  intricacy  of  this  national 
question  been  produced. 

The  counsel  also  relied  much  upon  the  name  of  the  '^  bur-  Burgea&es. 
gesses ;"  which,  it  is  obvious,  is  as  reconcileable  with  the 
ngfat  of  the  **  inhabitants  of  the  borough,"  as  any  others :  he 
appeals  more  correctly  to  have  supposed  that  some  at  least 
of  the  **  inhabitants"    were  contradistinguished   from  the 

•  Vide  ante. 
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7"°^^'  "  burgesses,"  as  villains;  for  it  is  clear  that  only  the  free 
Pomfreu  inhabitants  were  burgesses,  and  villains  were  excluded. 

The  case  was  most  zealously  argued  in  favour  of  the  bur- 
gage tenure  right,  and  against  the  inhabitants:  but  the 
Right,  committee  negatived  the  former,  and  declared  the  right  to  be, 
as  in  the  resolution  in  1624,  in  the  ^*  inlmbitants  householders 
resiants:" — the  correspondence  of  which,  with  the  whole 
tenor  of  the  common  law,  we  have  already  pointed  out. 

Thus  Pomfret,  like  Windsor,  the  history  of  which  has  been 
before  given,  had  for  a  great  length  of  time  a  different  right 
of  election  existing  in  it,  and  confirmed  by  repeated  decisions 
in  the  House  of  Commons ;  but  yet,  after  the  most  patient 
investigation,  and  the  best  assistance  of  the  most  able  coun- 
sel, a  committee  under  the  new  judicature,  created  by  the 
Grenville  Act,  solemnly  decided  that  the  common  law  right 
prevailed  there,  and  that  the  inhabitants  were  entitled  to 
vote. 

JOURNALS. 

Jouroids  Besides  the  parliamentary  decisions  we  have  cited  from 
Glanville,  there  are  some  few  others  to  be  found  upon  the 
Journals,  which  it  may  be  necessary  to  mention.  However 
much  accurate  information  is  not  to  be  expected  in  this 
reign,  because  "  the  Journals  (being  for  the  most  part 
''  minutes  taken  by  the  clerk,  and  not  afterwards  transcribed) 
**  are  in  many  places  incorrect  and  almost  illegible,  and 
**  are  also  much  impaired  by  length  of  time  and  various 
**  accidents." 

Corpora.  In  the  course  of  this  inquiry,  the  gradual  introduction  of 
****"*•  corporations  has  been  marked,  as  well  as  their  general  adop- 
tion in  this  reign.  A  confirmation  of  it  is  found  in  the  King's 
1603.  speech  to  the  House  in  the  first  year  of  his  reign,*  in  which, 
for  the  first  time,  the  members  of  Parliament  are  described 
as  burgesses  of  the  towns  and  corporations — ^neither  term 
being  warranted,  either  by  the  history  of  our  constitution,  or 
by  the  writs  or  precepts,  all  of  which  are  confined  to  the  re- 
turns of  citizens  or  burgesses  for  cities  and  boroughs ;  and 

•  1  Jour.  146. 
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this  term,  '*  corporation/'  could  not  have  been  adopted  had  Jmp«1. 
it  not  been  for  the  recent  general  introduction  of  them. 

In  the  second  year  of  James  L,  upon  an  inquiry  into  the     1604. 
election  for  Cardigan,*  the  person  who  was  returned  is  de-  Resiant. 
scribed  as  resiant  within  the  town. 

And  in  the  18th  of  James  I.,  it  was  determined,  that  an     1620. 
election  of  a  knight  for  the  shire^t  '^^  resiant  at  the  day  of  the 
summons,  was  void  in  law,  and  as  if  there  had  been  no  choice. 
And  ^  Edward  Coke  said,  that  this  question  was  one  of 
the  greatest  consequence. 

SANDWICH. 

In  a  case  relative  to  the  election  for  Sandwich,  in  the  18th  1620. 
of  James  hf%  it  appears  that  the  borough  consisted  of  a  mayor, 
jurats,  and  commons,  and  that  by  an  order  by  Lord  Cobham, 
warden^  and  confirmed  by  the  lords  of  the  council,  the 
Mayor  and  jurats  only  were  to  make  the  election,  and  the 
commons  were  thereupon  debarred  from  giving  their  voices. 
The  committee  decided  that  the  election  of  the  person  who 
was  returned  by  the  mayor  and  jurats  only,  without  the  com- 
mtms,  was  held  to  be  void. 

The  right  therefore  of  the  select  body  was  in  this  case 
expressly  negatived. 

UNIVERSITY  OF  OXFORD,  &c. 

The  University  of  Oxford,^  in  the  beginning  of  this  reign,  ieo3. 
obtained  the  only  other  privilege  which  was  necessary  to 
establish  its  temporal  importance,  namely,  the  right  of  return- 
ing members  to  Parliament.  These  institutions  being  anci- 
ently altojp^ether  ecclesiastical,  the  proper  place  for  them  to 
have  been  represented  was  in  the  ^convocations,  and  their 
members  ought  to  have  been  ecclesiastics ;  but  convocations 
being  in  effect  annihilated,  it  was  an  apparent  hardship  on 
the  clergy  not  to  be  represented  at  all,  and  therefore  a  more 
liberal  interpretation  of  the  election  laws  led  to  the  admission 
of  the  votes  of  clergymen  at  county  and  borough  elections,  and 
abo  afforded   a  just  claim  for  allowing  representatives  in 

*  1  Jour.  170.         t  1  Jour.  515, 516.  t  1  Jour.  568.         §  1  Peck,  48. 
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Jamefl  I.  Parliament  to  this  learned  body.    There  appears ,  therefore 
University  no  doubt  that  the  object  proposed  was  justifiable  and  rea- 
^^^  '  sonable ;  and  it  has  been  properly  said  that  the  universitieSy 
by  reason  both  of  the  nature  and  progress  of  their  fpunda- 
tion,  had  the  strongest  claims  to  be  represented  in  Parlia- 
ment^  and  the  only  material  question  is,  whether  the  mode 
of  doing  it  was  strictly  legal.*    The  grant  was  not  confirmed 
by  Parliament,  but  was  a  mere  charter  of  the  crown.     The 
most  material  clause  in  it,  after  a  long  exordium  stating  the 
extent,  wealth,  and  antiquity  of  the  university,  directs  that  it 
shall  have  "  burgesses''  to  Parliament  of  themselves: — which  is 
somewhat  anomalous,  because,  as  the  university  was  not  a 
borough^  they  could  not  have,  according  to  the  words  of  this 
p  charter,  two  '^  burgesses''  to  Parliament.      But  it  is  obvious 

that  these  words  were  intended  to  assimilate  th£  university^ 
as  much  as  possible,  with  the  ancient  boroughs.  The  mem- 
bers, in  conformity  with  the  ancient  writs,  were  directed  to 
be /ram  themselves :  and  the  causes  of  their  being  returned  to 
Parliament  are  said  to  be,  that  they  might  inform  the  Par- 
liament of  the  state  of  their  university,  and  that  nothing 
might  be  enacted  against  them  without  their  knowledge. 
By  a  clause  in  the  charter,  the  sheriff  of  Oxford  is  directed, 
whenever  he  receives  a  writ  for  the  election  of  members  to 
Parliament,  to  send  his  precept  to  the  chancellors^  electors^ 
and  scholars  of  the  university  for  the  election  and  return  of 
two  burgesses. 
1625.  In  the  23rd  year  of  this  reign,  the  return  for  the  univer-* 
sity  was  declared  to  be  void ;  but  with  that  exception  their 
elections  have  not  been  in  dispute. 

This  power  the  university  has  ever  since  exercised  in  the 
most  constitutional  and  exemplary  manner,  in  one  respect 
effectually  putting  a  stop  to  those  low  arts  and  expedients 
which  are  too  frequently  adopted  in  elections,  by  prohibiting 
the  candidate  from  canvassing,  or  even  approaching  the  city 
— an  example  highly  worthy  of  imitation  throughout  the 
country,  and  probably  nothing  would  tend  more  to  the  purity 
and  propriety  of  elections,  if  such  a  course  were  generally 

*  1  Peck,  33. 
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adopted,  or  be  more  in  analogy  with  the  ancient  principles  Jwne*^* 
of  our  constitution.. 

A  similar  charter  was  also  granted  to  the  University  of^^^^^^ 
Cambridffef  which  has  in  like  manner,  ever  since,  retume^J 
two  members  to  Parliament 

These  charters  were,  in  the  14th  of  James  I.,  brought    16I6. 
before  the  Court  of  King's  Bench,  when  their  former  grants 
were  also  referred  to,*  and  likewise  the  confirmation  by  act. 
of  Pariiament,  in  the  13th  of  Queen  Elizabeth.    It  was  held 
that  the  Universities  might  proceed  as  they  had  before. 

A  bye^kttc  of  the  seventh  of  James  I.  is  mentioned  iu  the     1609. 
case  of  DodweU  v.  the  University  of  Oxford  ;'\  but  being 
subsequent  to  the   statute  ofriMl^QBBttaBl^  of  the   13th  of 
Bizabeth,  it  was  questioned  by  the  court,  whether  it  was 
warranted  by  it  or  not. 

Besides  the  privil^es  given  to  the  Universities,  James  L,     1606. 
10  the  third  year  of  his  reign,  gmnted  a  charter  to  the  city 
of  Oxford,  confirming   privileges  essentially  the  same   as 
those  granted  to  other  boroughs  at  this  period. 

* 

CAMBRIDGE. 

There  is  also  a  charter  of  the  same  date,  making  Cam- 
bridge a  free  horoughyX  and  the  men  of  it  free  burgesses* 
And  granting  that  the  mayor,  bailiffs,  and  burgesses  should 
be  a  body  corporate,  by  the  name  of  '^  the  mayor,  bailifis, 
"  and  burgesses  of  the  borough  of  Cambridge  ;'*  with  power 
for  the  mayor,  bailiffs,  and  burgesses,  of  whom  the  mayor 
was  to  be  one,  to  make  bye-laws,  so  that  they  were  not 
repugnant  to  the  laws,  statutes,  customs,  or  rights  of  the 
realm,  or  the  reasonable  and  laudable  prescriptions  and 
customs  used  in  the  same  borough. 

BEWDLEY. 

King  James  I.,  as  Queen  Mary  had  done  in  the  three 
iBstances  in  her  reign,§  of  Abingdon,  Banbwry,  and  Higham 
Ferrers,  granted  a  charter  to  Bewdley,  in  the  county  of 
Worcester,  that  it  should  return  one  member  to  Parliament. 

*  Bubtrode,  212.     .      t  2  Vent.  33.  t  1  Lutir.  402.  §  See  before. 
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James  I.  It  had  been  previously  incorporated  in  the  12th  year  of 
1472.  Edward  IV.,*  and  additional  privileges  were  granted  to  it 
1606.  in  the  22nd  of  Henry  VII.  In  the  first  year  of  Henry  VIII. 
1509.    there  is  another  charter,  confirming  the  former,  and  reciting 

them  by  inspeximus. 
1605.  It  was  in  the  third  year  of  this  reign  that  the  charter  of 
incorporation  was  granted  to  it,  reciting  that  it  had  for  some 
time  discontinued  sending  members  to  Parliament — a  fact 
somewhat  doubtful,  as  it  does  not  distinctly  appear  that  it 
had  ever  sent  members  before  to  Parliament.  It  is  certain 
that  it  was  not  included  as  a  borough  in  Domesday.f 

It  is  stated  by  an  author  who  has  written  on  this  sub- 
ject, that  the  charter  directed  "  the  burgesses ,  whether  in- 
habitants or  not,  to  be  the  electors.''  But  no  such  words 
are  to  be  found  in  the  charter  upon  the  Patent  Rolls.  It 
gives  a  power  to  the  bailiff  and  burgesses  to  elect  one  mem- 
ber, being  a  burgess  of  the  borough ;  and  the  bailiff  and 
burgesses  are  to  send  him  to  Parliament^:  at  their  own 
costs  and  chaises,  as  in  other  boroughs  and  corporate 
towns. 

The  constitution  of  Bewdley  has  been  since  in  some  degree 
altered,  by  charters  of  Charles  II.,  James  II.,  and  Queen 
Anne ;  but  in  nothing  which  materially  affects  the  subject  of 
our  inquiry ;  and  the  charter  generally  resembles  the  other 
charters  we  have  quoted  of  those  periods. 
1662.  Shortly  after  the  Restoration,  the  election  of  this  place 
came  before  a  committee  of  the  House  of  Commons,^  and  like 
Right,  the  decision  in  Banbury,  the  right  was  held  to  be  confined 
to  the  twelve  new  burgesses^  appointed  by  the  charter  of 
James  I. 

The  following  is  an  extract  from  the  Report : — 
Report.  Serjeant  Charlton  reported,  that  the  question  arose  upon 
the  words  of  the  charter  of  the  third  of  James  I.,|[  which 
mentions  the  former  charter,  and  incorporates  the  burgesses^ 
by  the  name  of  "  the  bailiffs  and  burgesses,''  which  burgesses 
first  to  be  chosen,  were  confined  to  the  number  of  twelve, 

*  Vide  ante,  p.  1002.  t  Vide  ante,  211.  t  Pat.  3  £liz. 

§  See  also  post.  ||  8  Journ.414. 
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and  they  were  empowered  to  choose  other  burgesses,  and  Janiesi. 
the  burgesses  were  to  elect  and  send  a  burgess  to  serve  in  Bewdiey. 
Parliament. 

The  question  beings  whether  the  old  burgesses^  before  the 
charter  of  the  third  of  King  James,  or  only  the  burgesses 
appointed  by  it,  had  voices ;  they  not  being  stvam  burgesses 
of  the  corporation. 

The  committee  were  of  opinion,  that  '^  the  new  burgesses 
^*  appointed  by  the  charter  only,  exclusive  of  all  others/'  had 
the  right ;  which  resolution  the  House  subsequently  affirmed. 

He  reader  will  perceive  how  contrary  this  resolution  is, 
to  that  of  the  committee  in  the  reign  of  James  I.,*  in  the 
CUppenAam  case,  when  it  was  decided  that  the  charter  of 
the  crown  could  not  affect  the  right  of  election : — and  most 
justly ;  because,  as  we  have  pointed  out  before,  although  the 
king  could  create  a  borough,  yet  it  would  be  unconstitu- 
tional for  him  to  direct  that  any  particular  portion  of  the 
persons  in  the  borough  should  vote ;  for  that  would  give 
the  king  the  power,  indirectly,  of  controlling  the  election  of 
members  to  Parliament. 

The  sounder  doctrine  is,  that  if  the  king  created  a  borough, 
ill  the  persons  who  would  be  entitled  by  the  common  law  to 
vote,  should  be  the  persons  to  exercise  that  right. 

The  only  mode  by  which  the  authority  of  the  case  in  Glan- 
ville  could  be  contended  to  be  inapplicable  to  this,  is,  that 
there  the  borough  had  before  returned  members  to  Parlia- 
ment; here  the  right  to  return  a  member  was  given  by  this 
charter.  Moreover  as  there  were  old  burgesses,  upon  the 
principles  we  have  mentioned  above,  the  right  ought  to  have 
been  exercised  by  them,  and  not  by  those  appointed  by  the 
crovm. 

In  the  31st  of  Charles  II.,  the  election  for  this  place  again     1^9. 
came  before  a  committee,  and  the  right  of  all  the  inhabitants 
foying  scot  and  lot  was  set  up  in  opposition  to  that  of  the 
tapital  burgesses. 

The  charter  of  James  I.  is  stated  to  have  been  referred  to, 
and  the  committee  decided,  that  ''  all  the  inhabitants  had 

*  See  Glanville. 
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James  I.  «  fi^^  ^  rightto  vote."  A  rescdution  in  one  sense,  perfectly 
Bewdiey.  justifiable;  Because,  as  we  have  frequently  had  occasion  to 
observe,  all  the  inhabitants  never  were  burgesses,  nor  had 
the  right  of  election, — ^because  villains,  infants,  ecclesiastics, 
and  the  other  classes  we  have  enumerated,  were  always 
excepted ;  and  none  were  burgesses  who  were  not  havse^ 
holders  paying  scot  and  lot,  and  had  been  sworn  and  en*- 
rolled. 

In  that  sense  therefore,  the  decision  was  correct.     Bat  if  it 
was  intended  to  confine  the  right  solely  to  the  twelve  capital 
burgesses,  as  the  subsequent  usage  would  seem  to  indicate, 
then  it  was  not  correct,  but  is  subject  to  the  same  observa^ 
tions  we  have  before  made  with  respect  to  Banbury.  ' 

1705.  The  right  was  agreed  as  above,  in  the  fourth  year   of 
Queen  Anne. 

1706.  A  petition  also,  in  the  seventh  year  of  that  Queen,  stated 
the  right  in  the  same  manner,  lind  complained  of  a  charter 
then  lately  granted,  which  had  displaced  the  former  bailiffs 
and  burgesses,  on  which  ground  they  had  refused  to  accept 
it;  and  the  committee  resolved  that  an  humble  address 
should  be  presented  to  her  majesty,  to  give  directions  to 
the  proper  officers,  that  the  several  papers  relative  to  that 
charter  might  be  laid  before  the  House. 

The  case  afterwards  proceeded  by  an  inquiry  into  the 
rights  of  two  persons  who  claimed  the  office  of  bailiff,  in- 
volving subtle  questions  of  corporation  law.  However  the 
sitting  member  was  confirmed  in  his  seat. 
1710.  In  the  ninth  of  Queen  Anne,  the  grant  of  the  new  charter 
was  again  disputed,  and  it  was  alleged  that  the  bui^esses 
had  not  accepted  it. 

The  papers  relative  to  the  charter  were  agam  called  for, 
as  well  as  the  records  of  the  quo  warranto;  and  it  was 
1708.  resolved  that  **  the  charter,  dated  the  20th  of  August,  1708," 
^Yoid*'  ^^^  seventh  of  Queen  Anne,)  attempted  to  be  imposed  on  the 
borough,  against  the  consent  of  the  ancient  -corporcUion,  was 
void,  illegal,  and  destructive  of  the  constitution  of  the  Parlia- 
ment ;  and  an  humble  address  was  directed  to  be  presented 
to  her  majesty,  that  the  proper  methods  might  be  taken  for 
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fepealtng  tknd  for  quieting"  the  bofougii  in  their  rights  and  J*"^  ^* 
privileges  ;  which  her  majesty  subsequently  directed  should 
be  done. 

TEWKESBURY. 

James  I.  also  granted  a  charter  to  Tetohesbury/^  in  the 
sevenlk  year  of  his  reign,  empowering  it  to  return  members 
to  Parliament. 

It  does  not  appear  to  have  been  before  represented^  though 
it  was  undoubtedly  a  borough  by  prescription ;  as  we  have 
seen  it  mentioned  in  Domesday .f 

^  Hie  earliest  charter  j:  to  it,  is  said  to  be  from  William  and 
Robert,  Earls  of  Gloucester  and  Hereford,  in  temp.  William 
Ruiiia  and  Henry  L,  and  it  grants — ^That  the  burgesses  should  Burgages. 
hdd  their  hwrgages  by  free  services,  viz. — those  holding  one 
boigage,  should  hold  it  by  service  of  \2d,  a  year,  to  be  paid  to 
the  earl,  and  suit  of  court,  at  his  three  weeks'  court :  and 
that  on  the  death  of  a  hurgessy  his  heir,  of  whatever  age, 
thoutd  hold  free  of  relief  or  heriot. 

Tliat  burgesses  having  burgages  of  their  own  purchase, 
should  sell,  mortgage,  or  exchange  at  their  own  will,  without 
any  redemption  to  be  made.  The  burgesses  to  whom  the' 
hergages  vner^  so  sold,  &c.  bringing  the  charter  before  the 
earls'  stewards  at  the  borough  court. 

Hiose  holding  half  a  buigage  to  have  the  same  privilegea 
as  those  holding  a  whole  one. 

That  they  might  make  their  testaments  o{  burgages,  of  thein 
own  purchase  at  their  own  vnll.§ 

That  DO  stranger  should  be  received  by  the  steward  within  strangers. 
the  liberty,  unless  it  was  testified  that  he  was  good  and  true. 

That  if  any  stranger  should  be  received,  he  should  find 
sureties  of  good  behaviour  to  the  earl  and  his  bailifis,  and  to  Sureties. 
the  commonalty  of  the  borough. 

That  the  burgesses  shoald  be  bailiffs  or  serje^ts,  when 
elected  at  the  will  of  the  earl  and  his  steward. 

*  2  Lutw.  1735.  t  See  before,  p.  206. 

X  Fram  Mr.  Liider*s  MS.  Kotet  lo.his  Reports  in  the  Inner  Temple  Library.— 
App.  25,  Note  to  p.  188.    See  set  forth  on  Oyer,  2  Lutw.  1332. 
^  See  LHt  sect.  167 ;  and  2  Bl.  Com.  84. 
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James  I.       That  they  should  have  common  of  pasture  according  to 

Tewkes-  their  burgages  as  hitherto  they  had  been  accustomed. 

"*^'        Assuming  that  this  charter  is  genuine,  the  admission  of 

strangers  is  in  perfect  accordance  with  the  common  law,  and 

the  practice  of  the  court  leet,  as  we  have  shown  it  to  be 

exercised  in  other  places. 

Even  if  the  charter  is  not  genuine,  it  is  at  least  proof  of 
what  the  usages  were  at  the  time  it  was  framed.     It  seems 
1341.     to  have  been  exemplified  in  the  15th  of  Edward  III. 

Queen  Elizabeth,  in  the  17th  year  of  her  reign,  also 
granted  a  charter  to  Tewkesbury,*  reciting  that  the  burgesses 
and  inhabitants  had  enjoyed  many  liberties,  as  well  by 
prescription,  as  by  letters  patent  of  King  Edward  III. ;  and  a 
charter  of  Gilbert  de  Clare,  sometime  £arl  of  Gloucester 
and  Hereford,  in  the  time  of  Edward  II.,  to  the  burgesses 
and  inhabitants;  which  letters  patent  had  been  frequently 
confirmed  by  the  queen's  progenitors. 

The  queen   further  recited, — that  the  town  was  in  two 
manors,  and  that  inconveniences  arose  therefrom ;  to  remedy 
which,  upon  the  supplication  of  the  burgesses  and  inhabi- 
tantSy  and  at  the  request  of  the  Earl  of  Leicester,  the  high 
steward  of  the  borough,  her  majesty  granted  that  the  .town 
of  Tewkesbury y  and   the   abbey   fee,  and   the  manor   and 
liberties  parcel  of  the  monastery,  should  be  a  free  borough 
Incoroo-  incorporated — and  that  they  should  enjoy  all  the  liberties 
which  the  bailiffs,  burgesses,  or  inhabitcmts  theretofore  had 
enjoyed. 
Members.      There  were  three  charters  of  James  I. — one  in  the  third, 
and  two  in  the  seventh  year  of  his  reign ;  in  the  last  of 
which,  the  clause  for  the  election  of  members  to  Parlia- 
ment gives  the.  power  of  electing  to  "  the  bailiffs,  burgesses 
and    commonalty;"  and,  in   the  manner  we  have  seen  in 
other  charters  of  the  same  date,  authority  to  elect  so  many 
Burgesses,  and  such  persons  inhabiting  and  commoranty  as  well  within 
the  borough  as  without,  to  be  burgesses,  as  they,  should 
think  fit  for  the  public  good. 
This  clause  might  appear  to  authorize  the  admission  of 

•  1  Peck,  147. 
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DOQ-resident  burgesses,  which  would  be  giving  it  a  con-  J**"^'  ^' 
Etroction  militating  against  the  whole  common  law,  and  the  Tewkes- 
system  of  municipal  government  which  we  have  explained.      Non-wi- 

On  the  other  hand,  it  is  capable  of  a  construe tion,  that  ^^°^' 
they  had  the  power  given  to  them  of  receiving  as  burgesses 
within  their  borough^  persons  who  had  before  resided  out  of 
it,*  as  well  as  those  who  had  dwelt  within  it, — which  is  a 
coQstniction  in  accordance  with  the  principles  of  our  law, 
and  the  history  of  boroughs. 

However,  it  appears,  that  at  the  time  of  the  Revolution, 
wnt-residents  were  allowed  in  the  borough. 

In  the  second  year  of  James  II.,  the  burgesses  made  a  1686. 
surrender  of  their  liberties  to  the  king,t  which  was  recorded  1688. 
in  the  Court  of  Chancery. 

This  place,  however,  was  one  of  the  boroughs  mentioned 
in  the  proclamation  of  James  II. — and  obtained  a  grant  of 
a  new  charter  in  the  eighth  year  of  William  III.  1696. 

It  appears  from  the  draft  of  the  new  charter,  as  settled  Charter. 
and  signed  by  Mr.  Attorney-general  Ward,  that  he  struck 
out  the  following  words  : — *^  By  which  same  surrender,  the 
**  aforesaid  charters  of  James  I.,  and  all  things  in  the  same 
^  contained,  are  become  void  and  determined :" — apparently 
thinking  that  the  former  charters  were  not  defeated  by  that 
surrender. 

The  retvTTU  for  the  borough,  from  the  period  of  its  first  Returns. 
sending  members  to  Parliament,  were  generally  by  the  bur- 
geues  only,  and  in  one  instance  by  the  burgesses  and  com- 
monalty. But  the  return  to  the  Prince  of  Orange's  letter 
was  made  by  40  persons,  described  as  '^  burgesses  and 
**  freemen — ^being  such  persons  as,  according  to  the  ancient 
^  laws  and  customs,  of  right  ought  to  choose  members  to 
"  Parliament." 

After  which  time,  there  was  also  a  return  by  the  burgesses, 
freemen  and  commonalty. 

In  the  books  of  the  corporation,  there  was  an  entry  in  the 
27th  of  Elizabeth,  of  a  person  being  ^^  discommoned^*  out  of     1584. 
the  freedom  of  the  town. 

♦  See  pwt.,  the  Tp«wich  rase.  t  2  f-utw.  1335. 
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James  I.       Upon  an  inquiry  into  the  merits  of  an  election  from  this 
Tewkes-  place,  in  the  37th  of  George  IIL,  under  the  Grenville  Act, 

bury.  .  . 

^^^^  the  petitioners  delivered  a  statement,  declaring  the  right  to 
be  '^  in  the  bailiff,  burgesses,  and  commonalty — ^meaning 
"  by  the  word  '  burgesses,'  such  persons  as  were  entitled 
*'  to  their  freedom  by  servitude  or  copy ;  and  by  the  word 
"  *  commonalty,'  the  inhabitants  householders "  —  intro- 
ducing a  strange  distinction  between  the  burgesses  and 
commonalty. 

On  the  other  hand,  the  sitting  members  stated,  thaL  the 
right  was  '^  in  the  freemen,  and  in  any  person  seised  of  an 
**  estate  in  freehold,  in  an  entire  dwelling  house,  situate 
''  within  the  borough:" — ^a  strange  division  of  the  burgesses 
into  two  classes — inconsistent  according  to  the  modem  no- 
tions— one  meaning,  as  it  would  appear,  the  freemen  of  the 
corporation — the  other  descriptive  of  a  species  of  bui^age 
BigHt.    tenure  right. 

The  committee  resolved,  that  the  right  was  "  in  the  freemen 
*^  at  large,  and  in  all  persons  seised  of  an  estate  in  freehold,  in 
''  an  entire  dwelling  house  within  the  ancient  limits  of  the 
"  borough." 
Burgess.  In  the  course  of  the  inquiry,  this  still  more  anomalous  de- 
scription of  a  burgess  was  given  in  the  parol  evidence ;  that 
"  it  was  understood,  in  Tewkesbury,  that  *  burgesses '  meant 
^*  freeholders  of  an  entire  freehold  house — that  the  free- 
"  holders  were  not  considered  as  part  of  the  corporation,  but 
Freemen.  "  that  they  had  a  right  of  common  in  respect  of  their  freehold 
*'  house ; — ^that  the  freemen  were  exempt  from  tolls  to  which 
"  the  freeholders  and  inhabitants  who  were  not  freemen 
"  were  liable — and  that  the  inhabitants  did  not  enjoy  any 
"  corporate  right  whatsoever." 

Thus  the  burgesses  having  been,  by  successive  kings 
from  the  reign  of  Edward  VI.  incorporated,  and  Jam^s  I. 
having  given  them  the  power  of  election,  that  right  was,  ac- 
cording to  the  evidence,  to  be  exercised  hy  freeholders,  who 
Inhabitants  wcrc  uot  members  of  the  corporation — and  the  inhabitants 
who  were  expressly  mentioned  in  the  charter  of  Queen  Eliza- 
beth — were  not  to  enjoy  the  privileges  of  the  corporation; 
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buiihe  ^^  freemen  *'  were  to  do  so,  who  were  not  mentioned  Jam«8l. 

in  any  of  the  charters.  Tewkes. 

In  such  intricacies  will  these  questions  naturally  be  in- 
volved, when  the  simple  principles  of  our  constitution  are 
once  forsaken ;  and  in  this  instance,  a  great  portion  of  these 
anomalous  doctrines  are  to  be  attributed  to  the  too  hasty 
adoption  of  loose  evidence  of  "  usage,*  which  alone  could  Usage. 
have  produced  the  strange  decision  we  have  stated  above. 

TIVERTON. 

Therion  was  another  borough  which  James  I.  empowered     1615. 
to  send  members  to   Parliament,  in  the  13th  year  of  his 
reign. 

It  is  not  mentioned  as  a  borough  in  Domesday,  nor  is 
there  any  trace  of  it  as  such  until  the  charter  of  James  I.,  in 
which  it  is  recited  that  it  had  been  lately  burnt. 

There  are  likewise  no  traces  of  any  parliamentary  inquiry 
as  to  the  class  of  persons  who  were  the  burgesses  of  this 
place,  but  the  right  of  election  was  exercised  by  the  select    ^p^ 
body  of  the  corporation. 

Tiverton  has,  however,  been  before  the  Court  of  King's 
Bench,  with  reference  to  its  municipal  rights. 

In  the  11th  of  George  I.,  the  mayor  of  the  borough  having     1723. 
absented  himself  on  the  charter  day  from  the  election  of  his 
successor,  no  new  mayor  could  be  chosen.    And  there  being 
no  power  for  the  mayor  to  hold  over,  the  corporation  became 
dissolved* 

The  following  year,  an  application  was  made  to  the  crown 
for  a  new  charter j  which  was  referred  to  the  attorney  and  (jj^aner 
solicitor-general,  who  inquired  into  all  the  facts  connected 
with  the  case,  and  a  charter  was  granted  in  the  11th  year,  1724. 
reciting,  that  it  was  a  very  ancient  and  populous  town  ;  and 
in  the  woollen  manufacture  not  inferior  to  any  town  within 
the  western  parts  of  England,  whereby  many  poor  and  indi- 
gent persons,  inliabiting  in  those  parts,  supported  and  main- 
tained themselves,  &c.  And  that  the  inhabitants  of  the  town 
had  done  divers  good  services  to  the  king  and  his  predeces- 
sore.    That  the  inhabitants  had,  in  the  13th  year  of  James  I.,  inhabitants 

5i2 
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James  I.  |j^n  incorporated  by  the  name  of  "  the  mayor  and  burgesses 
Tiverton,  of  the  town  and  parish  of  Tiverton,  in  the  county  of  Devon." 

That  they  petitioned  '^  that  the  king  would  by  his  letters 
**  patent,  restore,  constitute,  confirm,  and  of  new  create  the 
*^  inhabitants  of  the  town  and  parish  into  one  body  corporate 
*^  and  politic ;  and  grant  and  restore  to  the  inhabitants  of 
**  the  town  and  parish,  all  the  powers,  &c.  which  were  granted 
"  by  King  James  I.,  together  with  such  other  liberties  as 
'*  should  seem  most  expedient." 

The  king  accordingly  granted  that  Tiverton  should  for 
ever  be  a  free  town,  and  the  inhabitants  and  their  successors 
one  body  corporate — and  by  the  name  of  "  the  mayor  and 
burgesses,"  have  perpetual  succession,  &c. 

That  there  should  for  ever  be  within  the  town  one  of  the 
most  discreet  and  honest  who  should  be  called  the  mayor — 
twelve  of  the  most  discreet  and  honest  inhabitants  who 
should  be  named  capital  burgesses — twelve  other  of  the  dis- 
creetest  and  honestest  inhabitants  who  should  be  named  as- 
sistants of  the  town ;  and  that  the  bursresses  and  assistants 

Common  ° 

conncil.  should  be  the  common  council :  to  whom  powers  are  given 
to  make  ordinances. 

The  mayor,  eight  capital  burgesses,  and  eleven  assistants, 
all  described  as  inhabitants^  are  then  named  and  appointed 
to  their  respective  offices. 

It  is  then  provided,  that  previous  to  the  first  of  February 
next  ensuing,  the  mayor,  capital  burgesses,  and  assistants, 
should  assemble,  and  elect  four  persons  of  the  assistants  to 
borgttses.  be  capital  burgesses ;  and  that  they  should  supply  the  vacan- 
cies of  the  assistants,  to  the  number  of  12,  from  the  inha- 
bitants of  the  town. 

That  when  a  capital  burgess  died,  removed,  or  departed 
from  his  office,  the  common  council  should  supply  the  va- 
cancy from  the  assistants. 

That  when  any  assistant  died,  removed,  or  departed  from 
his  office,  the  common  council  should  supply  the  vacancy 
Inhabitants  froui  the  most  discrcct  and  honest  inhabitants  of  the  town. 

A  recorder,  deputy  recorder,  and  clerk  of  the  peace  are 
then  granted,  &c. 
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The  mayor  for  the  time  being,  and  for  one  year  after  he  J*"^  ^' 
should  depart  from  office,  and  the  recorder,  were  to  be  jus-  Tiverton. 
tices  of  the  peace,  &c.    And  no  justice  of  the  peace,  within 
the  county,  should  in  anywise  intromit  within  the  town, 
excepting  in  things  touching  the  king's  revenue. 

A  sessions,  with  powers  as  justices  of  the  peace — a  gaol — 
a  court  of  record,  of  pleas  not  exceeding  300/.,  are  also 
granted.  And  all  charters,  liberties,  &c.,  previously  enjoyed, 
are  restored  and  confirmed. 

We  hare  before  seen,  that  in  the  charter  of  James  I.  to 
liverton,  there  was  a  clause  giving  the  right  of  returning 
members  to  Parliament,  as  was  supposed,  to  the  select  body 
of  the  corporation.  But,  when  the  last  charter  was  granted 
by  €reorge  I.,  in  other  respects  resembling  that  of  James  I., 
that  clause  was  excluded.  And  as  the  select  body  had 
claimed  that  right  solely  under  that  charter,  the  acceptance 
of  the  new  grant  being  a  surrender  of  the  former,  would 
seem  to  put  an  end  to  their  right.  Nevertheless  they  con- 
tinaed  to  exercise  it  till  the  passing  of  the  Reform  Act. 

ST.  EDMUND'S  BURY. 

St,  JEdmuTuTs  Bvry  is  another  borough  which  was  called     1606. 
upon  in  the  fourth  year  of  James  I.,  to  return  members  to 
Parliament.     It  is  not  mentioned  as  a  borough  in  Domesday, 
nor  is  there  any  reason  for  thinking  that  it  was  a  borough  by 
prescription. 

Hie  being  ecclesiastical  property  probably  explains  why 
both  this  place  and  Evesham,  were  not  made  boroughs  at 
an  earlier  period. 

We  have  already  seen,  in  the  reign  of  Edward  IV.,*  that 
it  was  not  a  corporation  by  prescription. 

There  seems  to  be  some  doubt  whether  it  ever  before  re- 
turned members  to  Parliament.  Prynne  alleges  that  it  did 
in  the  30th  of  Edward  I.,  but  it  is  questionable.  1300. 

The  inquiries  into  the  parliamentary  right  of  election  have 
not  been  numerous. 

*  See  before,  1003. 
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James  1.  I0  ^^e  first  of  Geofge  I.  the  sitting  members  were  elected 
St.  Ed-  by  the  select  number  of  the  supposed  corporation :  the  peti- 
Bury.       tioners  by  the  "  populace/' 

1714.  Pqj.  ^jjg  petitioners  it  was  untruly  alleged,  that  St.  Ed- 

mund's Bury  was  a  borough  and  corporation  by  prescription, 
and  that  the  right  of  election  was  in  the  alderman  and  bur- 
gesses resident  in  the  borough  paying  scot  and  lot.  This 
was  denied  by  the  sitting  member,  who  contended  that  the 
right  was  in  the  alderman,  12  capital  burgesses,  and  24 
burgesses  of  the  common  council,  to  whom  the  privilege  was 
1614.  originally  granted  by  the  charter  of  the  12th  of  James  I., 
before  which  time  it  was  alleged  that  the  borough  had  never 
sent  members  to  Parliament. 

For  the  petitioners,  evidence  was  given  of  a  writ  of  the  first 
1377.  of  Richard  II.,  directed  to  the  alderman,  commanding  him 
to  make  a  levy  upon  the  inhabitants  for  repairing  the  guild- 
hall. 
1901.  In  the  30th  of  Edward  I.,  the  sheriff  returned  that  the 
steward  of  the  liberty  of  St.  Edmund's  had  sent  him  no 
answer.  Reliance  was  had  before  the  committee  upon  pro- 
ceedings against  the  "  men"  of  the  town,  in  which  the  "  suc- 
cessors" were  mentioned,  which  was  alleged  to  be  evidence 
of  their  being  a  "  community"  and  a  "  corporation,"  and 
that  they  had  a  prescriptive  right  to  send  members  to  Par- 
liament : — which  was,  for  the  reasons  we  have  given  before, 
untrue. 

Reliance  was  placed  upon  the  head  of  the  town  being 
Alderman,  stylcd  *'  olderman :"  and  it  was  said,*  that  every  town  in 
England  whose  head  or  chief  officer  was  so  named  was 
founded  by  the  Saxons^ 
1660.  And  they  insisted  upon  the  determination  in  the  12th  of 
Charles  II.,  as  showing  that  the  members  chosen  by  the 
select  body  were  allowed  to  sit.  Those  being  returned  by 
the  inhabitantSy  being  taken  off  the  file. 

It  appeared  in  evidence,  that  there  was  a  cowrt  leet  within 
the  borough,  and  the  antiquity  of  the  town  was  maintained. 
The  committee  resolved,  the  right  was  '^  in  the  alderman, 

*  Sec  before,  pp.  16  to  20,  53,  194,  296. 
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*  12  capital  burgesseB,   and  24  burgesses  of  the  common  J*™"  i- 
•*  council." 

ILCHESTER. 

The  shire  town  of  Ilchester  was  also  another  place  called 
npon  to  return  members  to  Parliament  in  the  19th  year  of    1621. 
James  I. 

The  borough  and  its  burgesses  are  mentioned  in  Domes- 
day* 

It  is  also  said,  that  there  was  a  charter  to  this  place  f  in 
the  reign  of  Henry  IL,  found  by  an  inquisition  in  the  reign 
of  King  John. 

It  returned  members  to  Parliament  from  the  26th  of  Ed-  Retaru. 
ward  I.  to  the  34th  of  Edward  III.,  after  which  it  only  re- 
tained in  the  reign  of  Edward  IV.,  and  then  intermitted  till 
the  period  we  have  mentioned  above.  > 

Henry  Y.  is  stated  to  have  granted  it  a  charter^  and  there 
are  old  inquisitions,  which  speak  of  the  halls  of  the  town. 

Queen  Mary  also  granted  a  charter  in  the  third  and  fourth 
years  of  her  reign,  incorporating  the  borough,  but  not  men- 
tioning the  return  of  members  to  Parliament. 

And  in  the  25th  year  of  Queen  Elizabeth,  there  is  a  rental 
enrolled  in  the  Exchequer,  which  shows  the  number  of 
houses  existing  at  that  time. 

There  has  ever  been  a  court  leet  held  in  the  borough.;}: 

In  the  second  year  of  William  III.,  the  election  of  this     1689. 
place  came  before  a  committee  of  the  House  of  Commons, 
when  the  petitioners  contended  that  the  right  of  election 
was  in  the  inhabitants  paying  scot  and  lot,  called  potwaUers.     Potwallers 

Evidence  was  adduced  that  some  were  boarders,  and  not 
possessed  of  any  house  so  as  to  be  called  potwallers. 

In  this  instance,  therefore,  contrary  to  those  of  Taunton, 
Honiton,  and  Tregony,  the  potwcUlers  appear  to  hate  been 
considered  as  householders. 

In  1702,  the  right  of  election  was  agreed  to  be  in  the     1702. 
bailiff,  capital  burgesses,  and  inhabitants. 

*  See  before,  p.  163.  ^  2  B.  and  C.  164. 

t  See  before,  p.  411. 
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James  I.  Iq  inquiries  in  the  15th  and  25th  of  George  III.,  it 
iicbester.  appears  to  have  been  agreed,  upon  both  sides,  to  have  been 
the  usage  of  the  borou^  that  the  inhabUants  should  be  house-- 
holders,*  having  a  legal  settlement  :t  so  that  in  truth  the  bur- 
gesses of  Uchester  were  considered  to  be,  in  substance,  that 
class  of  persons  which  the  common  law  required. 

It  should  be  observed,  that  in  some  of  these  places  which 
were  called  to  return  members  to  Parliament  by  James  I., 
particularly  Tewkesbury  and  Uchester,  they  had  not  only 
been  previously  boroughs,  but  also  incorporated  long  before 
they  were  called  upon  to  send  representatives  to  Parliament. 
So  that,  as  we  have  seen,  places  not  incorporated  returned 
members  to  Parliament,  here  there  are  instances  of  places 
incorporated  not  returning.  It  may,  therefore,  certainly  be 
concluded  that  the  right  of  parliamentary  election  is  not  a 
corporate  right. 
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The  ancient  town  of  Evesham  was  also  called  upon  to 
return  members  to  Parliament  in  the  first  year  of  James  I. 
at  which  time,  and  in  the  third  year  of  that  reign,  it  received 
charters  of  incorporation. 

We  have  already  seen,  that  this  place  was  ecclesiastical 
property ,j:  and  was  not  mentioned  in  Domesday  as  a  borough, 
But  its  burgages  occur  as  early  as  the  reign  of  Edward  I.  ;§ 
and  it  is  said  to  have  returned  members  to  Parliament  in 
the  23rd  year  of  that  reign. 

It  also  received  charters  in  the  reigns  of  Edward  III.  and 
Henry  IV  ;||  and  the  court-leet  we  have  seen  mentioned  as 
early  as  the  reign  of  Edward  IV.,  and  again  in  the  reign  of 
Queen  Elizabeth.^ 

It  is  said,  in  the  printed  report  of  the  Evesham  election 
case,  that  the  first  return  for  this  place  now  to  be  found,  is 
of  the  2nd  of  March,  in  the  first  year  of  James  I.,  the  same 
day  on  which  the  charter  is  dated.    The  Parliament,  how- 


1604. 


*  3  Doug.  153. 

t  1  Lad.  464. 

X  See  before,  p.  211. 
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I)  See  before,  p.  526. 
If  Sec  before,  p.  1004. 
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c»er,  did  not  sit  till  the  19th  of  March ;  but  it  will  be  seen  J*'"^'  ^' 
by  reference  to  the  return,  that  in  point  of  fact  it  was  made  Evesham. 
on  the  15tli  of  April. 

At  the  time  of  the  hearing  of  the  petition,  before  the  elec- 
tion committee  in  1808,  the  strictest  search  was  made  to 
^scoYCTy  if  possible,  an  earlier  return  for  this  place,  but 
none  was  found.     Mr.  Willis  speaks  of  one  as  early  as  the 
reign  of  Edward  I.:  but  as  most  of  the  returns  are  extant  in 
tbat  reign  of  those  places  which  then  sent  members,  it  seems 
improbable  that  Evesham  should  have  done  so  at  that  time.^ 
A  more  minute  investigation  of  the  charters  of  James  I.  is 
not  here  necessary.    We  therefore  now  close  the  history  of 
this  reign  relative  to  England. 

IRELAND. 

As  Queen  Elizabeth  had  made  considerable  advances  to- 
wards the  actual  subjugation  of  Ireland — so,  to  the  phiise  of 
James  I.,  it  should  be  recorded — that  he  essayed  the  nobler 
work  of  civilizing  its  inhabitants,  and  obtaining  a  real  influ- 
ence over  it  by  the  effect  of  good  laws,  well  administered-— 
and  the  introduction  of  habits  of  industry  and  good  order. 
This  purpose,  it  is  said,  he  pursued  by  a  steady,  regular, 
and  well-concerted  plan ;  and  Sir  John  Davis  affirms,  that 
he  made  greater  advances  towards  the  reformation  of  that 
kingdom,  than  had  been  effected  by  all  his  predecessors, 
from  the  earliest  period  of  its  original  conquest. 

For  this  purpose  the  Brehon  laws  were  abolished,  as  well 
as  the  customs  of  gavelkind  and  tanistry,  by  judgment  in 
the  King's  Bench:  and  the  Irish  estates,  were  made  de- 
scendible according  to  the  course  of  the  common  law. 
After  thus  clearing  the  ground  for  the  introduction  of  the 
English  customs  and  manners,  the  king  used  his  best  efforts 
to  effect  the  substitution,  by  placing  the  country  under  a 
regular  administration  both  civil  and  military — and  declaring 
all  the  inhabitants  to  be  free  citizens,  and  under  his  pro- 
tection. 

A  general  indemnity  was  granted— circuits  established — 
justice   administered — crimes    punished — and,    above    all, 
hi/^.^UctA.  iff(^U^C>k^  /^tA^f^^  /^^//.  ^Vsw.^****.,^^ ^U.^     ^^f  ^VT.^^ 
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James  I.    means  Were  taken  to  compel  the  people,  according  to  the 
ancient  English  law,  to  have  fixed  habitations :  and  penaa- 

Residence  nent  residence  was  secured  in  the  toums.* 

But  few  human  endeavours  are  without  some  mixture  of 
evil.  King  James,  finding  that  his  plans  of  improvement  did 
not  have  their  effect  so  extensively  as  he  desired — and  that 
he  was  not  supported  by  the  Irish  Parliament,  was  com* 
pelled  to  resort  to  means  for  the  management  of  that  turbu- 
lent body  which  were  far  from  justifiable,  and  too  much 
resembled  the  course  which  Queen  Elizabeth  had  taken  for 
the  same  purpose  in  England. 
Under-       The  Enelish  "  Undertakers  "  were  confirmed  in  their  pos- 

taken.  .  ^  ,     ^ 

sessions — a  measure  in  itself  strong  enough,  but  it  was 
followed  by  others  of  a  still  more  decisive  nature.  London 
embarked  in  the  undertaking — the  king  saying,  that  "  when 
'^  his  enemies  should  hear  that  London  had  a  footing  therein^ 
"  they  would  be  terrified  from  looking  into  Ireland,  the 
^-  back-door  to  England  and  Scotland." 

But  even  these  circumstances  were  not  sufficient  to  effect 
the  purpose  of  the  king ;  and  he  was  compelled  to  displace 
from  the  ancient  boroughs  many  who  were  opposed  to  his 
wishes — and,  as  a  still  stronger  measure,  to  create  naany 
New      new  borouglis  and  corporations^  with  the  hope  of  increasing 
his  influence.     As  a  similar  course  met  with  opposition  in^ 
England,  so  did  this  in  Ireland ; — and  we  find  as  early  as 
1612.     in  the  10th  year  of  this  reign,  a  letter  sent  to  his  majesty  from 
six  of  the  lords  of  the  Pale,  stating — that  ''  his  majesty's 
'^  subjects  in  Ireland,  in  general,  did  very  much  distaste  and 
*^  exclaim  against  the  deposing  of  so  many  magistrates  in 
'^  the  cities  and  boroughs  of  the  kingdom."     And  they  hum- 
bly prayed  his  majesty,  that ''  he  would  be  graciously  pleased 
'^  not  to  give  way  to  courses,  in  the  general  opinion  of  his 
''  subjects,  so  hard  and  exorbitant,  as  to  erect  towns  and 
Corpora*  "  corporations  of  places  consisting  of  some  few  and  beggarly 
'^  cottages ;  but  that  his  highness  would  give  directions  that 
''  there  should  be  no  more  erected  till  timely  traffick  and  com- 
'^  merce  made  places  in  the  remote  and  unsettled  country 

•  Kcnnet. 
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■  fit  to  be  incorporated; — and  that  his  majesty  would  benignly  Janxw  ^» 

**  conteot  bimself  with  the  service  of  understanding  men,  to 

^  come  as  knights  of  the  shire  out  of  the  chief  counties  to 

**  ihe  Parliament.     And  to  remove  the  fears  and  discontents, 

^  that  the  king  would  be  graciously  pleased  to  order,  that 

^  the  proceedings  of  that   Parliament  might  be  with  the 

*'  same  moderation  and  indifference  as  the  king's  predeces- 

**  sois  had  used  theretofore.'' 

This  address  the  king  pronounced  "  rash  and  insolent."* 
And  the  new  boroughs  were  increased  to  the  number  of  40,f 
of  which,  however,  some  were  not  incorporated  until  the 
writs  for  summoning  Parliament  had  already  issued. 

Urgent,  no  doubt,  were  the  reasons  which  tempted  King 
James  to  this  extravagant  line  of  conduct — ^and  perhaps  the 
plea  of  "  necessity"  might  be  urged  to  justify  the  use  of 
these  means,  when  the  king  was  opposed  by  the  violence  of 
iel%ious  animosity ; — ^but  still  the  truth  of  history  requires 
that  they  should  be  characterised  as  unconstitutumal ;  and 
what  is  more  material  to  the  subject  of  our  inquiry — what- 
ever their  cause  or  occasion  might  have  been — the  facts  are 
necessary  to  be  here  recorded,  as  some  of  the  circumstances 
which  favoured  the  usurpations  and  innovations  were  com- 
menced by  Elizabeth — continued  by  James — and  from  him 
handed  down  even  to  our  own  times.  A  plausible  pretext  was 
suggested  for  these  measures,  in  a  letter  from  Sir  Christopher 
Plunket  to  his  son,  by  asserting  their  object  to  be,  that  '^  as  I612. 
the  kingdom  was  wholly  reduced  to  a  shire  ground,  all  the 
inhabitanU  of  the  kingdom — Irish  of  birth — English  of 
**  blood — and  even  British  colonists,  and  the  old  Irish  na- 
^  tives,  were  all  to  meet  together  to  make  laws  for  the  com- 
^  mon  good  of  themselves  and  their  posterity."     It  was 


*  The  example  of  the  king  was  foUowed  by  the  lord  deputy ;  for  Lord 
HooBtjoy,  having  occasion  to  visit  Waterford,  the  citizens  offered  to  receive  him 
within  the  walls,  but  refused  his  army  admittance,  in  consequence  of  the 
pnvilegei  contained  in  the  charter  which  they  had  received  from  King  John.  His 
kMdship  observed,  "  That  with  King  James'  sword  he  would  ruin  their  city,  and 
strew  it  with  salt."— Smith's  Hist,  of  Waterford,  p.  144. 

t  It^is  said  that  King  James,  in  the  Parliament  of  1613,  acquired  80  additional 
vnies  by  tjie  boroughs  lie  created,  and  the  charters  which  he  granted. 
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^""^^  ^'  said,  that  Queen  Elizabeth  had  made  many  counties :  and 
it  was  triumphantly  asked, — **  Why  should  all  your  old 
'^  shires  have  cities  and  boroughs  in  them,  and  these  nei^ 
''  counties  be  without  them  ?  Or,  should  Queen  Elizabeth  be 
**  able  to  make  a  county,  and  not  King  James  a  borough  V 

However,  notwithstanding  all  these  golden  prospects  and 
plausible  reasonings,  it  seems  that  after  these  new  creations, 
every  art — and  promise — threat — and  alarm — were  employed 
to  gain  them  who  could  be  of  service  in  the  elections.  These 
attempts  produced  scenes  of  riot  and  conflict  between  the 
contending  parties — the  necessary  consequence  of  such  pro- 
ceedings, whether  adopted  for  a  good  or  a  bad  purpose. 

The  course  of  the  elections  produced  violence  in  the  deli- 
berations of  the  Commons,  and  even  without  the  doors  of 
Parliament.  A  disgraceful  struggle  occurred  in  the  House 
for  the  possession  of  the  chair,  and  remonstrances  were  made, 
calling  for  the  grants  and  charters  of  the  new  corporations, 
and  that  their  returns  should  be  investigated. 

thepile!  ^  petition  was  presented  by  some  of  the  lords  of  the  Pale, 
to  the  privy  council,  in  which  they  say,* — "  In  declaration 
''  of  the  naked  truth,  your  lordships  shall  understand,  that 
'*  we,  the  knights,  citizens,  and  burgesses  of  the  counties, 
''  cities,  and  ancient  boroughs  of  this  realm,  coming  ac- 
''  cording  to  our  bounden  duties  into  the  Parliament  House, 
''  we  find  there  fourteen  counsellors  of  state,  three  of  the 
*^  judges  having  before  received  writs  to  appear  in  the  higher 
'^  House,  all  his  majesty's  counsel  at  law,  and  the  rest  of 
'^  the  number  for  the  most  part  consisting  of  attomies,  clerks 
**  in  courts,  of  the  lord  deputy's  retinue,  and  others  his 
''  household  servants,  with  some  lately  come  out  of  £n- 
'^  gland,  having  no  abiding  here ;  and  all  these,  save  very 

New  cor-  "  few,  were  returned  from  the  new  corporations  erected,  to 

poratioDS. 

'^  the  nmuber  of  forty  or  thereabouts,  not  only  in  places  of 
''  the  new  plantation,  but  also  in  other  provinces,  where 
**  there  be  corporations  of  antiquity ;  few  or  none  of  them 
'*  having  ever  been  resident,  and  most  of  them  having  never 
''  seen  these  places ;  the  rest,  who  possessed  the  room  of 

•  DcBid.  Cur.  llib.  pp.202,  203. 
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•  knights  of  shires,  save  four  or  six,  came  in  by  practice  ■^*"^^' 

"and  dishonest  devices,  wbereunto  themselves  were  not 

"strangers;  and  some  there  were  from  ancient  boroughs, 

*^  who  intruded  themselves  into  their  places  by  as  undue  and 

^  imlawfal  means ;  as  the  knights  and  burgesses  duly  elected, 

**  were  ready  at  the  Parliament  door  to  prove  and  avouch ;  for 

"  redress  whereof,  we  of  the  ancient  shires,  cities,  and  towns, 

^  to  whom  no  exceptions  could  be  taken,  are  desirous  to 

*^  take  the  usual  and  accustomed  course.    What  outrageous 

^  violence  ensued  by  the  fury  of  some  there,  we  humbly  leave 

**  to  your  lordships  to  be  informed  by  our  declarations,  where- 

^  onto  a  schedule,  by  direction  of  my  lord  deputy,  subscribed 

**  with  our  hands,  is  annexed.    And  forasmuch,  right  honour- 

"  able,  the  strangeness  is  such  as  we  cannot  think  his  majesty 

^  and  your  lordships  will  hardly  be  induced  to  believe,  they 

*^  being  in  the  likelihood  of  impossibility." 

There  vras  also  another  petition  from  some  of  the  temporal 

lords,  the  knights,  citizens,  and  burgesses  of  some  of  the 

counties^  cities,  and  ancient  boroughs,*  which  stated, — '^  that 

'^  they  were  faithful  and  obedient  subjects.    The  greatest 

"  number  of  the  temporal  lords,  together  with  the  knights, 

**  citizens,  and  burgesses  of  the  counties,  cities,  and  ancient 

^  boroughs  underwritten,  assembled  to  the  Parliament,  do  in 

^  most  humble  and  submissive  manner,  by  our  agents  above 

''  named,  offer  to  your  highness's  most  deep  consideration  this 

**  annexed  schedule,  containing  some  particulars  of  miscar-^- 

^  riages  and  abuses  in  the  election  of  knights,  citizens  and 

^  burgesses  of  several  cities,  counties,  and  boroughs,  and 

**  the  corrupt  and  false  returns  of  divers  sheriffs  and  officers 

*^  to  the  Parliament,  whereof  we  formerly  complained   in 

^  general  terms,   according   as  the  same  hath  been  com- 

^  plained  upon,  and  delivered  unto  us  from  the  inhabitants 

*'  of  those  places.     By  which  indirect  proceedings  (it  being  \ 

*^  a  matter  very  dangerous^  that  the  sheriffs  shauldy  at  their  \ 

^  pleasure^  make  the  loioer  House  of  Parliament  to  consist  of  \ 

^  what  persons  they  pleased  to  return  Jyf  and  by  means  of  other  , 

*  Desid.  Cur.  Hib.  pp.212, 213. 
f  Vid.post.,  temp.  Witl.  III.~Brady*s  History  of  Boroughs. 
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James  1.  "  strange  and  unwarranted  courses^  now  also  held  in  the 
*'  Parliament^  which  your  suppliants  are  ready  to  lay  open 
'*  upon  the  further  hearing  of  this  cause." 

And  they  further  state^  that  '^  by  the  statutes^  the  knights 
^'  ought  to  be  of  the  nativity  of  the  country,  which  have  been 
"  infringed,  as  stated  in  the  petitions  of  the  inhabitants  of 
'^  several  of  the  counties,  complaining  that  the  persons  who 
"  had  been  returned  had  tio  residence  there." 

And  in  another  statement  of  the  miscarriages,  errors,  and 
abuses  in  Parliament,  complaint  was  made  to  the  king,  **  that 
"  Ireland  was  divided  with  thirty-two  shires,  seven  cities, 
"  and  very  many  ancient  boroughs,  of  which  ancient  bo- 
"  roughs  there  were  not  warned  to  this  Parliament,*  through- 
"  out  the  whole  kingdom,  above  the  number  of  thirty  or 
'^  thereabouts,  which,  as  it  appeareth,  was  done  of  purpose, 
"  and  not  of  negligence,  in  that  divers  of  the  sheriffs  of 
"  Meath  and  Kildare,  being  desired  to  send  precepts  to 
'^  divers  ancient  boroughs  in  their  counties,  refused  so  to 
"  do,  alleging  they  had  special  directions  to  do  the  con- 
"  trary.  Some  sheriffs,  likewise — as  namely,  the  sheriffs  of 
"  the  county  of  Wexford  and  Westmeath,  having  formerly 
''  sent  warrants  to  divers  ancient  boroughs  in  those  coun- 
'^  ties,  and  burgesses  being  chosen  upon  those  warrants, 
**  the  sheriffs  refused  notwithstanding,  to  accept  the  returns 
'^  of  the  officers  of  those  boroughs,  and  so  none  appeared 
**  for  them  in  this  Parliament. 

"  Of  the  other  side,  there  appeared  in  this  Parliament  for 
w)ration«".  '*  ^^^  corporationSy  never  before  heard  of  by  us,  to  the  num- 
*'  ber  of  four  score  persons  or  more,  of  whom  very  few  were 
"  natives  of  the  country,  but  for  the  most,  captains,  lieute- 
'^  nants,  and  commanders  of  soldiers,  which  did  ds^ily  oppress 
"  the  poor  country;  many  clerks,  attomies,  and  officers  of 
"  courts  and  places,  who  with  excessive  fees  continually 
"  extorted  upon  the  subject;  divers  servants  to  great  men, 
"  and  others  that  made  their  benefit  by  following  intrusions 
"  and  concealments  to  the  great  impoverishment  of  the  an- 
"  cient  gentlemen  and  freeholders ;    so  as  these  being  the 

•  De«id.  Cur.  Hib.  pp.  2)9,  220. 
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^greatest  enormities  and  grievances  in  that  poor  common-  James i. 

"  wealthy  the  inhabitants^  (who  expected  redress  thereof  by 

'^  laws  to  be  enacted  in  that  Parliament)  seeing  so  many  in 

**  wsmber  of  that  sort  of  people,  as  these  that  joined  with  them 

**  ^DtTt  able  to  ooersway  the  whole  House  by  the  multitude  of 

"  ikar  voiceSy  were  in  despair  of  any  good  remedy  to  be 

"  proTided  by  their  means,  for  those  things  which  they  most 

*^  desired. 

'^  Few  or  none  of  these  had  their  residence  (as  bylaw  they  Residence 
^  ought  to  have)  or  being  in  those  places  for  which  they  ap^ 
^  peaiedy  many  of  them  having  never  seen  them,  and  some  of 
"  them  scarcely  knowing  the  names  of  those  places ;  yea, 
''  some  of  them  being  but  lately  come  into  that  kingdom,  had 
"  no  determination  of  abode  there,  to  make  themselves  or 
'^  their  posterities  liable  to  those  laws  they  would  there 
**  enact. 

**  These  new  erected  corporatiojus  also,  for  the  most  part,  are 
"  be^arly  and  poor,  being  neither  inhabited  nor  able  to  send 
**  burgesses  of  their  own,  or  go  upon  their  own  charges  to 
**  Parliament ;  and  whereas  in  the  ancient  boroughs  there  be 
"  divers  freeholders  holding  by  burgage  tenure,  so  as  the 
^  inhabitants  are  not  immediate  dependents  altogether  upon 
^  one  roan,  it  is  otherwise  now  in  these  new  corporations,  for 
"  that  the  freeholders  of  each  of  them,  for  the  most  part,  is 
**  altogether  in  one  man ;  so  as  he  being  able  to  command 
**  his  tenants  at  will,  or  for  years,  may  have  by  their  means 
**  the  nomination  of  those  who  are  to  give  voice  in  Parlia- 
'^  ment  where  the  inhabitants  of  a  whole  county  can  have 


"  no  more. 


U 


We  conceive,  if  it  may  please  your  highness,  that  your 
gracious  intention  and  direction  for  granting  a  liberty  to 
^  those  new  corporations,  that  they  should  have  voice  in  Par- 
^  liament,  was  upon  suggestion  made,  and  argument  urged 
**  that  it  were  hard  to  bind  those  people  by  new  laws  or 
**^  statutes,  who  had  no  means  to  give  or  deny  their  consents  in 
^  enacting  of  them :  but  that  suggestion  was  not  altogether 
''  tnie,for  they  being  within  the  counties  and  shire-ground  (as 
"  all  the  kingdom  of  Ireland  is)  they  had  voice  by  two  knights 
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James  I.  «  of  evciy  One  of  the  shires  wherein  these  corporations  are 
"  erected,  which  might  as  well  satisfy  them,  as  Wales  is  sup- 
'^  plied  by  one  knight,  and  one  burgess  only  for  every  shire. 
'^  And  whereas  in  some  of  those   counties  there  are   now 
"  erected  six  new  corporations  in  many  several  shires  of  this 
"  your  highness's  kingdom  of  England,  (being  far  better 
"  peopled  and  stored  with  towns  and  habitations,  than  there 
•'  is  likelihood  the  other  will  be  for  many  years  yet  to  come,) 
"  there  is  but  one  borough  alone  that  sends  burgesses  to  the 
"  Parliament ;  yea,  in  Rutlandshire,  there  is  not  one  city  or 
**  borough  that  hath  voice  in  Parliament,  yet  those  in  Ireland 
"  are  not  satisfied  with  a  convenient  number  or  proportion, 
*'  (as  doubtless  your  highness's  intention  was  they  should  be), 
**  but  have  made  up  so  many  as  they  do  seek  to  prescribe 
*'  laws  thereby  to  the  whole  kingdom  besides :  and  many 
*'  of  these  new  erected  corporations  are  in  shires  and  counties, 
"  where  there  were  before  sufficient  number  of  cities  and 
"  ancient  boroughs. 

'^  There  are  also  new  charters  sent  to  some  ancient  boroughs, 
*^  without  the  request  of  the  great  number  of  the  inhabitants, 
"  and  of  these  charters  some  few,  as  to  the  number  of  12  or 
''  thereabouts,  are  only  selected,  and  enabled  to  send  bur- 
"  gesses  for  the  Parliament,*  excluding  thereby  the  residue  of 
*^  the  inhabitants,  who,  by  the  laws  and  statutes  of  the  kbiff- 
*^  dom,  ought  to  have  voice  in  the  election.  And  upon  some 
**  of  these  new  charters,  this  selected  number  do  choose  two  of 
*^  themselves  for  burgesses,  contrary,  as  we  conceive,  to  the 
"  very  charters,  whereby  it  is  limited  that  the  12  burgesses 
"  shall  concur  in  the  election  of  burgesses." 

There  are  many  other  complaints,  which  it  would  be  too 
tedious  to  mention,  excepting  that  it  is  further  added,  that 
the  king  had  directed  by  his  commission,  that  the  lords 
spiritual  and  temporal,  and  the  knights,  citizens,  and  bur- 
gesses of  cities  and  boroughs,  and  others  whatsoever  of  the 
kingdom  which  had  used  to  come  to  the  Parliament,  should 
be  summoned  according  to  the  custom  theretofore  used; 
and  therefore  the  authority  being  restrained  to  the  ancient 

*  See  the  Dungannon  case,  Co.  U<'p. 
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usage  must  be  strictly  pursued ;  and  so  there  was  no  warrant  ^^^^  !■ 
<x  ground   to  assemble  bui^esses  out  of  any  other  but  the  Ancient 

.  corpora* 

amctent  corporations.  tlons. 

Also,  in  the  counties  of  Armagh  and  Cavan,  the  sheriffs 
retamed  four  persons  who  had  no  residence  in  their  counties,  ^SSdS!'' 
althougli  four  others  were  elected  who  had.* 

In  the  11th  year  of  James  I.  another  remonstrance  was 
also  issaedy  which  recited  that  the  king^f  by  sinister  and 
undue  course  of  information,  had  been  induced  to  give  way  to 
the  erection  of  sundry  corporations  within  the  realm  of  Ire-  New  cor- 
land,  as  well  in  counties  where  there  were  no  boroughs,  as  in 
others  well  stored  of  them ;   inasmuch  as  the  agents  from 
that  kmgdom  are  ready  to  make  proof  of  the  poverty  of 
moet  of  those  places,  and  to  gire  his  majesty  other  good 
satis&ction,  why  those  corporations  should   not  be   mul- 
tiplied into  so  great  a  number,  that  the  same  course  may 
be   taken   for'  the    counties  newly   made,  which   have  no 
aieient    boratyhsj  as  was  taken  for  giving   of  liberty  to 
Wales,  in  sending  knights  and  burgesses  to  the  Parliament   Wales. 
in  Cngland ;  that  is,  to  give  liberty  by  Parliament  for  one 
borough  in  every  such  county  to  send  burgesses  to  the  Parlia- 
ment, which,  besides  the  knights  for  that  shire,  may  suffice, 
considering  that  in  England  itself  there  be  divers  shires  that 
have  but  one  burgess  to  give  voice  in  Parliament ;   and  the 
habitation  of  that  part  of  Ireland  is  not  comparable  to  either 
Wales  of  England,  and  hardly  can  any  place  be  found  in 
those  counties,  fit  to  be  endowed  with  such  liberties. 

It  appears  also,  that  many  persons  whose  turn  it  was  (for    Turn. 
that  seems  to  have  been  the  term  adopted  in  Ireland,  ac- 
cording to  the  strict  rule  of  the  old  law  in  England,)  to  be 
mayors,  were  excluded. 

It  was  after  all  these  complaints  that  the  king,  in  the 
I2th  year  of  his  reign,  delivered  a  speech  in  the  council    1614. 
chamber  at  Whitehall,  j:  in  the  course  of  which  he  said,  ^'As 
**  to  the  complaint  of  the  new  boroughs^  therein  I  would  fain  New  bo- 
^  feel  their  pulse,  for  yet  1  find  not  where  the  shoe  wrings. 

♦  Defkl.  Cur.  Hib.  p.  215.  t  Desid.  Cur.  Hib.  p.  228,  229. 

X  Desid.  Car.  Hib.  p.  306, 309. 
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J^"^*  ^'  "  For  first,  they  question  my  power y  whether  I  amid  ktwfuUy 
1614.  ''  make  them  ;  and  then  the  wisdom  of  myself  and  my  council, 
"  in  that  they  say  there  are  too  many  made*  It  was  never  be- 
''  fore  heard,  that  any  good  subjects  did  dispute  the  king's 
'^  power  in  this  point.  What  is  it  to  youy  whether  I  make 
"  many  or  few  boroughs  !  My  council  may  consider  the  fit- 
ness, if  I  require  it.  But  what  if  I  had  created  forty  noble- 
*'  men,  and  four  hundred  boroughs!  ^  The  more  the  merrier, 
the  fewer  the  better  cheer  J 

''  But  this  complaint,  as  you  made  it,  was  preposterous ;  for 
in  contending  for  a  committee  before  they  screed  of  a 
speaker,  you  did  put  the  plow  before  the  horse,  so  as  it 
'''  went  untowardly,  like  your  Irish  plows.     But  because  the 
eye  of  the  master  doth  make  the  horse  fat,  I  have  used 
**  mine  own  eyes  in  taking  a  view  of  those  boroughs,  and 
'*  have  seen  a  list  of  them  all.    Grod  is  my  judge,  I  find  the 
^'  neiw  boroughs,  except  one  or  two,  to  be  as  good  as  many  of  the 
^^  old  boroughs,  comparing  Irish  boroughs  new,  with  Irish 
'^  boroughs  old ;  for  I  will  not  speak  of  the  boroughs  of 
''  other  countries ;  and  yet,  besides  the  necessity  of  making 
^'  them,  I  find  them  likely  to  increase,  and  grow  better  daily. 
'^  I  find,  besides,  but  few  erected  in  each  county,  and  in  many 
*^  counties  but  one  borough  only,  and  those  erected  in  fit  and 
**  convenient  places,  near  forts  or  passages,  for  the  safety  of 
**  the  country.     Methinks  you  that  seek  the  good  of  the 
^'  kingdom  should  be  glad  of  it.     /  caused  London  also  to  erect 
*'  boroughs  there,  which  when  they  are  thoroughly  planted, 
^*  will  be  a  great  security  for  that  part  of  the  kingdom; 
''  therefore  you  quarrel  at  that  which  may  bring  peace  to  the 
'*  country. 

"  For  the  persons  returned  out  of  those  boroughs,  you  comr 
B^^wx**  plain  they  have  no  residence.  If  you  said  they  had  no 
'^  interest,  it  had  been  somewhat ;  but  most  of  them  have 
**  interest  in  the  kingdom ;  et  qui  habent  intercessare,  like 
''  to  be  as  careful  as  you  for  the  weal  thereof.  I  seek  not 
''  emendicata  suffragia.  Such  boroughs  as  have  been  made 
"  since  the  summons,  are  wiped  away  at  one  word  for  this  time, 
*'  I  have  tried  that  and  done  you  fair  play.  But  you  that  are 
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'tifa  contrary  religion  must  not  look  to  be  the  only  law-  James  i. 
"*  Bakers ;  you  that  are  but  half  subjects  should  have  but  half    1614. 
"  priiileges  ;  you  have  but  one  eye  to  me  one  way,  and  one 
^  to  the  pope  another  way ;  the  pope  is  your  father  in  spirit- 
"^  nalibus,  and  I  in  temporalibus  only ;  and  your  bodies  are 
'*  tamed  one  way,  and  your  souls  drawn  another. 

"  You  that  send  your  children  to  the  seminaries  of  treason, 
**  strive  henceforth  to  become  good  subjects,  that  you  may 
**  have  cor  unum  et  viam  unam,  and  then  I  shall  respect  you 
"  all  alike.  Bat  your  Irish  priests  teach  you  such  srrounds 
"  of  doctrine,  as  you  cannot  follow  them  with  a  safe  con- 

"  saence,  but  you  must  cast  off  your  loyalty  to  the  kingiT    . —  ' 

At  length  the  king  directed  the  House  to  be  informed,  that 
be  desired  they  should  take  example  from  his  forbearance, 
tod  not  call  in  question  any  former  contempt  or  misde- 
meanour: to  the  end  that  all  the  members  of  the  House 
might  be  reunited  in  concord  and  amity ;  and  that  particular 
expostulation  might  not  give  impediment  to  the  general 
business. 

After  which  follows  a  statement  of  the  real  grounds  and 
manner  in  which  these  strong  measures  were  attempted  to  be 
justified,*  and  eventually  acceded  to — and  that  in  conse- 
qaence  of  the  members  who  departed  from  the  rest,  having 
acknowledged  the  king's  lawful  power  and  prerogative  to  in- 
corporate, as  well  as  to  enable  the  same  to  send  burgesses  to 
Parliament,  he  had  thought  it  fit  and  convenient  that  the 
iurgesses  returned  from  eight  boroughs,  which  were  erected 
by  charters  there  since   the  writs  of  summons   to  Parlior 
memt  went  forth,  viz.,  from  the  boroughs  of  Tallagh,  Lismore,  borough*. 
Catherloghj  Clankiltie,  Featherd,  Agher,  Belfast,  and  Charle- 
mant,  should  forbear  to  sit  in  the  House  of  Commons  during 
that  Parliament  only. 

And  that  the  burgesses  returned  from  the  boroughs  of 
KUdare  and  Cavan,^  having  been  found  by  the  certificate  of 
tie  commissioners  to  be  falsely  returned,  do  likewise  forbear 
to  sit  in  the  House,  unless  they  be  again  duly  elected.    That 
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*^"°^^'  the  certificate  of  the  clerk  of  the  office  of  the  rolls  being, 
1614.    That  the  towns  and  boroughs  of  Cloghery  Alone,  and  Garocan, 

boroughB.  have  no  lawful  power,  by  charter  or  prescription,  to  send 
burgesses  to  Parliament,  the  burgesses  for  those  three  towns 
should  also  forbear  to  sit  in  Parliament ;  but  that  all  the 
rest  of  the  burgesses  should  be  admitted  to  sit  as  lawful 
members. 

1613.  In  answer  to  the  commission  which  was  issued  by  the 
king,  in  the  1 1th  year  of  his  reign,  as  to  the  returns  concern- 
ing the  matters  of  Parliament;  amongst  other  things,  the 
proceedings  at  the  elections  for  some  of  the  boroughs  were 
mentioned. 

Trim.  As  to  the  town  of  Trim,  the  election  was  stated  to  be  at  an 
assembly  of  the  townsmen,  before  the  portreeve,  and  the  ser* 
jeants  were  commanded  to  warn  all  the  inhabitants — and  the 
members  are  stated  to  have  been  elected  by  the  burgesses  and 
inhabitants. 

Wicklow.  As  to  the  town  of  Wicklow  it  is  stated,  that  at  an  assem- 
bly of  the  inhabitants,  which  the  portreeve  had  summoned 
for  no  other  purpose  than  to  keep  a  court  baron ;  they  were 
moved  to  proceed  with  the  election  of  burgesses  to  Parlia- 
ment, but  the  portreeve  was  objected  to — because  the  town 
being  no  corporation  before,  nor  enabled  to  send  bui^esses 
to  Parliament — and  having  been  newly  incorporated  some  few 
days  before  the  writ  was  sent  to  the  sheriff,  another  person 
was  appointed  portreeve  by  his  majesty. 
Cftvan.  In  Cavan,  the  assembly  for  the  election  was  stated  to  be 
by  the  sovereign  and  inhabitants — and  a  second  meeting  be- 
ing held  for  the  same  purpose,  the  inhabitants  also  then 
attended. 

Chartera.  The  complaint  against  many  of  the  new  corporations  was, 
that  their  charters  bore  date  some  time  after  the  date  of 
the  commission  for  holding  the  Parliament,  and  some  after 
the  summons. 
Dublin.  As  to  Dublin,  it  appeared  that  at  this  election  much  tumult 
arose  between  the  freemen  of  the  city  and  the  inhabitants. 

1614.  In  the  12th  of  James  I.,  it  seems,  that  at  the  Parliament, 
one  of  the  members  argued,  that  those  persons  returned  for 
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the  boroughs  newly  elected — and  such  as  were  not  resident  J"pwl' 
W  dwelling  in  the  boroughs  for  which  they  were  returned^ 
wen  mot  members  of  the  House, 

By  this  resistance,  so  long  continued  against  the  measures 
rfthe  king,  he  seems  at  last  to  have  been  driven  to  desperate 
extremilies ;    and  in  the  14th  year  of  his  reign,   we  find     1616. 
bun  directly    requiring  the   destruction    of  the    boroughs 
which  opposed    his  views;  and,   like  his  predecessors,  he 
discovered  that  their  increase,  though  made  with  the  view  of     New 
supporting  his  influence,  had,  in  fact,  the  direct  contrary     "*^^ 
dfect 

Thus,  in  an  order  of  this  date,*  to  the  lord  deputy,  his  ma- 
jesty recites,  **  that  finding,  by  experience,  that  neither  admo- 
uition  nor  moderate  invective  doth  work  the  ends  which  he 
iimeth  at,  he  is  pleased  that  some  lawful  proceedings  be  now 
bad  to  ofoerthrow  the  charters  of  one  or  two  principal  cities  or 
tans,  by  scire  facias,  quo  warranto,  or  otherwise,  as  his  ma- 
jesty did  prescribe  in  his  instruction,  under  his  hand  and 
signet,  to  you  the  Lord  Chichester,  about  two  years  since ; 
of  which   towns  the  first  which  we  wish  were  proceeded 
vithal  are  Limerich  and  Kilkenny;  but  forasmuch  as  this  j^VJJ^^'j^^* 
course  of  scire  facias,  quo  warranto,  &c.  will  require  a  time 
before  it  can  effect  a  full  forfeiture  oi  their  liberties,  we  think 
it  very  requisite  that  the  magistrates,  and  the  electors  of 
recusant  magistrates,  be  generally  proceeded  against  roundly ^ 
(as  his  majesty  hath  formerly  prescribed,)  by  fine  and  im- 
PsisoKM BNT ;  which  being  as  much  as  we  shall  need  to  say, 
at  this  time,  for  your  direction,  we  do  leave  the  execution 
now  to  your  care  and  discretion." 

What  had  been  the  previous  intimations  of  the  king  to  Sir 
Arthur  Chichester,  may  be  collected  from  the  following  let- 
ters :  the  first  transmitted  by  the  king  in  the  4th  year  of  his  1606. 
rogn,  addressed  to  the  lord  deputy  in  Ireland,  which  com- 
mences by  observing,  "  that  having  found  great  benefit  from 
the  forming  out  of  customs  and  impositions  upon  merchan- 
dises in  England  and  Scotland,  &c.,  he  thought  it  convenient 
to  make  trial  of  the  increasing  of  the  revenues  by  like  means 
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1606  IRELAND. 

James  I.  in  Ireland — and  therefore  required  the  lord  deputy,  &C.  -  to 

1606.  take  a  due  examination  of  all  points  contained  in  the  annexed 
memorials. 

^'  That  he  might  compel  all  persons  to  make  their  personal 
Chariera.  attendance,  and  to  bring  with  them  their  chartersy  grants, 
and  evidences  whatsoever,  whereby  they  claim  any  title  to 
receive  sums  of  money  for  custom,  &c.,  or  exemptions  from 
payment  of  the  same.  And  such  charters,  grants,  and 
evidences,  to  show  and  deliver  up  to  the  lord  deputy  and 
council,  or  to  such  persons  as  they  should  appoint. 

^'That  copies  of  all  grants  and  charters,  with  the  accompt 
of  his  majesty's  office  for  the  last  seven  years,  he  sent  to  the 
privy  council  of  England  to  be  considered  of.  And  that  they 
might  examine  the  parties  concerning  their  grants,  as  to  their 
unlawfulness,  inconveniency,  and  hindrance  to  his  majesty  ; 
and  that  their  answers  should  be  transmitted  to  England. 

''  That  the  lord  deputy,  &c.  should  consider  what  words  are 
of  absolute  necessity  to  make  them  good  in  law,  and  what 
omissions  make  them  weak  and  void ;  likewise  for  mistakes 
redtaU.  ^^^  misrecitals. — ^What  circumstances  in  the  passing,  enroll- 
ing, confirming,  or  such  like  are  necessary ;  whether  all 
have  been  done  accordingly,  when,  where,  and  by  whom. 

''  In  the  causes  alleged  for  such  grants,  whether  they  virere 
truly  alleged  at  the  tim6  of  the  grant,  and  whether  true  in 
such  sort  and  manner  as  was  then  alleged ;  whether  such 
cause  continue  still  or  cease ;  and  whether  there  be  not  now 
greater  cause  to  the  contraries. 

'^  Whether  any  grievance  at  any  time  heretofore  have  been 
found,  or  complaint  made  against  any  of  those  grants,  or  the 
parties  executing  them;  by  whom,  what,  when,  and  for 
what  causes.  What  sums  of  monies  or  duties  have  been 
claimed  by  virtue  of  any  grant ;  what  of  townsmen  and  free- 
meuy  and  what  of  strangers  and  foreigrterSf  ^c." 

1607.  The  next  letter  was  in  the  sixth  year  of  the  king,  to  Sir 
Arthur  Chichester,  to  this  effect: — 

*'  We  have  of  late  received  from  you,  the  copies  of  divers 

Cbartera.  charters  granted  by  sundry  kings  and  queens  of  England, 

his  majesty's  progenitors,  unto  several  cities  and  towns  in 
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the  kingdom  of  Ireland,  together  with  several  suits  of  quo  J*™^  ^' 
warranto  and  pleadings  thereupon,  concerning  the  customs :     ieo7, 
all  of  which,  his  majesty's  learned  counsel  in  England  have  ^JJ^^^' 
given  us  to  understand,  the  privileges  of  such  towns  as  have 
already  pleaded,  are  Bot  only  insufficient  in  law,  but  their 
giants  also  of  no  validity  to  give  unto  them  the  subsidy  of 
tatmage  and  poundage  which  they  claim  by  the  same ;  and 
for  those  other  towns  which  have  not  pleaded,  the  charters      &c. 
upon  which  it  seemeth  their  claims  must  be  founded,  will 
not  serve  to  give  the  subsidy  of  tonnage  and  poundage  unto 
you;  so  that  it  appeareth  unto  us,  that  none  of  them  have  any 
ground,   either  to  free   themselves  from    paying  unto  his 
majesty  the  said  subsidy  of  tonnage  and  poundage,  due  by 
themselves,   nor  to  enable  them  to  take  the  same  from 
strangers  to  their  own  use.    In  regard  whereof,  they  having 
for  many  years  taken  the  same  as  their  own,  it  would  not  be 
amiss  they  be  made  known  they  are  in  arrearges  to  his 
Hiajesty  in  great  sums  of  money,  which  if  he  should  with 
severity  exact,  as  he  may,  must  be  very  heavy  and  burden- 
some upon  them;  nevertheless,  because  his  majesty  has  a 
laeaning  to  deal  graciously  with  them,  is  pleased  that  you 
should  summons  them  together,  to  come  before  you,  and 
then  to  let  them  know  the  weakness  of  their  pretensions  and 
daims,  with  this  further  offer,  in  case  they  would  guild 
themselves  from  henceforward  to  pay  subsidies  of  tonnage 
and  poundage,  and  refrain  the  receiving  of  the  custopis  of 
MtrangerSy  that  his  majesty  will  be  pleased  to  remit  and 
pardon  all  the  past  concerning  the  same  : — ^which  gracious 
oSear,  if  they  shall  wilfully  contemn,  and  only  stand  hazard 
and  trial  of  the  law,  it  shall  then  be  fit  for  them  to  advise 
themselves  how  easy  it  will  be  unto  them  when  his  majesty 
shall  be  against  his  wUI  qonstrained  to  make  use  of  that  which 
law  and  justice  will  afford  him.    Lastly,  because  we  hear  it 
hath  been  spread  abroad  that  his  majesty  means  to  bestow 
the  benefit  of  the  customs  in  that  kingdom  on  some  of  his 
great  servants   or  subjects,  we  have  thought  good  to  let       ^ 
you  know,  that  although  his  majesty  is^to  arive  no 
to  any  what  he  doth  with  his  own,  yet  that  is  far  from  his 
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J^"^  ^'  intention  to  grant  the  benefit  of  that  which  shall  arise  by 
1607.  the  custom  of  the  whole  kingdom,  though  his  majesty  hath 
been  served  by  persons  of  great  and  meaner  quality,  to  look, 
into  the  wroiig  detention  of  that  which  is  du^  and  there- 
fore we  pray  you  use  your  best  means  to  make  the  same 
known," 

Quo  war-  While  the  quo  warranto  proceedings  were  pending  for 
judgment  in  the  King's  Bench  in  Ireland,  the  king  specially, 
directed  that  Waterford  and  the  other  corporations  should 
send  over  their  agents  to  England  with  their  charters,  in 
order  that  the  question  of  customs  might  be  heard  before  the 
judges  there.  And  in  Mic.  T.,  6  James  I.,  the  lords  of  the 
privy  council  referred  the  question  to  the  judges,  who  heard 
counsel  and  agents  for  the  corporation,  at  Serjeant's  Inn, 
Chancery  Lane ;  and  afterwards  signed  a  certificate  of  such 
customs  and  duties  as  they  considered  payable  in  each  cor- 
poration. 
1622.        The  king  also,  in  the  20th  year  of  his  reign,  issued  a  com- 

commis-    mission  of  inquiry  as  to  the  state  of  the  church,  the  law, 

"**"*•  revenue,  and  corporate  property  in  Ireland,  giving  the  com- 
missioners the  most  extensive  powers.  As  the  commission 
is  of  considerable  length,  and  may  be  seen  at  the  Rolls 
Chapel,  we  shall  only  quote  a  few  passages. 

It  commences  by  reciting,  that  the  king's  object  was  the 
advancement  of  religion  and  justice,  the  removing  of  griev- 
ances, increasing  of  trade,  settling  of  plantations,  and  the 
securing  of  the  kingdom. 

The  commissioners  were  empowered  to  examine  all  wit- 
nesses upon  oath,  or  without  oath,  and  to  compel  the  production 
of  all  documents  and  records,  ^c. 

Charitiei.  That  they  should  inquire  what  lands,  rents,  &c.  had  been 
given  to  any  college,  free  school,  or  to  the  maintenance  of 
any  corporation  or  other  charitable  or  public  use  or  i^ses, 
where  they  lay,  and  their  value ;  what  lands,  rents,  &c.  had 
been,  since  the  first  year  of  Queen  Elizabeth,  converted  to 
the  use  of  any  private  person,  or  to  any  other  use  contrary 
to  their  original  institution,  and  to  consider  what  means 
should  be  adopted  for  their  restoration,  &c. 
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That  they  tshould  inquire  whether  trade  or  commerce  had  ^^^^  ^' 
been  hindered  by  means  of  any  charters,  lettere  patent,  &c.       Trade. 

DUNGANNON. 

The  manner  in  which  the  courts  of  law  dealt  with  the  new 
boroughs  in  Ireland,  may  be  collected  from  the  following 
charter  to  Jhrnganncn,  which  we  give  as  a  specimen  of  those 
grants,  and  upon  which  a  case  was  decided  in  the  18th  year 
of  James  I. 

Hie  charter  is  in  the  10th  year  of  this  king.  1612. 

And  it  recites, — that  at  the  request  of  the  inhabitants  of  the 
milage  of  Dungannon,  in  the  county  of  Tyrone,  in  the  pro- 
vince of  Ulster,  the  king  had  ordained  that  the  village  of 
Dungannon,  and  the  three  parcels  of  land  known  by  the  fol- 
lowing names  of  Crosse,  Droughe,  Temeskeile,  and  the  pre- 
cincts of  the  same,  (except  the  castle  of  Dungannon,  and    Castle. 
500  feet  of  land  circumjacent  thereto)  should  be  one  entire 
uiAfree  borough  of  itself,  by  the  name  of  the  borough  of  Dun-  ^^  ^ 
gannon ;  and  that  within  the  same  ^here  should  be  one  body 
corporate  and  politic,  consisting  of  one  provost,  twelve  free  Corporate. 
burgesses,  and  of  the  commonalty ;  and  that  the  inhabitants  Common- 
within  the  village  and  lands,  should  be  a  body  corporate  inhabituiti 
and  politic,  by  the  name  of  ''  The  provost,  free  burgesses 
and  commonalty  of  the  borough  of  Dungannon." 

The  usual  corporate  powers  are  then  granted.  And  that 
the  provost,  free  burgesses,  and  their  successors  for  ever, 
might  have  full  power  and  authority  to  elect,  send,  and 
return  two  discreet  and  useful  men  to  serve  and  attend  in 
any  Parliament  in  Ireland  to  be  held,  &c. 

And  to  the  intent  that  in  future  this  n£W  incorporation — 
wow  first  composed — should  consist  of  good  and  honest  men, 
the  king  did  constitute  and  name  the  provost  and  the  twelve 
fiee  bu^esses ;  and  that  the  inJiabitants  of  the  village,  and 
so  many  and  such  men,  as  the  provost  and  the  burgesses  of  the 
loroughfor  the  time  being ,  should  admit  into  the  liberty  of  the 
borough,  should  be  the  commonalty.  ^"^1^^' 

That  the  provost  should  be  elected  from  the  free  bur- 
gesses ;  and  upon  the  death  or  removal  of  a  free  burgess. 


Don. 
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James  I.  the  vacancy  should  be  supplied  by  the  election  of  the  proTOst 
Dungan-  t^nd  the  rest  of  the  free  burgesses,  from  the  better  and  more 

honest  inhabitants  of  the  borough. 

That  the  provost,  free  burgesses,  and  commonalty  should 

have  a  court  of  record  of  all  pleas  happening   within    the 

borough. 
Bye-lawB.      That  the  mayor,  burgesses,  and  commonalty  might  make 

bye-laws  for  the  government  of  the  borough  and  inhabitants. 
A  guild   merchant  is  then  granted  to  the  provost,  free 

burgesses  and  commonalty ;  also  a  common  seal;  and  powers 

to  make  serjeants-at-mace,  for  the  better  government  of  the 

borough  and  inhabitants. 

This  charter  makes  Dungannon  a  free  borough  in  the 
manner  of  the  English  charters,  and  expressly  incorporates 
the  provost,  free  burgesses  and  commonalty,  and  the  itihar- 
Htants,  by  the  name  of  '*  the  provost,  burgesses  and  com- 
monalty." 

The  vacancies  are  to  be  filled  up  by  elections  from  the  titAo- 
bitants,  in  the  same  manner  as  the  English  charters  of  this 
date;  and  there  are  also  other  provisions  like  the  English,. 

With  reference  to  this  grant,  the  following  case  occurred 
1614.     in  the  ijth  year  of  James  I. 

Case.  The  king  constituted  the  town  of  Dungannon  to  be  a  free 
borough,  **  et  ulterius  volumus,  declaramus,  et  statuimus, 
'^  quod  inhalntantes  villee  predictse  sint  unum  corpus.  corp<h- 
*'  ratum,  per  nomen  prsBpositi,  12  burgensium  et  eommuni" 
**  tatis  Dungannon,  et  per  idem  nomen  placitare  possint :  et 
"  quod  ipsi  prsedicti  prsBpositi  et  burgenses  et  successores 
'^  sui  habeant  potestatem  eligendi  duos  burgenses,  &c.  ad 
'.'  Parliamentum,  &c."  And  the  doubt  was,  whether  this 
grant  of  election  of  burgesses  of  Parliament  was  good,  be- 
cause it  was  granted  but  to  parcel  of  the  body—  scil :  to  the 
provost  and  burgesses,  and  not  to  the  provost,  bui^esses,  and 
commonalty. 

And  the  chief  baron  thought,  that,  forasmuch  as  this  was 
but  a  nomination  or  election,  it  was  sufficient  to  make  the 
provost  and  burgesses  only  to  have  it. 
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And  he  took  a  diyersity  betwixt  nomination  and  other  J"»»J* 
inheritance.  Dnngan- 

But  this  was  denied  by  all  the  justices  and  barons ;  for  this     1514. 
power  to  elect  burgesses,  is  an  inheritatice  of  which  the  pro- 
Tost  and  burgesses  are  not  capable,  for  that  it  ought  to  be 
Tested    in  the  entire  corporation — scil :  provost,  burgesses, 
and  commonalty. 

And  it  seemed  to  Hobart,  chief  justice  of  the  Common 
Pleas,  that  the  king  may  grant  to  the  inhabitants  of  Islington 
to  be  a  free  borough ;  and  that  the  burgesses  of  the  same 
town  may  elect  two  burgesses  to  Parliament:  and  it 
shoold  be  good,  although  the  burgesses  were  not  incorpo- 
rated ;  for  there  are  many  burgesses  which  are  not  incorpo" 
rated,  who  elect  burgesses  to  Parliament.  But  it  was  resolved 
by  ally  that  such  a  grant  made  by  the  king  should  be  void ; 
for  the  inhabitants  have  not  capacity  to  take  an  inheritance, 
as  in  15  Edward  IV.,  to  have  common.  And  the  passage 
from  Littleton,  cited  before  as  to  burgage  tenure,  was  quoted. 
And  it  was  said  that,  it  should  be  intended,  that  at  the  first 
they  were  incorporated.  Also,  plus  valet  seepenumero  vul- 
gaiis  consuetudo,  quam  regalis  concessio. 

But  it  was  resolved  by  Hobart,  Tanfield,  Altham,  Winch, 
Nichols,  and  Houghton,  quod  volumus,  was  a  good  word  of 
grant,  as  Piggot  was  of  opinion,  in  the  21st  of  Edward  IV. 

And  this  shall  be  an  implied  grant  to  all  the  corporation, 
that  the  provost  and  burgesses  should  elect,  &c.  and  regu- 
larly, when  the  grant  is  indefinite — soil:  first,  concedimus  an 
oncertain  thing,  et  ulterius  quod  praepositus,  et  burgenses,  et 
fluccessores  sui  elegerint ;  this  shall  be  within  the  first  con- 
cedimus to  aU  the  body;  which  party  shall  choose. 

But  the  chief  justice  of  England,  and  Doderidge,  thought 
the  contrary ;  for,  in  this  case,  there  was  but  an  ordinance  to 
erect  the  corporation,  and  no  grant  altogether  to  any  person, 
80  that  this  clause,  et  quod,  &c.  is  idle  and  vain. 

And  note,  cUl  the  new  corporations  were  of  the  same  form, 
and  in  none  of  them  is  there  any  clause  to  elect  new  bur- 
gesses. So  that  when  those  of  the  modem  burgesses  die, 
this  power  to  elect  burgesses  is  gone. 
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James  I.      The  real  question  in  this  case  seems  not  to  be  properly 

Dungan-  Stated. 

jgj^*         The  substantial  doubt  must  have  been,  as  subsequently  in 
Newark,  the  Newark  case  in  England,  whether  the  king  had  the 
power,  for  the  purpose  of  procuring  an  ascendancy  in  Pqrlia- 
ment,  of  creating  a  number  of  new  boroughs. 

That  the  king  by  his  prerogative  could,  whenever  the 
population  of  any  place  or  other  circumstances  rendered  it 
necessary  for  the  public  good,  that  there  should  be  a  separate 
jurisdiction  exempt  from  the  sheriff,  direct  that  it  should  be 
a  borough,  there  can  be  no  doubt. 

On  the  other  hand,  that  the  king  could  not  do  this  without 
such  cause,  and  for  the  purpose  of  interfering  with  Parlia- 
ment, is  equally  clear  in  a  constitutional  point  of  view. 

But  if  the  king  should  grant  such  a  charter  for  the  public 
good,  then  all  the  consequences  would  constitutionally  follow 
of  its  separation  from  the  county ;  and  the  sheriff,  on  the 
receipt  of  the  writ  for  parliamentary  elections,  would  direct 
his  precept  to  the  head  officer  of  the  place,  as  a  borough,  to 
return^eBGLber8_iQ.^arliame^ 

It  is  also  equally  clear,  that  if  the  king  conceded  such  a 
charter,  he  could  not  constitutionally  grant  that  a  part  only 
of  the  burgesses  should  elect  the  representatives,  because 
that  would  in  effect  be  giving  an  exemption  to  the  others, 
which  upon  principle,  as  well  as  the  express  authority  in  the 
4th  Inst.  cap.  1,  he  could  not  grant. 

In  truth,  the  king  could  not  legally  make  any  charter 
directly  respecting  the  return  of  members  to  Parliament,  for 
that  would  be  to  interfere  with  the  other  branch  of  the  legis- 
lature ;  although  he  might  do  it  indirectly  by  the  exercise  of 
his  prerogative  as  the  head  of  the  executive  government, 
and  having  necessarily  the  power  of  directing  within  what 
districts,  whether  of  counties  or  boroughs,  the  law  should  be 
administered. 

Therefore  the  question  should  not  have  been  put,  whether 
the  grant  to  the  free  burgesses  only  was  good.  But  that 
part  of  the  charter  should  have  been  treated  altogether  as 
void ;  and  the  election  considered  as  belonging  to  the  whole 
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body  of  the  inhabitants  under  the  name  of  commonalty  ;  as  ^^^^  ^' 
justified  by  the  charter,  and  the  practice  which  we  have  seen  Dungan- 
above  of  other  places.  1514^ 

The  only  proper  question  was,  whether  Dungannon  and 
the  other  places  had  been  made  boroughs  with  a  view  to  the 
public  good  and  the  better  administration  of  the  law,  consi- 
dering the  extent  of  the  population,  and  other  circumstances : 
— or  whether  they  had  been  so  made  for  the  purpose  of  in- 
fluencing Parliament. 

If  for  the  former,  they  were  good.     If  for  the  latter,  they 
were,  by  the  principles  of  the  constitution,  unjustifiable  and 

With  all  due  submission  to  the  judges  who  interposed  in 
that  case,  such  constitutional  principles  would  seem  to  be 
more  pertinent  to  the  question — than  the  technical  point, 
that  the  grant  was  good  as  a  nomination  or  election ;  which, 
in  truth,  is  not  a  very  intelligible  distinction.  And  the 
diversity  betwixt  a  nomination  and  other  inheritance,  may 
safely  be  asserted  to  be  fit  only  for  the  comprehension  of 
lawyers. 

The  position  of  the  other  judges,  that  the  power  to  elect 
is  an  inheritance,  is  also,  to  say  the  least  of  it,  not  so  plain 
and  simple  as  the  constitutional  position,  that  it  is  a  duty 
cast  upon  every  free  inhabitant  householder y  who  has  sworn 
to  his  allegiance. 

But  the  position,  that  the  power  ought  to  be  vested  in  the 
whole  body,  is  most  correct ; — as  well  as  the  doctrine,  that  Burgesoes. 
the  burgesses  might  elect,  though   not    incorporated — which 
we  have  shown  to  be  supported  by  the  earliest  principles  of 
the  law ;  as  well  as  proved  by  fact. 

The  following  part  of  the  judgment  exposes  the  errors  re- 
sulting from  the  adoption  of  the  unfounded  assertion — that 
the  right  of  election  was  an  inheritance;  because  it  is  fol- 
lowed by  the  still  more  erroneous  position,  that  inhabitants 
were  not  capable  of  taking  an  inheritcmce : — a  doctrine  which 
is  shown,  by  the  earlier  cases  and  charters,  not  to  be  true  in 
fact;  and  applied  as  it  is  here,  is  most  absurd: — because  it 
militates  with  the  known  circumstance,  that  the  inhabitants  inhRUUmu 
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^'"^  ^-  of  the  counties  did  vote  generally  till  the  statute  of  Henry 
Dungan-  VI.;  since  which  also  ihi^  freeholderSi  though  a  limited  class 
1614.     of  the  inhabitants,  can  only  vote  in  that  right. 
Common.      The  cases  respecting  the  right  of  common  we  have  before 
commented  upon,  as  well  as  the  passage  from  Littleton. 

But  the  court  said,  it  should  be  intended  that  at  first  the 
boroughs  were  never  incorporated. 

In  fact  we  have  shown,  that  they  never  were  so. 

The  concluding  resolution,  that  it  should  be  implied  to  be 
a  grant  to  all  the  corporation,  is  much  more  reasonable,  and, 
in  truth,  gives  a  fit  construction  to  the  charter  consistent 
with  the  general  law  and  practice, — had  not  the  chief  justice 
and  the  other  judges  thought  the  contrary,  on  the  technical 
ground  that  it  was  an  ordinance,  and  not  a  grant. 

The  note  at  the  bottom  of  the  case  is  clearly  inaccurate, 
in  saying,  there  is  no  clause  to  elect  new  burgesses ;  for,  if 
that  term  applies  to  the  12  firee  burgesses,  there  is  an  express 
power,  upon  death  or  removal,  to  elect  others  from  the 
inhabitants;  —  and  if  the  term  is  applied  to  the  burgesses 
generally,  there  is  direct  authority  to  the  provost  and  free 
burgesses  to  admit  such  and  so  many  into  the  liberty,  to  be 
of  the  commonalty^  as  they  should  think  fit. 

Thus,  not  intending  disrespectfully  to  dispute  the  decision 
of  the  judges  of  the  land — but  called  upon  by  the  authority 
of  truth  and  reason  to  investigate  the  real  grounds  of  their 
decision,  we  trust  we  do  not  err  in  contending  that,  although 
the  peculiar  circumstances  then  existing  in  Ireland,  and  par- 
ticularly with  reference  to  these  new  boroughs,  might  at  the 
time  have  tempted  the  great  authorities  who  decided  this 
case  to  yield  in  some  degree  to  the  necessities  of  the  times — 
yet,  at  this  distant  period,  we  may  not  only  be  warranted, 
but  compelled  to  aver,  that  in  the  particulars  to  which  we 
have  referred,  it  is  unsupported  by  principle,  and  unfounded 
in  fact. 

Besides  the  grants  so  much  disputed  to  the  new  boroughs 
and  corporations  in  Ireland,  new  charters  were  likewise 
given  to  some  of  the  ancient  boroughs.  But  as  their  pro- 
visions  so  much  resemble  those  which  were  granted  in  the 
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ame  reiga  to  the  boroughs  in  England,  little  more  will  be  J*'"^  ^' 
lequisite  than  to  give  their  dates,  and  some  short  extracts, 
to  show  the  nature  of  their  contents. 

LIM£RICK. 

Umericky  in  the  sixth  of  James  I.,  received  a  charter,  1608. 
wluch  commences  with  a  recital,*  stating  the  great  services 
ihe  citizens  of  Limerick  had  rendered  the  king  against  the 
rebeU,— "and  that  they  might  be  bound  further  to  render 
him  a^tance,  granted  that  Limerick  should  be  for  ever  a 
free  city — ^that  the  mayor,  bailiffs,  and  citizens^  and  the 
citizais  and  inhabitants,  should  be  one  body  corporate  and  Corporate, 
politic,  by  the  name  of  the  ''  mayor,  sheriffs,  and  citizens 
ofthedty  of  Limerick."  The  usual  corporate  powers  then 
follow;  and  that  they  should  enjoy  all  previous  charters, &c. 
by  whatsoever  name  of  incorporation,  or  whether  incorpo- 
rated or  not.  Certain  boundaries  are  then  defined,  to  be 
called  the  county  of  the  city  of  Limerick,  and  to  he  from  the 
eouniyfor  ever  distinct,  &c.  &c. 

That  there  should  be  one  of  the  most  honest  and  discreet 
citizens  of  the  city,  who  should  be  called  the  mayor,  and  that 
be  should  be  chosen  and  elected  as  the  citizens  had  hitherto 
been  accustomed. 

That  in  the  place  of  the  bailiffs,  there  should  be  two 
sheriffs.  That  the  mayor,  sheriffs,  and  citizens  yearly  should 
elect  two  of  the  most  discreet  and  honest  men  of  the  city  to  M«n. 
be  elected  sheriffs,  &c. ; — ^that  they  should  have  the  same 
power  as  all  other  sheriffs  of  the  county  had,  and  should 
hold  their  courts  from  month  to  month,  bavins:  the  return  R«*«™  «^ 
of  aU  writs — and  that  no  other  sheriff  should  interfere. 

That  all  other  officers  of  the  city  should  be  elected  in  the 
manner  accustomed  therein.    That  they  should  have  an  ad- 
miralty jurisdiction — cognizance  over  all  real  and  personal 
actions,  &c. — that  they  should  have  all  amercements,  fines, 
profits.  Sec. 

Powers  are  then  given  that  they  might  assemble,  as  those 
of  the  cities  of  Dublin  and  Waterford  did,  or  could  do ; — 

•  Pat.  6  Jac.  I.  p.  12,  n,  9. 
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Jamol.  and  that  they  might  elect  from  among  themselves  a  mayor 
and  other  officers, — and  make  rules  and  orders  for  the  good 
government  of  themselves. 

ATHBOY. 

law).  The  king,  in  the  seventh  year  of  his  reign,  granted  to 
the  free  bttrgesses  and  comrnons  of  the  town  of  Athboy^  by 
whatever  name  the  resident  inhabitants  yf  eve  called  or  known, 

Corpoiate.  that  it  should  be  a  free  borough  corporate  by  itself,  by  the 
name  of  the  town  or  free  borough  of  Athboy. 

That  the  then  provost,  and  twelve  other  persons  who  are 
named,  and  described  as  "  lately  burgesses  of  the  town  or 
borough,"  and  those  who  wei'e  then  the  commons  and  inha" 
bitants  of  the  town,  as  well  as  those  who  should  be  made  free 
burgesses  and  commons  of  the  town,  were  to  form  the  body 
corporate. 

That  the  free  burgesses  and  commons,  or  the  major  part 
of  them,  might  annually  elect  of  the  free  bui-gesses   a  fit 

ProTost.  person  to  be  provost.  And  that  as  vacancies  occurred  in  the 
twelve  burgesses,  the  provost  and  other  free  burgesses,  the 
commons,  or  the  major  part  of  them,  from  time  to  time, 
might  elect  another  fit  person  in  the  place  of  such  free 
burgess. 

Oaths.  That  every  free  burgees  and   freeman,  who  should   be 

elected  and  admitted  into  the  franchise  of  the  town  or  bo- 
rough, should  take  before  the  provost  of  the  borough,  such 
oaths  as  were  of  old  used  and  administered  to  the  burgesses 
and  freemen  in  the  town  or  borough. 

A  recorder  and  two  serjeants-at-mace,  are  then  appointed. 
And  it  is  directed  that  the  provost  should  be  a  justice  and 
warden  of  the  peace,  with  powers  to  hold  a  court  in  all 
personal  actions  not  exceeding  10/.    That  there  should  be  a 

Strangeri.  fair,  with  a  court  of  pie  powder,  and  that  no  stranger  or 
foreigner,  who  was  not  a  free  burgess,  or  one  of  the  commons 
of  the  town  or  borough,  should  enter  within  the  town  to  sell 
any  wine,  &c.  except  by  the  license  of  the  provost 
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James  I. 
KILKENNY. 

This  kingy  in  the  seventh  year  of  his  reign,*  granted  a  1609. 
charter  of  incorporation  to  Kilkenny,  which,  after  commenc- 
ing with  a  recital  of  the  love  and  affection  he  bore  the  ^J^^l' 
inhabitants,  kc,  granted  that  it  should  be  one  entire  and  fiee 
city,  and  that  all  the  free  inhabitants  within  the  high  town 
of  Kilkenny  and  the  Irish  town,  as  well  those  who  are  now 
free,  as  those  who  shall  hereafter  be  admitted  or  elected 
should,  by  the  name  of  the  mayor  and  citizens,  be  one  body 
corporate  and  politic.  The  usual  corporate  powers  then 
follow.  And  it  is  directed  that  there  should  be  within  the 
city,  one  of  the  most  wise  and  discreet  inliabitants,  who 
should  be  named  the  mayor ;  that  there  should  be,  18,  17, 
16, 15,  14,  13, 12,  11, 10,  9,  8,  7,  6,  of  the  most  worthy  and 
discreet  citizens,  who  should  be  called  the  aldermen,  and  be 
of  the  common  council,  and  assistants  to  the  mayor  in  all 
matters  touching  the  city,  with  power  to  make  ordinances 
respecting  the  government  of  the  inhabitants,  artificers,  &c. 
And  that  the  mayor  should  be  the  escheator. 

Certain  boundaries  are  then  described,  which  are   to  be 
incorporated  and  belong  to  the  city  of  Kilkenny,  and  to  be  County  of 
called  the  county  of  the  city,  and  to  be  separated  from  the 
county. 

That  there  should  be  two  sheriffs  to  execute  all  precepts 
within  the  county  of  the  city,  with  the  same  powers  as  all 
other  sheriffs,  and  that  no  other  sheriff  should  intromit. 

That  the  mayor  and  citizens  might  yearly  elect  two  citi- 
zens of  the  city,  to  be  the  sheriffs.  That  two  of  the  most 
worthy  inhabitants  should  be  coroners.  And  that  the  alder- 
men, after  having  served  the  office  of  mayor,  should  be  jus- 
tices of  the  peace. 

Jurisdiction  is  given  over  all  real  and  personal  actions —  Separate 
the  punishment  of  felons. — None  of  the  citizens  were  to  {bn.  **^" 
be  compelled    to  appear,   or   serve  upon   any  inquisitions, 
assises,  &c.,  without  the  city.    The  charter  then  closes  with 

•  Pat.  7  Jac.  I.,  p.  40,  n.  16. 
6   L 


1618  IRELAND. 

J^""  ^'  a  grant  to  the  merchants  of  the  staple,  and  a  general  confir- 
mation of  all  previous  charters. 

WEXFORD. 

1609.         James  L,  in  the  seventh  year  of  his  reign,  granted  a  char- 
ter to  Wexford,  which  recites,  that  at  the  petition  of  the 
superior  bailiffs  and  burgesses,  he  had  granted  to  them,  or 
Inhabi-     by  whatever  other  name  the  dwellers  or  inhabitants  of  that 

tants.  . 

town  or  borough  might  be  called  or  known,  that  it  and  its 
suburbs,  for  ever  thereafter,  should  be  a  free  borough  cor- 
porate by  itself,  and  be  called  the  town  or  free  borough  of 
Wexford ;  and  that  within  the  town  or  borough,  one  body 
incorporate  and  politic  should  be  of  the  dwellers  and  inha- 
bitants of  the  same,  consisting  of  one  mayor,  two  bailiffs, 
free  burgesses,  and  commonalty. 

That  there  should  be  24  free  burgesses  in  the  borough,  of 
whom  the  mayor  and  bailiffs  for  the  time  being  should  be 
three. 

The  mayor  and  two  bailiffs    are  then    appointed,    and 

described  as  being  of  the  town  or  borough ;  and  21  persons 

free  burgesses,  who  were  of  the  better  or  more  discreet  fnen 

Common    of  the   town    or    borough :    all   constituting    the  common 

council.  ^    '  ° 

council. 

That  all  freemen,  then  dwelling,  or  thereafter  to  dwell 
within  the  borough,  were  to  be  the  "  commonalty"  of  the  town^ 

The  free  bui^gesses  and  commonalty  were  to  elect  yearly 
Mayorand  from  among  the  free  burgesses,   a  mayor  and  two  bailiffs, 

two  bailifis  . 

who  should  take  their  oaths  of  office  before  the  free  bur- 
Tholsel.  gesses  and  commonalty,  in  the  "  Tholsel"  of  the  borough : 
and  every  freeman  who  might  be  elected  and  admitted  into 
the  franchise  of  the  town  or  borough,  should  take  before 
the  mayor  and  bailiffs  so  many  and  such  oaths  as  of  old 
were  used  and  ministered  to  the  free  burgesses  and  the  free-- 
men  in  the  borough. 

That  the  mayor  might  call  assemblies  (comitiae)  in  the 
Tholsel  of  the  town,  to  make  laws  for  the  government  of  the 
town,  &c. 
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That  there  may  be  within  the  borough  a  guild  of  mer-  ^aro«j. 
ckantSy  with  all  liberties  thereto,  &c.     And  that  no  one  who  Wexford. 
was  not  of  the  guild,  any  merchandises  within  the  town  or     ^^^' 
borough  should  sell,  unless  at  the  pleasure  of  the  mayor, 
bailiffs,  free  burgesses  and  commonalty ;  and  that  they  may 
be  able  to  divide  themselves  into  different  guilds  or  fraterni- 
ties, according  to  their  several  arts  and  mysteries ;  using  the 
several  vestments  and  insignia,  as  marks  of  their  fraternity 
and  mystery,  and  might  have  a  hall  within  the  borough 
where  the  brethren  might  be  able  to  congregate,  and  yearly 
constitute  one  guardian  or  prefect. 

Certain  laws,  liberties,  &c.  are  then  granted  to  the  mayor, 
bailiffs,  free  burgesses  and  commonalty,  to  be  held  by  bur^ 
gage  servicey  rendering  yearly  lOZ.,  notwithstanding  the 
statute  of  mortmain,  &c.,  and  that  the  village  and  lands  of 
Maudlenton  and  Killian  shall  be  reputed  within  the  liberties 
of  the  borough  of  Wexford,  and  exempt  from  all  taxes,  &c., 
leviable  upon  the  county.  All  previous  charters,  &c.  granted 
to  the  burgesses  or  inhabitants,  by  whatsoever  name  or 
incorporation,  are  then  confirmed. 

KINSALE. 

« 

James  I.,  in  the  eighth  year  of  his  reign,  confirmed  to  the  1610. 
sovereign  and  commons  of  Kinsale,*  all  the  charters,  pri- 
vileges and  customs  which  they  had  ever  thitherto  enjoyed, 
but  directed  that  the  corporation  should  not  interfere  or  exer- 
cise any  jurisdiction  within  the  castle  or  fortress  of  Castle 
Park,  or  within  the  precinct  of  land,  or  peninsula  whereon 
the  same  is  erected,  or  within  the  port  of  Kinsale,  or  within 
any  bay  or  creek  thereto  belonging,  that  the  full  power 
should  remain  in  the  constable  of  the  castle  for  the  time 
being. 

NEW  ROSS. 

James  I.,  in  the  ninth  year  of  his  reign,  granted  a  charter    1611. 
to  the  town  of  Rosspont,  otherwise  New  Ross,f  which  com- 
mences with  a  recital  that  it  was  an  ancient  borough,  and 
a  convenient  place  to  render  aid  to  the  faithful  and  liege, 
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James  I.  dwelling  in  those  parts;  that  the  burgesses  and  inhabitants 

NewRoss.  had  rendered  services  to  the  king's  progenitors,  and  had 
1611.  withstood  the  attacks  of  the  rebels,  and  therefore  the  king 
being  willing  to  '^  refresh  the  burgesses  and  inhabitants  in 
*^  the  fountain  of  his  favour  and  grace ;"  and  also  upon  the 
petition  of  Richard  Archdeacon,  esquire;  the  king  granted 
to  the  sovereign,  burgesses  and  community,  and  to  the  settlers 

Inhabitants  and  inhabitants  ;  that  theyre^  burgesses  of  the  borough  might 
for  ever  be  one  body  corporate,  &c.,  by  the  name  of  the 
"  Sovereign  and  free  burgesses  of  New  Ross." 

That  the  sovereign  and  free  burgesses,  and  also  the  inhabi-- 
tants  and  all  other  freemen  of  the  town,  might  exercise  all 
the  franchises  els  the  sovereign,  burgesses,  and  community,  or 
the  inhabitants  had  ever  enjoyed,  by  whatsoever  name  or 
names  of  incorporation. 

Admission      The  clcction  of  sovereijjn,  recorder,  coroner,  &c.,  are  then 

of  freemen.  t)    '  '  '  ^ 

provided  for.  And  that  the  sovereign  and  free  burgesses 
might  choose  and  admit  so  many  and  such  of  the  inhabitants 
and  residents  of  the  borough,  as  well  aliens  as  natives,  whom 
or  which  they  please,  to  be  freemen  of  the  borough,  so  that 
such  inhabitants  and  residents  may  use  free  commerce  through 
all  the  liberties  of  the  same,  &c. 

BELFAST. 

1613.  The  king,  in  the  11th  year  of  his  reign,*  granted  that 
Incoroo-  Belfast  should  be  a  borough,  and  incorporated,  to  consist  of 
a  sovereign,  12  burgesses  and  commons.  That  the  sovereign 
and  burgesses  should  send  two  members  to  Parliament.  That 
the  sovereign  should  be  chosen  out  of  three  discreet  and 
sufficient  burgesses,  to  be  nominated  to  the  sovereign  and 
burgesses  assembled  for  that  purpose,  by  Arthur  Lord 
Chichester,  of  Belfast,  and  his  heirs ;  and  in  default  of  such 
nomination,  the  sovereign  and  burgesses  should  make  their 
own  free  choice.  That  the  sovereign  and  burgesses  might 
Bye-laws,  make  bye-laws,  with  the  advice  and  consent  of  Arthur  Lord 
Chichester  and  his  heirs,  being  lords  of  the  castle.  No 
inhabitant  to  plead  or  be  impleaded  out  of  the  borough  for 

*  Egerton  MSS.  128. 
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any  demand  i^ithin  the  same.     That  no  person  should  sell  J»™«»  !• 
or  expose  any  goods  by  retail,  within  the  space   of  three  Belfast. 
miles   of  the   town,  without  the  consent   of  Arthur    Lord     ^^^^• 
Chichester,  or  be  resident  in^  or  inhabitants  of  the  borough, 
under  forfeiture  of  their  goods.     The  sovereign   to  be  a 
justice  of  the  peace  within  the  borough — and  the  burgesses 
to  have  a  mercatorial  guild,  Sec. 

CARLOW. 

Carhw  also  received  a  chaiter  from  James  1.,  in  the  11th     1613. 
year  of  his  reign,  making  the  town  B.free  borough^  intrusting 
the  government  to  one  portreeve,  12  burgesses,  the  common- 
alty.    And  that  the  inhabitants  should  be  a  body  corporate,  inhabitento 
by  the  name  of  "  portreeve,  free  burgesses,  commcmalty,  &c." 

That  the  portreeve  and  free  burgesses  might  elect  two 
members  to  Parliament. 

That  all  the  inhabitants,  and  all  others  admitted  by  the 
portreeve  and  free  burgesses,  should  be  the  commonalty. 

And  that  the  free  burgesses  should  be  elected  out  of  the 
inhabitants. 

As  the  charters  which  we  have  above  quoted  satisfactorily 
establish  that  the  grants  of  the  croum  to  the  ancient  bo- 
roughs  in  Ireland,  were  in  substance  the  same  as  to  those 
in  England: — So  the  municipal  documents  would  show  that 
the  practice  and  usages  in  the  Irish  boroughs,  continued  the 
same  as  they  had  been  from  the  earliest  times ; — resembling 
the  customs  in  England :  and,  like  them,  founded  upon  the 
common  law,  and  the  principles  applicable  to  freedom  and 
villainage,  which  we  have  before  so  frequently  explained. 

CORK. 

Thus,  as  one  instance  will  suffice  for  the  rest,  it  will  be  seen 
that  in  the  city  of  Cork,  in  this,  as  well  as  in  subsequent 
reigns,  persons  were  recognized  as  of  free  condition,  and 
were  admitted  as  freemen,  on  the  ground  of  their  being  the 
sons  of  freemen,  and  having  served  apprenticeships,  and  by 
marriage^  as  in  England. 
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-^*""  ^'       Whether  accident  or  design  may  be  the  cause,  the  corpo- 
Cork,     ration  of  Cork  do  not  possess  any  records  respecting  the 
1609.     internal  regulation  of  their  city,  or  the  rights  of  the  bur- 
gesses— the  class  from  whence  they  were  taken — nor  the 
form  of  their  admission,  previous  to  this  reign. 
1606.         The  first  entry  we  find,  is  an  admission  to  the  freedom  of 

the  city,  in  the  6th  of  James  I. 
\m,         «  Edward  Goold  Fitz  Edward  is  admitted  to  his  freedom, 

ricedom.  .....  . 

in  consideration  of  his  pains  taken  for  the  city  and  corpo- 
ration causes  in  the  King's  Bench  in  Dublin,  and  to  continue 
their  attorney  hereafter." 

After  which,  we  find  the  following  entries : — 
1617.         "  John  Fleming,  who  served  his  apprenticeship  with  John 
Appren-  Matthew  Fitz   James,   merchant,  above  seven  years,   was 
admitted  to  his  freedom  for  3Z." 

1620.  "  Walter  Goold  Fitzwilliam,  was  admitted  to  his  freedom 
Mayor's  upon  payment   of  10^.,  in  regard   that  he  is   the   mayor's 

son.  ,, 

son. 

1621.  it  Richard  Domville  was  admitted,  upon  payment  of  10^.  to 
Appren-  the  chamberlain,  in  regard  he  served  his  apprenticeship  in 

the  city  seven  years,  and  promised  to  marry  in  the  dty,  or  to 
pay  according  to  the  bye-law." 
1651.         "  Philip  Hoare  was  sworn  a  freeman  in  this  city,  upon 
payment  of  four  nobles ;  he  was  also  sworn,  that  if  he  did 
not  marry  in  this  toum  he  should  perform  the  contents  of  the 
bye-law." 
1694.         "  Jonathan  Presilian  was  admitted  free  of  the  corporation 
Marriage,  by  the  right    he  claimed,   as  being   married  to  the  eldest 
daughter  of  ^freeman." 
1715.         '*  Richard  Daunt  Merchant,  having  married  a  freeman's 
Marriage,  daugfiter,  was  admitted /ree." 

1715.         <*  Mr.  William  Nicholson,  having  married  the  daughter  of 
Marriage,  an  aldermany  (Joseph  Franklin,)  was  admitted  to  his  freedom'' 

1616.  A  document  occurs  in  the  12th  year  of  James  I.,  which 
shows  that  Ireland,  at  this  time,  resembled  England  in  other 
respects,  and  that  bribery  had  made  its  way  into  the  muni- 
cipal elections.     But  notwithstanding  all  that  the  king  had 


IRELAND.  1623 

dooe  with  respect  to  the  boroughs — ^notwithstanding  the  J»m«i- 
manicipal  offices  had  become  objects  of  desire,  and  there    Cork. 
was  an  inclination  on  all  hands  to  interfere  with  and  con- 
trol the  municipal   elections,   yet   it  will  appear  by    this 
case  that  the  right  of  election  was  still  left  in  the  "  com-  Commons. 
iKoiu"  of  the  city. 

The  following  case  was  submitted  for  the  opinion  of  Sir 
Gerald  Aylmer,  C.  J.  of  the  C.  6.  and  other  judges  in 
England:* — 

^  Here   foUoweth   the  case    hanging  now    in    variance 
wherein  we  desire  your  advice.     And  to  the  intent  you  may 
better  understand  and  assoil  the  same,   you    shall  know, 
that  the  mayor,  and  both  the  bailiffs  of  Cork  for  the  time 
being,  according  to  the  use  and  customs  of  the  same,  ought 
and  must  choose  and  elect  three  good  able  men;  that  is  to 
say,  every  of  them  one  man.     Of  which  three   good  able 
persons  the  whole  commons  of  Cork  aforesaid,  shall  elect 
one  to  be  their  governor  and  mayor.     So  the  case  is  this, — 
one  of  Cork,  aforesaid,  came  to  one   of  the  bailiffs,   and 
bargained^  and  covenanted,  and  delivered  unto  him  a  cer- 
tain sum  of  money  for  the  electing  and  choosing  of  him  to 
that  purpose ;  and  so  he  did ;  and  was  elected  and  made 
mayor   by  the  whole  commons  of  the  same  that  year,  by 
the  means  of  the  said  bailiffs  six  year  agone.     Now,  whether 
the  same  person  so  elected,  and  made  mayor,  ought  to  have 
restitution  of  his  inoney  so  delivered,  in  manner  aforesaid, 
or  not." 
To  which  the  judges  gave  the  following  answer  •• — 
'^  In  our  hearty  manner,  this  shall  to  advertise  you  how  Answer  of 
that  John  Coppinger  has  desired  us,  upon  the  case  aforesaid, 
to  certify  you  of  our  opinion  therein,  least  that  you  upon  the 
same  to  be  sued  before  you^  in  fault  of  knowledge,  should 
ordain  the  same  other  tl^i  the  order  of  the  king  or  sove^ 
reign  lord's  laws.     Wherefore  we  do  certify  to  you,  that 
tlie  person  which   did   give   the  money    aforesaid   to  the 
other^  cannot  have  action  to  recover  the  same  money  again, 
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James  I.  QOf  other  recompense^  therefore  be  the  order  of  the  said 
Cork,     law;  so  knoweth  our  lord,  who  preserve  you. 

"  Your  loving  friends, 

"  Gerald  Aylmer,  Justice. 
''  Thomas  Eutzell,  Justice. 
''  James  Bath,  Baron. 
"  Thomas  Cusacke,  mr  Rotlor." 

WALES. 

One  specimen  will  suflice  to  establish,  that  the  royal 
grants  to  Wales  continued  in  this  reign  as  in  the  former,  on 
an  equal  footing  with  England. 

The  following  charter  to  CardiflP  will  show  that  it  was 
granted  to  confirm  the  previous  provisions  which  had  been 
enjoyed  by  the  burgesses  and  inhabitants, 

CARDIFF. 

I 

1609.  King  James,  in  the  sixth  year  of  his  reign,  granted  a 
charter  to  Cardiff ^  which  commences  by  reciting  that  it  was 
an  ancient  and  populous  town;  and  the  burgesses  and  inhabit 
tantSj  by  several  names,  from  time  immemorial  had  enjoyed 
liberties,  &c.  from  charters  and  prescription.  And  that  the 
bailiffs,  aldermen,  and  burgesses  had  besought,  for  the  better 
government  of  the  town,  that  they  should  be  created  anew 
by  whatever  name  or  names  they  were  then  incorporated,  or 
had  been  thitherto  incorporated,  into  one  body  corporate  and 
politic,  by  the  name  of  "  the  bailiffs,  aldermen,  and  bur- 
gesses of  the  town  of  Cardiff." 

The  king,  in  consequence  thereof,  and  for  the  better  go- 

inhabitants  vemmcnt  of  the  people  and  inhabitants^  then  granted  that  it 
should  be  a  free  town — that  the  bailiffs,  aldermen,  and  bur- 
gesses, should  have  perpetual  succession — ^be  a  body  corpo- 
rate, &c.,  with  the  usual  corporate  privileges.  It  then  pro- 
vides that  there  should  for  ever  be  twelve  burgesses  to  be 

Aldermen-  called  aldermen^  of  whom  two  should  be  the  bailiffs ;  and 
twelve  burgesses  to  be  named  chief  burgesses ;  all  of  whom 
were  to  compose  the  common  council  of  the  town. 
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Powers  are  then  given  to  the  common  council  to  make  ^^^^  i* 
ordinances  for  the  government  of  all  the  officers,  ministers,  Cardiff. 
artificers — ^inhabitants  and  residents  within  the  town.  ^®^' 

All  fines  and  amercements.  Sec,  were  to  be  applied  for  the 
benefit  of  the  bailiffs,  aldermen,  and  burgesses. 

The  aldermen  are  then  named,  and  described  as  burgesses : 
and  powers  are  given  to  them,  as  vacancies  occur,  to  elect 
other  burgesses  of  the  town. 

That  the  election  of  bailiffs,  chief  burgesses,  and  other 
officers,  should  be  made  in  the  same  manner  as  in  times 
past. 

A  steward  is  appointed — the  constable  of  the  castle  of 
Cardiff,  bailiffs,  and  elder  aldermen,  were  to  be  justices, 
with  jurisdiction  over  misdemeanours;  and  to  keep  the 
weights  and  measures.  The  bailiffs  were  to  be  coroners  and 
escheators — a  fair  was  granted,  with  a  court  of  pie  powder 
and  a  court  of  record,  to  be  held  before  the  bailiffs.  A 
confirmation  of  all  previous  privileges  and  exemptions  from 
toll.  Sec.  concludes  the  charter. 

SCOTLAND. 

With  respect  to  Scotlandj  also,  we  may  make  the  same  ob- 
servation— ^that  the  charters  to  that  portion  of  the  kingdom 
m  the  reign  of  James  I.,  were  in  substance  the  same  as  those 
in  England,  being  granted  to  the  burgesses  and  inhabitants j  inbabitBiite 
and  incorporating  them,  as  well  as  giving  them  the  power 
of  making  burgesses  and  freemen,  a  grant  which  was  more 
general  in  that  reign. 

As  to  the  other  provisions,  they  mostly  resembled  those 
we  have  given  in  the  reign  of  Queen  Elizabeth. 

CONCLUSION. 

We  have  at  length  concluded  the  documents  of  this  im- 
portant reign,  in  which  we  have  seen  the  king,  in  the  first 
instance,  pursuing  the  steps  of  his  predecessor,  and  increasing 
the  members  to  Parliament,  by  summoning  new  places  to 
make  returns ;  but  after  some  time,  finding  the  inconvenience 
of  such  a  course,  it  was  abandoned,  and  the  more  effective 
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"°^  •  method  resorted  to  of  controlling  the  boroughs  which  already 
existed. 

In  some  respects  the  courts  of  law  were  subservient  to 
the  views  of  the  crown,  but  at  length,  towards  the  close  of  the 
reign,  the  celebrated  committee,  to  which  we  have  so  fre- 
quently referred,  with  great  moderation,  but  at  the  same  time 
with  firmness,  laid  down  those  sound  constitutional  principles 
which  served  as  a  check  on  the  crown  upon  the  one  hand,  and 
a  restraint  upon  the  irregularities  of  the  people  on  the  other ; 
by  restoring  the  ancient  class  of  burgesses,  under  the  deno- 
mination of  the  inhabitant  householders  resiant — from  which 
all  the  other  essential  consequences  follow,  o( local  responsible 
residence,  where  the  party  is  knoum,  and  his  character  duly 
appreciated — of  liability  to  all  burdens,  pecuniary  and  per- 
sonal— scot  and  lot — and  of  responsibility  to  the  law,  by 
being  sworn  and  enrolled  as  a  resiant. 

It  is  one  of  the  distinguishing  characteristics  of  our 
constitution— our  system  of  government — and  the  nature  and 
habits  of  the  people ;  that  whatever  may  be  the  encroach- 
ments, or  violent  acts  of  the  crown  upon  the  one  hand,  or 
the  more  dangerous  violence  and  inordinate  desires  of  the 
I  people  on  the  other ; — yet  if  the  temporary  excitement  is  al- 
lowed to  subside,  and  time  is  permitted  leisurely  to  do  its 
work,  our  institutions  will  correct  themselves — the  vessel  of 
the  state  will  right — and  the  constitution,  through  all  its 
dangers,  be  safe  and  inviolate. 

Thus  it  was  during  the  violent  reign  of  Kii^  James;  and 
although  he  did  all  in  his  power  to  further  the  plans  of  in* 
fluence  which  had  been  before  commenced — and  was  aided 
in  his  endeavours  by  circumstances,  both  within  and  without 
these  kingdoms,  yet  was  the  substance  of  the  constitution 
left  unimpaired ;  although  he  had  laid  the  foundation  of  fu- 
ture evils  and  usurpations  which  have  gone  on  increasing  to 
the  present  day ;  and  which  will  leave  us,  in  the  succeeding 
reigns,  little  more  to  do  than  to  record  the  gradual  progress 
of  those  mischiefs  which  had  been  so  unfortunately  com* 
menced ;  and  in  the  increase  of  which,  the  law  and  the 
people  themselves  have  been  too  instrumental. 
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Charles  I.  auspiciously  began  his  reign  with  the  constitu-  1625 
tional  and  wise  measure  of  summoning  a  parliament,  which  1649. 
he  seems  not  to  have  adopted  reluctantly  or  misgiyingly,  but 
even  with  eagerness,  and  a  sincere  desire  of  meeting  the  two 
Houses,  who  assembled  on  the  21st  of  June : — less  thati 
three  months  after  the  death  of  James  I.  No  disposition 
was  shown  to  influence  thej^  proceedings,  but,  on  the  con- 
trary, restraint  is  said  to  have  been  placed  on  those  connected 
with  the  court,  to  prohibit  tbejx.  pxakiiig  any  effort  to  guide 

Happy  would  it  have  ^^jt0^  England  if  that  disposition 
had  continued,  and  been  fostered  by  a  cordial  inclination  in 
the  Parliament  to  meet  their  monarch  half  way  in  the  mea- 
sures he  meditated  ;  and  MTboth  t^ hailL co-operated  in 
seeking  honestly  the  good  of  the  country. 

Unfortunately  the  contrary  was  the  conduct  of  both  par- 
ties— each  exasperated  the  other.  The  king's  disposition  to 
assert  his  prerogative,  aided  by  the  offence  given  by  his  fa- 
vourite, had  a  strong  tendency  to  indispose  the  Houses  of 
Parliament  to  allow  the  necessary  claims  he  made  upon 
them :  and,  on  the  other  hand,  the  severe  course  adopted  by 
Parliament  to  resist  the  improper  extension  of  the  prerogative 
by  the  king,  and  to  restrain  the  baneful  power  of  the  favou- 
rite, drove  the  monarch  to  measures  far  beyond  what  might  0\r1^ 
nlkiimriiTfl  hayo  botn  necessary  im^imaf  or  j  ustifiable. 

It  is  ntlhifi  firrir^  but  of  little  importance  to  consider  what 
might  have  been  the  effect  if  a  different  temper  had  governed 
each  party ;  the  only  application  we  can  i^^r  make  of  the 
terrible  scenes  which  followed,  is  to  shun  the  dangerous 
course  of  driving  matters  to  extremities. 

The  great  men  who  had  so  strenuously,  yet  moderately, 
protected  the  constitution,  and  maintained  the  cause  of 
national  freedom,  in  the  last  reign,  continued  in  the  House  of 
Commons  in  the  first  Parliament  which  Charles  I.  summoned ; 
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Charles  I.  j^^^  unfortunately,  for  the  reasons  we  have  mentioned  before, 
they  did  not  continue  the  same  line  of  moderate  conduct  they 
had  previously  adopted. 

They  began  to  act  as  a  party,  and  from  the  untoward  cir- 
cumstances of  the  times — agitated  by  political  and  religious 
excitement — they  by  degrees  were  drawn  into  measures, 
which  probably  they  would  not  otherwise  have  adopted ; 
and  endeavoured  to  obtain,  by  artifice  and  management, 
those  advantages  for  their  party,  which  neither  the  interests 
of  the  country  required ;  nor  would  a  direct  pursuit  of  the 
preservation  of  the  constitution,  or  the  protection  of  civil  or 
religious  freedom,  have  suggested. 

The  king's  necessities,  both  foreign  and  domestic,  were 
great  and  pressing ;  but  no  disposition  was  shown  to  relieve 
him  from  the  embarrassment. 

Statutes.  The  statutes  which  were  passed  during  the  first  Parlia- 
ment show  the  tone  and  temper  of  the  time. 

The  first  was  for  punishing  divers  abuses  committed  on 
the  Lord's  day,  and  prohibiting  assemblies  for  unlawful 
pastimes  on  Sunday. 

The  second  enabled  the  king  to  make  leases  of  lands, 
parcel  of  the  duchy  of  Cornwall,  as  one  of  the  numerous 
measures  at  that  time  permitted  for  the  purpose  of  enabling 
the  king  to  provide  for  some  of  his  necessities  out  of  his 
hereditary  property.  A  course  apparently  sanctioned  by  the 
party  formed  against  the  king,  for  the  purpose  indirectly  of 
reducing  his  power;  with  which  object  the  third  statute 
seems  also  to  be  framed,  as  it  was  to  facilitate  the  obtaining 
licenses  of  alienation. 

The  fourth  statute  was  for  the  further  restraint  of  tippling 
in  inns,  ale-houses,  and  other  victualling  houses. 

The  fiflh  and  sixth  gave  three  subsidies  by  the  spirituality, 
and  two  by  the  temporality  —  the  scanty  pittance  which 
the  Parliament  allowed  the  king  to  carry  on  the  war  which 
the  country  and  Parliament  had  sanctioned. 

The  conference  with  the  lords,  and  the  violent  debate 
as  to  the  subsidies  granted    to  the  king,  which  close  the 
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session — seem  to  have  justified  him  in  the  course   which  Charles  I. 
be  took  of  appealing  to  the  country  by  dissolving  the  Par- 
liament. 

The  last  message  which  the  king  sent  to  the  House  of 
Conunons  before  the  dissolution,  thanked  them  for  their 
good  intentions;  but  desired  them  to  consider,  that  his 
afiairs  required  a  speedy  dispatch.  And  he  pressed  for  a 
present  answer  about  his  supply ;  which,  if  it  was  granted, 
he  gave  his  royal  word,  that  in  winter  he  would  meet  them 
again  at  what  time  they  chose,  and  hold  together  until  they 
had  perfected  all  those  things  for  the  commonwealth  and 
the  king,  which  were  then  in  conception. 

In  the  debate,  on  the  one  hand,  the  great  necessities  of  the 
king  were  urged,  as  well  as  the  sums  of  money  which  had 
been  raised  by  the  sale  of  places  and  otherwise ;  and  it  was 
in  vain  pressed  upon  the  House  to  abandon  their  fears, 
jealousies  and  disgusts,  and  to  rely  upon  the  king's  promise 
to  reform  those  disorders,  which  had  not  happened  in  his 
time,  and  which  he  had  assured  them  of  his  desire  and  reso- 
lution to  reform. 

On  the  other  hand,  the  danger  of  bad  precedents  and  of 
granting  subsidies  in  reversion  were  pointed  out.  It  was 
even  suggested,  that  his  majesty  might  obtain  credit  for 
40,000Z.  without  any  grant  from  Parliament;  and  Sir  Ed- 
ward Coke,  using  scraps  of  Latin  to  give  points  to  his  ar- 
guments, and  citing  the  punishments  which  in  former  times 
had  been  inflicted  on  those  who  had  pressed  for  more  sub- 
sidies, offered  to  give  rather  out  of  his  own  estate  1,000Z.  than 
to  grant  any  other  subsidy. 

Religion  was,  according  to  the  spirit  of  the  times,  drawn 
into  the  discussion;  and  two  days  afterwards.  Parliament 
was  dissolved,  upon  the  alleged  ground  of  the  raging  pre- 
valence of  the  plague. 

A  Parliament  was  summoned  again  in  the  winter  of  the 
«ime  year,  as  the  king  had  promised,  although  he  had  not 
obtained  the  supply  for  which  he  had  asked.  But  the  Par* 
iiament  seem  to  have  considered  that  they  might  compel  this 
meeting  by  withholding  the  supply. 
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Charles  I.  Though  so  little  was  granted  at  the  last  meeting  of  Parlia- 
menty  the  first  act  which  appears  in  the  Journals  after  the 
assembling  of  the  House,  was  one  brought  in  for  ministering 
an  oath  to  make  true  account  of  all  public  rates,  taxes  and 
collections — an  indication,  at  least,  thus  early  in  the  session, 
of  their  suspicion  of  the  misapplication  of  the  public  funds. 

Two  days  afterwards,  the  chancellor  of  the  exchequer  de- 
livered a  message  from  the  king,  taking  notice  of  the  order 
for  sending  out  writs  upon  the  double  returns ;  and  adding, 
that  Sir  Edward  Coke,  being  sheriff  of  Buckinghamshire, 
had  been  returned  for  the  county  of  Norfolk,  contrary  to 
the  tenor  of  the  writ,  and  therefore  he  hoped  the  House 
would  do  him  that  right  as  to  send  out  a  new  writ. 

The  commons  proceeded  to  the  consideration  of  the 
supply — the  relief  of  their  grievances — the  king's  estate 
— the  accompt  of  the  subsidies  and  fifteens,  granted  in  the 
21st  of  James  I. — ^and  the  misgovemment — ^misemployment 
of  the  king's  revenues^ — and  miscounselling. 

A  few  days  afterwards,  an  act  was  brought  in  for  the  due 
election  and  free  choice  of  the  knights  of  the  shire ;  and  of 
the  citizens  and  burgesses  of  cities,  boroughs,  and  towns  cor- 
^low™**  P^^^^y  which  latter  expression,  from  the  circumstance  we 
have  before  abundantly  shown,  was  inapplicable  to  the  sub- 
ject for  which  the  bill  was  intended,  for  no  corporate  towns, 
as  such,  had  a  right  to  return  members  to  Parliament;  and 
on  the  other  hand,  boroughs  not  incorporated  had  that  right. 

The  same  term,  however,  occurs  in  the  title  of  another 
bill,  in  which  it  was  not  so  inappropriately  introduced  as  in 
the  former.    It  was  an  act  for  avoiding  the  increase  of  cot- 
tages,  in   cities,  boroughs,   towns  corporate,    and    market 
Inmates,    towns  ;  and  also  an  act  concerning  inmates.* 

It  seems  to  have  been  an  indiscretion  on  the  part  of  the 
commons,  that  they  constantly  persevered  in  bringing  under 
discussion  the  fundamental  principles  of  the  government. 

The  state  of  the  king  and  kingdom — the  king's  settled  re- 
venue— ^formed  subjects  of  inquiry  before  committees.  And 
a  discussion  arose  whether  the  ancient  mode  of  describin&^ 

•  1  Journ.  820,  830. 
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the  House  as  "  the  poor  commons  "  should  be  continued  in  Charles  i. 
the  petitions. 

The  king  however  took  these  matters  in  good  part^  and 
thanked  the  House  for  their  care  in  examining  his  estate, 
and  gave  leave  to  enter  into  it  ;*  and  sent  to  the  House  an 
account  of  the  customs  of  Ireland,  which  at  that  time  let  for 
13,000£ 

A  committee  reported  to  the  House  that  they  had  con- 
sented to  the  subsidies — the  bill  to  be  brought  in  for  them 
as  soon  as  the  House  had  presented  their  grievances,  and 
received  the  king's  answer.^  But  it  appears  the  king  was 
afterwards  frequently  obliged  to  make  application  to  Par- 
liament for  a  supply. 

The  session  passed  on  without  any  material  business 
being  done — the  House  of  Commons,  however,  still  driving 
matters  to  extremity,  by  calling  for  the  commitment  of  the 
Dake  of  Buckingham — ^interfering  with  Cambridge  in  the 
election  of  their  chancellor;  and  in  every  other  respect, 
though  apparently  with  an  honest  view,  towards  the  good  of 
the  country,  yet  marring  the  success  of  the  measures  they 
contemplated  by  a  want  of  temperance  and  moderation. 

Another  Parliament  was  called  upon  the  17th  of  March,  1627. 
the  commencement  of  which  was  not  more  auspicious  than 
the  former.  It  began  with  an  objection  upon  the  part  of 
the  House^  that  the  message  sent  to  them  to  attend  his 
majesty  at  the  House  of  Lords  was  not  sent  by  the  knight 
of  the  black  rod ;  and  it  was  recommended,  that  the  speaker 
should  not  stir  until  they  had  received  a  message  through 
that  channel ;  however,  the  House  at  length  agreed  to  go  to 
the  king,  who  was  waiting  for  them. 

The  lords  and  commons  soon  screed  upon  a  petition  to 
the  king,  into  which  they  introduced  Magna  Charta,  and 
the  early  statutes  against  the  levying  of  taxes,  without  the 
assent  of  the  archbishops,  earls,  barons,  knights,  burgesses, 
and  other  the  freemen  of  the  commonalty  of  this  realm. 

They  complained  of  commissions  which  had  been  issued, 
and  oaths  which  had  been  imposed  upon  the  people,  as  well 

•  1  Journ.  863.  t  1  Journ.  842. 
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Charles  I.  ^s,  amongst  other  things,  the  quartering  of  soldiers  upon 
1627.  the  inhabitants  of  divers  counties  in  the  realm,  and  the 
enforcing  of  martial  law ;  as  ^^ell  as  the  exemption  from 
punishment  which  had  been  allowed  to  many  offenders  by 
the  forbearance  of  the  ministers  of  justice.  And  in  conclu- 
sion, they  prayed  that  all  these  grievances  should  be  re- 
dressed. To  which  the  king  answered,  that  "  right  should  be 
done  as  was  desired." 

Nevertheless  the  House  still  continued  to  press  complaints 
of  grievances,  both  civil  and  religious;  and  unfortunately 
their  conduct  was  met  by  equally  unjustifiable  conduct  by 
the  king. 

It  is  needless  to  pursue  this  inquiry,  further;  the  rest  of 
this  reign  being  merely  a  continuation  of  the  same  conduct 
on  both  sides. 
Statutes.  It  is  only  material  to  refer  to  the  statutes  /which  passed 
during  this  period,  and  the  few  occurrences  in  the  House  of 
Commons  which  will  illustrate  the  history  of  the  municipal 
bodies. 

The  statute  next  after  the  petition  of  grievances,  was  for 
the  further  reformation  of  abuses  committed  on  the  Lord's 

« 

day. 

Another,  with  reference  to  the  great  subject  which  occu- 
pied much  of  the  attention  of  Parliament,  prohibited  'the 
passing  or  sending  of  any  to  be  popishly  bred  beyond  the 
seas. 

A  third  was  for  the  better  suppressing  of  unlicensed  ale- 
house keepers. 

.  The  fourth  was  a  highly  useful  enactment,  for  the  continu- 
ance and  repeal  of  divers  former  statutes,  affecting  many 
subjects  of  general  importance;  and  the  session  closed  with 
the  grant  of  five  subsidies  by  the  spirituality,  and  five  by 
the  temporality. 

COVENTRY. 

1627.         In  the  third  year  of  Charles  I.,  a  question  arose  as  to  the 
retijim  of  citizens  for  Coventry;*  one  sheriff  having  returned 

•  1  Joura.  874. 
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two  gentltoien  of  the  county  elected  by  the  major  part,  and  C>>"^«  I« 
the  other  sheriff  returning  two  others  resiant  in  the  city.*  1627. 
Hie  former  two  gentleman  not  being  either  resiant  or  Jree- 
■cn,  according  to  the  statute  of  the  first  of  Henry  V.  which 
was  referred  to,  the  committee  most  extraordinarily  resolved, 
with  one  voice,  that  the  two  nan-resiant  and  non-freemen 
candidates  were  duly  elected. 

Sir  Edward  Coke  appears  to  have  taken  up  the  argument, 
and  strangely  to  have  contended,  that  though  the  act  was 
in  the  negative,  yet  if  they  elected  a  non-resiant,  it  was 
good.  And  the  sheriff  who  refrained  from  returning  them, 
was  called  before  the  House  upon  his  knees,  and  charged 
by  the  speaker  to  acknowledge  his  error  in  not  returning 
the  two  non-resiants ;  which  he  accordingly  did,  pleading 
his  ignorance :  stating  that  he  was  misled  by  the  statute  of 
Henry  V.,  and  the  House,  upon  an  acknowledgment  of  his 
error,  was  pleased  to  remit  any  further  punishment. 


EXETER. 

In  the  saaie  year,  a  report  of  the  election  for  JExeter,  shows    ^^^ 
to  how  great  a  length  the  usurpations  of  the  select  bodies 
had  at  that  time  proceeded  .f 

Mr.  Lynn  and  Mr. ,  were  returned  by  one  indenture, 

and  Mr.  Lynn  and  Mr.  Jordan  by  another.  It  was  alleged 
that  by  prescription,  the  mayor  and  common  council  nominated 
torn,  out  of  which  the  burgesses  chose  two.  That  the  mayor 
and  24  nominated  Mr.  Lynn,  Mr.  Martyn,  and  two  others, 
but  not  Mr.  Jordan ;  but  that  Mr.  Jordan  was  chosen  by 
greater  nunabers  than  Mr.  Martyn. 

That  the  sheriff^  upon  the  nomination  of  the  four  had  said, 
they  might  choose  another. 

Upon  the  question,  whether  the  election  and  return  of  Mr. 
Jordan  was  good,  it  was  decided  in  the  affirmative. 

And  it  appears  afterwards,!  that  the  magistrates,  being 
defeated  in  their  election,  refused  to  pay  the  wages  of  the 
member  who  had  been  chosen  by  the  commons,  out  of  the 
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Charlei  I.  lands  given  to  the  city  for  that  purpose,  although  they  paid 

1627.  the  other  burgesd. 

The  consideration  of  this  matter  was  referred  to  the  com- 
mittee. And  it  was  resolved,  "  that  the '  mayor  of  Exeter 
should  be  sent  for  to  the  House,  by. a  letter  from  the  speaker/* 

COLCHESTER. 

^^^  The  anomalous  election  attempted  at  Exeter,  as  we  have 
seen  above,  and  the  usurpation  of  the  common  council  being 
set  aside,  we  find  the  same  done  by  the  House  of  Commons 
with  respect  to  an  attempt  made  at  Colchester,  to  return  by 
the  select  body ;  who,  assembling  together  in  an  upper  room^ 
to  the  number  of  42,  the  bailiffs,  aldermen,  and  common 
council,  elected  two  members,  whilst  the  "  common  sort  of 
burgesses,"  (as  the  Journal  states  it,*")  assembled  in  a  lower 
room,  and  elected  one  of  those  before  chosen  by  the  common 
council,  and  a  third  person. 

The  House  decided  that  the  two  latter  were  duly  elected ; — 
again  negativing  the  usurpation  of  the  select  body,  who 
claimed  a  right  to  elect  by  prescription :  but  the  evidence 
showing  that  there  was  no  common  council  till  the  time  of 
Edward  IV.,  the  prescription  was  held  insufficient. 

LEWES. 

1628.  The  following  day  it  was  i^reed,  that  the  electicm  at  Lewes 

InhabitF  ^as  to  be  made  by  the  inhabitants  :f — ^which  in  truth  de- 
ants.  '' 

scribes  the  right  too  shortly.     For  subsequently,  in  the  10th 
1736     of  George  II.,  the  right  was,  according  to  the  eommon  law, 
decided  to  be  in  the  inhabitants  paying  scot  and  lot : — ^who 
Burgesses,  must  therefore  be  taken  to  be  the  bwffesses. 

BRIDPOET, 

Select  In  the  case  of  J3ru2pof  ^,  j:  also,  the  bcdliff  and  twehs  eapi^ 
tal  burgesses  claimed  the  sole  power  to  elect  by  prescriptisny 
and  gave  in  proof  an  usage  for  40  years ;  which,  however,  was 
answered  by  a  prior  usage  to  the  contrary ;  and  by  the  pro- 
duction of  a  return  of  the  sixth  of  Edward  VI.  "  per  Ballivos 

*  1  Jonrn.  876.       1 1  Journ.  877.      %  1  Journ.  883. 
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jKT  €usengum  communitatis/'  to  which  it  was  replied,  that  Charles  I. 
the  addition  of  the  ''  commonalty  "  was  made  because  it  was    1628. 
the  name  of  the  corporation ;  that  the  leases  were  made  in  that 
fofm,  but  the  commoners  neyer  meddled  with  them. 

Objections  were  suggested  to  the  testimony  of  the  wit* 
nesses; — and  tliat  the  commoners  had  been  called  to  the 
election  in  the  first  year  of  James  I.,  because  they  contributed 
to  the  members'  toages.  HowcTer,  the  committee  resolved, 
that ''  the  commonalty  in  general  ought  to  have  voices  in  the  Right. 
''  election,  and  that  no  warning  having  been  given  to  them 
"  the  return  was  void." 

YORK  COUNTY. 

In  an  inquiry  respecting  an  election  for  the  county  of 
York^  it  is  expressly  stated,  that  the  persons  who  claimed  to 
vote  had  40s.  freehold,  and  were  resiants  within  the  county  Resiants. 
upon  the  day  of  the  date  of  the  writ. 

AMERSHAM,  &c. 

We  have  seen  before,  in  the  reign  of  James  I.,  that  three 
places  in  Buckinghamshire,  Amersham,  Marlow,  and  Wen-  Boroughs 
doceTy  and  also  Hertford,  were  resummoned  to  send  mem- 
bers to  Parliament,  upon  proof  of  their  having  anciently  re- 
turned burgesses.  The  same  occurs  in  the  fourth  year  of  1628. 
this  reign  upon  similar  proof,  and  it  was  said  that  ^'boroughs 
'^  did  sometimes  send,  and  sometimes  forbore,  in  respect  of 

■  _ 

*^  poverty,  not  being  able  to  pay  the  burgesses'  wages.    By  the 

**  writ,    every  ancient   borough   ought  to  send ;  and    the 

*^  bounds  of  these  were  like  ancient  boroughs,  and  they  paid 

"  buigage  rents — ^and  tenths  as  boroughs,  and  not  fifteenths, 

^  and  therefore  ought  to  send  bui^esses."    The  committee 

decided  accordingly  ;  and  that  the  long  discontinuance  was 

BO  loss  of  the  right: — for  it  was  not  fi,  franchise  which  could 

ie  lost,  but  a  service  pro  bono  publico ;  and  thereupon  writs 

isflued,  and  the  elections  were  by  the  inhabitants  :-^-which  is  inhabit 

a  parliamentary  usage  to  show  that  the  inhabitants  were  the 

burgesses. 

*  1  Joorn.  884. 
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Charles  I. 

BOSTON. 

1628.        A  question  occurred  in  the  same  year,*  with  respect  to 
body.    Boston^  whether  a  select  number  or  the  commonalty  ought  to 
choose,  and  it  was  agreed  by  the  committee,  *^  that  the  elec- 
^'  turn  of  burgesses  to  Parliament  in  all  borougJis  did  of  com- 
mon right  belong  to  the  commoners,  and  that  nothing  could 
take  it  from  them  but  a  prescriptiony  and  a  constant  usage 
beyond  all  memory," 
Right.        And  it  was  decided  that  the  right  at  Boston  rested  in  the 
*^  comnumalty"  and  not  in  the  mayor,  aldermen,  and  com- 
mon council ;  and  the  member  who  was  elected  by  a  ma- 
jority of  the  commonalty  was  seated. 
Burgeflses.      Here  again  the  commoners,  and  the  commonalty,  who  are 
the  inhabitants,  are  declared  to  be  the  burgesses. 

WARWICK. 

1628.  An  inquiry  also  occurred  with  respect  to  the  election  for 
Warwick,f  whether  it  ought  to  be  made  by  the  mayor  and 

Select    common  council,   or  by  the   commoners    in  general.      Two 

^'    hundred  of  the  commoners  disclaimed  to  have  any  right  of 

election ;  but  it  was  refused  to  be  accqfted  by  the  committee. 

Right,  because  if  but  one  commoner  appeared  to  sue  for  his  right 
they  would  hear  him — and  the  committee  again  decided, 
that  the  right  of  election  belonged  to  the  commonalty. 

Tonnage,      The  disputes  as  to  tonnage  and  poundage  between  the  king 
and  the  House  of  Commons ;  and  the  strong  measures  adopted 
by  that  body,  brought  the  sessions  to  a  close: — ^and  the  king, 
T        who  had  suffered  so  much  from  the  conduct  of  the  Parlia- 
ment, seems  to  have  determined  not  hastily  to  resummon  it. 

This  drove  him  to  the  necessity  of  finding  other  modes, 
than  by  the  supplies,  of  raising  money;  and  those  which  he 
adopted,  unfortunately,  wanted  the  sanction  of  legal  autho- 
rity. Some  funds  were  raised  by  granting  indulgences  from 
the  necessity  of  being  knighted,  for  which  compositions  were 
paid.     Monopolies  also  were  revived  by  the  erection  of  new 

♦  1  Journ.  893.  t  1  Joum.  907. 
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companies  and  carparatioTis,  under  the  exception  made  in  the  Charles  l. 
statute  of  James  against  monopolies,  in  favour  of  new  inven-     1628. 
tions ;  but  it  is  said,  by  Lord  Clarendon,  that  from  all  these 
sources  the  king  obtained  no  more  than  1500/. 

The  court  of  Star  Chamber  also  extended  its  authority,  and  * 

some  revenue  is  said  to  have  been  raised  by  heavy  fines  in- 
flicted by  that  tribunal.  Loans  were  adopted  from  the  minis- 
ters and  courtiers,  and  from  the  city  of  London : — nor  was 
the  coining  of  base  money  omitted.     And  to  sum  up  all  the  !' 

grounds  upon  which  the  commons  and  country  took  offence, 
though,  considering  its  application,  no  injury,  beyond  that 
important  consideration  of  infringing  the  principles  of  the 
constitution,  was  inflicted — '^  ship  money  "  was  imposed. 

With  these  precarious,  illegal,  and  unconstitutional  sources 
of  revenue  did  Charles  succeed  in  supporting  his  government 
for  many  years. 

The  king  at  last  was  driven  by  his  necessities  to  call  a    1640. 
new  Parliament ;  and  after  eleven  years'  intermission,  and 
the  trial  of  many  irregular  methods  of  taxation,  in  the  16th 
year  of  his  reign  Parliament  was  resummoned. 

The  king  directed  the  Houses  to  be  informed  that  he  had 
contracted  a  debt  of  300,000/.  for  the  support  of  the  army, 
and  which  he  had  charged  upon  his  crown  lands.*  He 
therefore  urged  the  necessity  of  an  immediate  grant  of 
the  supplies,  alleging  that  he  had  not  expended  any  money 
uselessly,  by  unnecessary  pomp,  or  any  other  kind  of  mag- 
nificence; that  what  had  been  levied  on  his  subjects,  had 
been  employed  for  their  benefit  and  preservation ;  and  that 
though  he  was  desirous  of  obtaining  immediately  these  sup-  .' 
pUes,  yet  he  had  no  inclination  to  preclude  them  from  their  * 
right  of  inquiring  into  the  state  of  the  kingdom,  or  to  pre- 
sent to  him  petitions  for  the  redress  of  their  grievances. 

He  added,  that  the  Parliament  of  Ireland  had  twice  con- 
fided in  his  good  intentions,  and,  granting  him  a  large  supply 
in  the  beginning  of  the  session,  had  experienced  the  good 
eflects  arising  from  the  confidence  reposed  in  him. 

These  topics,  however,  made  but  little  impression  on  the    - 

•  2  Journ.  13. 
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Chtrletl.  House,  which,  consiating  of  gentlemen  over  whom  the  crown 
1628.    had  no  influence,  it  was  extremely  difficult  to  manage. 

A  few  days  after  the  meeting  of  Parliament,*  three  heads  of 
grievances  were  stated,  which  embraced  the  leading  points 
of  the  liberty  of  ■  Parliament— -the  preservation  of  religion — 
and  the  conservation  of  the  liberties  of  the  kingdom. 

However,  we  shall  again  quit  thes6  subjects  of  general 
politics,  and  adhere  more  closely  to  the  precise  object  of  our 
inquiry. 

MICHELL. 
1640 

J  '^        Soon  after  the  meeting  of  the  Hou8e,t  a  question  arose  as 

body,     to  the  election  of  Mickell,  in  Cornwall,  whether  the  burgesses 

alone  had  the  right  of  election,  or  the  burgesses  and  inkabi" 

tants.    The  report  is  not  very  distinct  as  to  the  decision 

1700.     between  the  parties,  but  in  a  subsequent  inquiry  the  right 

Right,    appears  to  have  been  fixed  in  the  burghers  and  inhabitants 

paying  scot  and  lot. 

The  portreeve  was  chosen  at  the  court  leet,  where  the 
elizors  and  jury  appointed  him  the  returning  officer. 

In  substance,  this  decision  also  declares  the  inhabitant 
argesses.  JiQy^^jiQU^^  to  be  the  burgesses. 

EAST  GRINSTEAD; 

hoi^f  As  to  East  Grinsteady  the  petitioners  contended,  that  the 
right  of  election  was  to  be  in  the  burgage  holders  only.%  On 
the  other  hand  the  sitting  member  affirmed,  that  the  inhahi- 

Inhabitants  ^f^^g  h^d  the  right  as  well  as  the  burgage  holders,  and 
produced  indentures  to  prove  it.  The  committee  were  of 
that  opinion,  and  confirmed  the  sitting  member. 

The  right  of  the  inhabitants  was  again  established  in  the 
22nd  of  Charles  II.  Notwithstanding  which,  however, 
at  subsequent  periods,^  the  right  was  limited  only  to  the 
burgage  holders. 


1670. 


1640. 


Another  place  is  reported  at  the  same  time,  though  its 
name  is  not  mentioned,  as  having  a  right  of  election  in  the 

*  2  Joum.  5.  t  2  Journ.  10. 

t  2  Joum.  10.  §  1689,  1695,  1769. 
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iMkabitamis  paying  scot  ani^  Utj  and  that  it  was  not  con-  Cfaariw  I. 
fined  by  prescription  to  the  cuicient  buigesses.* 

HONITON.— ASHBURTON. 

Homton  and  Ashbiartonj  neither  of  which  were  mentioned 
as  boroughs  in  Domesday,  were  this  year  restored  to  the 
right  of  sending  members  to  Parliament.t  The  latter 
having  before  retamed  in  the  26th  of  Edward  I.,  and  it  was 
stated  they  were  still  boroughs,  and  paid  the  charge  of 
boroughs — ^tenths  and  not  fifteenths    -as  Ghreat  Marlow  did. 

M  ALTON. 

The  history  of  Malton  is  peculiar.     It  sent  burgesses  to 
Parliament  from  the  commencement  of  the  returns  by  bo- 
roughs, in  the  26th  of  Edward  I.,  but  it  intermitted  for     1297. 
many  years,  until  the  order  of  the  House  for  Malton  as 
well  as  AUerton  to  send  members.     Its  usages  and  customs  Customs. 
were  compiled  in  the  reign  of  Queen  Elizabeth^  and  are 
stated   to   have  been  used  from  time  immemorial.     Prom 
them  it  will  be  seen  who  were  the  burgesses  ;  and  that  they 
assembled  twice  a  year  at  the  court  leet,  where  the  *^  com-    Leet. 
monalty  "  of  the  suitors  elected  all  their  officers,  and  regu- 
lated all  the  concerns  of  the  borough,  with  the  assistance  of 

Malton  being  one  of  the  burgage  tenure  boroughs,  will 
justify  the  insertion  of  a  short  history  of  that  place,  and  of 
some  of  its  customs,  the  similarity  of  which  with  the  cus- 
tumals  of  the  Cinque  Ports,;]:  and  the  privileges  of  Manches- 
ter, cannot  fail  to  strike  the  reader.§ 

These  customs  of  Malton  were  claimed  by  the  burgesses  Customs. 
in  1596,  as  gmnted  to  them  from  the  first  foundation  of  the 
borough  by  their  lord. 

That  there  was  granted  to  the  burgesses  a  piece  of  waste    lfi06. 
ground,  on  either  side  of  the  town  of  New  Malton,  to  the  intent 
that  the  burgesses  and  their  successors  should  always  therein 
get  stone  and  earth,  for  buildings  within  the  town. 

*  2  Joum.  14.  t  See  before,  p.  532,  et  seq. 

t  2  JottiD.  96.  $  See  before,  p.  541,  et  seq. 
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Charles  I.      That  they  should  have  four  ports ; — that  is  to  say,  four 

1596.     gates ; — and  the  walls  of  the  borough,  together  with  all  profits 

of  the  walls,  towards  the  mending  of  the  same ;  and  the 

bttrgesses  have  evermore  been  accustomed  to  feed  their  beasts 

in  those  wastes. 

That  the  burgesses  should  have  common  pasture  for  all 
their  beasts,  without  any  stint,  with  free  entry  and  going  out 
to  the  moor,  by  a  large  open  way,  the  which  is  called  '^  the 
outgang,^'  and  the  pasture  and  the  outgange  was  granted 
and  given  to  the  burgesses. 

That  the  burgesses  should  have  a  free  court,  to  be  holden 
within  the  borough ;  and  that  they  should  have  two  bailiffs 
and  two  under  bailiffs,  and  one  bui^ess  clerk,  resident  and 
bydeing  within  the  borough,  for  the  holding  of  the  court,  and 
JwH'-    the  burgess  clerk  to  be  of  their  own  free  election,  6y  12 
sworn  burgesses,  by  their  faith  that  they  made  to  the  lord  and 
to  the  commonalty  of  the  borough ;  and  that  no  other  bailiff 
should  make  any  attachment  or   summons  within  the  bo- 
Excludes  rough,  without  the  bailiff  of  the  borough  that  is  sworn.    And 
'  that  no  distress  made  within  the  borough  should  be  removed 
without  the  liberty  thereof. 
Courts.        That  the  burgess  should  make  out  two  suites*  by  the  year 
to  the  court,  that  is  to  say,  at  the  great  court  next  after  the 
feast  of  St.  Michael,  and  at  the  great  court  next  after  St.  Hilary 
day;  except  they  have  prisoners  to  deliver,  or  judgment  to  be 
given  on  any  plaint :  and  they  should  have  their  eight  days 
of  summons ;  and  at  all  the  aforesaid  courts  the  burgesses 
might  essoyne  once  or  twice;  and  if  they  made  a  default, 
and  appeared  after  the  second  essoyne,  they  should  be  amerced 
Ad.  and  no  more. 
Burgage.      That  there  should  no  other  court  be  holden  within  the 
liberty  of  the  burgage,  except  the  court  of  burgage. 

That  no  burgess  or  other  man  who  dwelt  within  the  borough, 
should  sue  another,  but  only  in  the  coui:t  of  the  borough. 
And  if  any  burgess  of  the  borough  be  sued  by  any  man  of 
the  country,  or  by  any  neighbour  of  the  burgess,  the  burgess 
should  have  his  eight  days'  respite.     And  if  so  be  that  he 

*  These  are  clearly  the  court  leets. 
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come  into  the  court  on  the  first  day  after  he  be  attached,  Charles  l, 
and  ask  eight  days  from  that  day,  he  should  have  his  delays,     1^96. 
that  is  to  say,  two  essoynes  after  every  appearing.     And  the 
same  should  extend  as  well  to  the  plaintiff  as  to  the  defend- 
ant, in  all  manner  of  plaints,  whether  of  debt  or  trespass, 
or  plea  of  land. 

And  if  any  burgess  of  the  burgage  sued  his  iieigKbauT  of  the 
same  towuj  not  being  a  burgess,  or  any  man  of  the  country, 
they  should  have  court  from  day  to  day  with  delays,  that  is 
to  say,  two  essoynes,  as  well  the  plaintiff  as  the  defendant. 
And  if  so  be  that  he  appeared  not  after  the  second  essoigne, 
then  should  the  essoigne  be  turned  into  default,  and  he 
should  be  amerced  by  the  affeering  of  12  men. 

That  if  any  man  who  dwelt  within  the  borough,  as  well  a 
foreiffner  as  burgess,  should  be  summoned  or  attached  to 
any  court  without  the  borough,  or  to  the  wapentake,  the 
bailiffs  or  sub-bailiffs  of  the  borough,  or  any  minister  of  the 
lord,  having  letters  patent  of  the  lord,  should  come  to  them 
that  hold  the  court  or  wapentake,  on  the  first  day  of  sum- 
mons or  attachment,  and  ask  the  privilege  of  the  borough, 
and  he  that  held  the  court  of  wapentake  should  grant  it,  so 
that  right  judgment  be  done  to  every  man. 

That  judgment  of  all  manner  of  plaints  and  considerations 
in  the  borough  court,  should  be  given  and  judged  by  the 
suitors  of  the  court ;  and  all  amercements  affeered,  except  Saitora. 
only  the  amercements  of  the  commons,  and  assise  of  bread 
and  of  all  other  transgressions  that  touched  the  lord's 
person. 

That  all  burgesses  of  the  borough  should  be  free  of  all     Toll. 
toll  of  the  lord,  in  all  manner  of  merchandise ;  but  if  they 
be  associate    with    any    foreigner    or    stranger,   then  the 
foreigner  and  the  stranger  should  give  toll,  as  well  for  the 
burgess  as  for  himself,  &c. 

That  they  should  have  a  free  prison  for  all  manner  of  evil  Prison, 
doers  that  are  taken  within  the  borough,  in  order  that  in 
their  court,  by  the  commokalty  ^  of  the  suitors  they  might 
judge  the  prisoners  or  misdoers,  and  deliver  them.     And  the 

•  I.e.  The  commonalty  of  the  suitors  at  the  court  leet. 
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CktriM  I.  burgesBes  should  ordstta  a  piUory  and  stacks,  lawful  and 
1596.     strong* 

That  the  burgesses  of  the  borough  should  answer  before 
the  justices  of  the  peace  in  all  sessions  and  inquiries,  with 
12  chosen  of  the  same.  And  also  before  the  sheriff  in  his 
Toum.  toum,  holden  within  the  liberty  of  the  borough,  and  in  no 
other  place:  and  that  the  burgesses  should  there  make  a 
Pannel.  ponnel  of  the  12  men,  which  pannel  should  be  presented 
and  delivered  before  the  justice  or  the  sheriff,  by  the  bailiff 
or  sub-bailiff  of  the  same  burgage. 

That  the  burgesses  should  have  liberty  to  grind  their  com 
and  their  malt  at  the  lord's  mill. 

That  they  should  have  in  the  mill  two  millers  and  one 

page,  chosen  by  the  assent  of  the  commonalty  of  the  borough  ; 

the  which  millers  should  be  sworn  in  the  court  at  two  times  in 

Two     the  year,  that  is  to  say,  at  the  two  head  courts  of  the  com» 

courts.  ^  ^  ^ 

monalty  of  the  hcrough. 

Also  it  is  used,  that  all  manner  of  measures  of  the  mill, 
wherewith  they  take  maulter,  should  be  proved  in  the  said 
court  of  the  borough,  by  the  bailiff,  two  times  in  tJie  year  ;  and 
there  should  be  no  miller  removed  from  the  mill  without 

Common-  the  ossent  of  the  commonalty  of  the  borough  ;  and  no  miller 
should  be  put  into  the  mill,  without  the  assent  of  the  com- 
monalty  ;  nor  .any  minister  be  put  in  the  mill  before  that  he 
be  sworn  to  be  true  to  the  commonalty. 

That  all  the  burgesses  of  the  borough,  and  all  that  dwell 
within  it,  might  grind  their  corn  and  their  malt  which  they 
buy  in  the  country,  or  in  the  market  wheresoever  they  will, 
without  any  impediment,  so  that  their  com  and  malt  be 
consumed  within  their  houses. 

That  the  burgesses  should  have  the  standard  of  weights 
and  measures  proved  before  the  bailiffs  and  the  commonalty 
of  the  borough,  and  marked,  and  the  standard  sealed  with 

ComBMm   the  common  seal,*  and  the  mark  should  be  kept  under  the 

ScaI. 

seals  of  four  bui^esses  chosen  for  the  same  intent. 
Two         That  all  manner  of  bakers  and  butchers  should  be  sworn 

courts.  • 

*  Common  seal ;  and  yet  Malton  does  not  appear  to  have  been  then  incorporated. 
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twice  in  the  year,  to  the  eommamdty  of  the  iorou^/i/ that  Chmrles  I. 
is  to  9ay,  at  the  two  great  courts.  1596. 

That  &e  buraesses  should  chooee  in  their  court,  two  ale-  Th«prpper 

^  duty  of  the 

inters.  leet. 

That  every  bwrgess  should  give  to  the  lord  one  time  in  the  Shows  that 
fear,  a  jee  farm  rent  for  his  tenement,  called  gassteage ;  gesses 
diat  is  to  sav;  for  every  tenement  that  hath  one  door,  a  hoaae- 
pomy;   if  so  be  it  be  letten  to  farm  to  the  court  of  the  ^  ^* 
boroughy  after  the  feast  of  St.  Michael ;   for  every  house 
that  is  letten  to  him  that  hath  two  doors,  two  pence  in  the 
year  to  the  court ;  and  for  every  toft  that  is  not  builded,  one 
penny  by  the  year,  except  they  be  tenements  of  the  knight's 
fee,  or  of  the  prior  of  Malton,  the  which  give  nothing  to  the 
lord.    And  if  so  be  that  a  burgess  appropriate  tenements 
lying  together,  or  hold  them  to  his  proper  use  he  should 
give  but  one  gassteage  to  the  lord,  as  it  were  for  one  tene- 
ment. » 

That  any  burgess  having  divers  tenements  to  his  own  use 
in  divers  places,  or  if  he  make  of  one  tenement  divers  tene- 
aents,  with  divers  tenants  dwelling  in  them,  he  should  Dwelling. 
give  a  whole  gassteage.  And  it  is  lawful  to  every  burgess 
to  sell  his  tenements,  or  to  ^ve  them,  or  to  will  them  in  his 
testament,  without  impediment  of  the  lord,  or  of  the  bailiffs. 
And  the  lord  of  the  fee  should  not  have,  nor  \eveT  had,  the 
ward  of  the  heritage  of  any  burgess  of  the  borough :  and 
should  never  claim  any  thing  of  the  heritance,  but  only  the 
&ith  of  his  tenant  for  his  tenements  on  his  land,  after  the 
decease  of  his  predecessors. 

In  the  28th  of  Charles  II.  there  was  a  petition  by  the     i675. 
inhabitants  of  the  town. 

And  in  the  first  of  James  I.,  there  was  another  petition  by     i685. 
the  baiUffs,  burgesses,  and  inhabitants. 

There  was  also  a  petition  by  which  the  burgesses  who  were     noB. 
electors,  complained  that  several  persons  were  polled^  who 
did  not  pay  scot  and  lot,  and  that  others,  limng  without  the  Scot  and 
harough,  pretending  to  be  freeholders,  were  also  allowed  to     ^^^ 

po]].  residents. 

Notwithstanding  the  numerous  petitions  from  this  place. 
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Charles  I.  there  is  no  resolution  with  respect  to  the  right  of  election. 

By   some   contrivance,    however,    notwithstanding  all   the 

usages  and  customs  of  the  place,  as  detailed  in  the  reign  of 

Leet.     Queen  Elizabeth,  which  referred  to  the  "  court  leety^  where 

the  bailiff  or  returning  officer  was  then  elected,  yet  the  right 

Burgage  was  only  exercised  by  the  burgage  holders — ^an  usurpation 

holders.  .  .  . 

no  doubt  founded  upon  the  mistake  we  have  pointed  out 
before,  of  confounding  the  resiant  homeholders,  or  cLctual 
occupiers  of  the  houses  with  the  tenants  in  fee, 

SEAFORD  AND  COCKERMOUTH. 

Seaford  also,  in  the  county  of  Sussex,  was  in  like  manner 
restored  in  1640,  as  well  as  Cockermouth,  in  the  county  of 
Cumberland.* 

WINDSOR. 

1640.  We  have  before  seeuf  several  changes  in  the  right  of  elec- 
tion for  Windsor.^  It  was  in  this  year,  the  16th  of  Charles  I. 
that  it  was  decided — upon  the  question  whether  the  inhabi- 
tants in  general,  or  the  particular  choice  of  the  mayor,  bai- 
liffs, and  some  few  of  the  town,  should  prevail — ^that  "  €Ul 

Right,    the  inhabitants  have  generally  the  right  of  election  :'* — the 
charter  of  Edward  IV.  being  treated  as  an  incorporation  of 
the  inhcAitants.^    And  it  will  be  remembered,  that  charter 
is  in  the  same  form  as  many  we  have  quoted  in  the  subse- 
quent reigns  of  Queen  Elizabeth  and  James  I.|| 

MALTON  AND  NORTHALLERTON. 

These  places,  in  Yorkshire,  like  Honiton  and  Ashburton, 
in  Devonshire,  were  also  restored  to  their  right  of  returning 
members,  upon  an  inspection  of  the  records  which  related 
to  them. 

Thus,  notwithstanding  the  experience  of  James  I.,  and  his 
declaration  of  the  difficulty  he  had  found  in  managing  the 
boroughs  which   then  returned    members  to    Parliament, 

*  2  Joum.  p.  78.  t  2  Journ.  47.  t  See  before,  p.  131,  et  seq. 

$  See  before,  p.  127.  |{  2  Journ.  p.  49. 
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Charles  I.  had  at  this  time,  either  sanctioned  or  submitted  Charles  I. 
to  the  restoration  of  no  less  than  eight  boroughs ;  two  in     1640. 
the  fourth  year  of  his  reign,  and  six  in  this  year ;  of  the 
htter  three  were  in  the  north,  and  three  in  the  south : — 
adding  altogether  16  members  to  the  House  of  Commons. 

Tlus  course  had  been  first  adopted  by  Henry  VIII.,  and 
afterwards  followed  by  Queen  Mary,  Queen  Elizabeth,  and 
James  I.,  in  the  beginning  of  his  reign.  Those  however, 
wluch  were  now  restored,  appear  rather  to  have  been 
adopted  by  the  commons  themselves,  owing  to  the  prac- 
tice which  the  crown  had  before  sanctioned,  for  the  purpose 
of  increasing  their  own  power  against  the  crown.* 

In  six  of  the  eight  boroughs,  the  burgesses  were  defined 
to  be  the  inhabitant  householders;  the  right  of  election  being 
decided  to  be  in  them.  In  the  other  two  cases,  Malton 
and  Northallerton,  the  right  was  determined  to  be  in  the 
Imrgcige  holders;  and  in  the  latter,  the  inhabitant  house- 
holders were  joined  with  them.  Upon  these  two  decisions 
we  have  before  remarked. 

STATUTES. 

In   the    same    Parliament  in  which   these  transactions     1627. 
occurred,  seven  and  thirty  statutes  were  passed  :— one  sud-  37  statutes 
denly  brought  in  and  carried  through  its  stages  with  great 
unanimity  and  rapidity,  to  prevent  the  inconveniences  by 
the  adjournment  of  Parliament.     It  was  only  temporary,  but 
it  unconstitutionally  provided,  that  the  Parliament  should 
not  be  dissolved,  prorogued,  or  adjourned,  without  their  own 
consent.     Another  for  granting  the  subsidy  of  tonnage  and 
poundage ;  and  another  for  the  speedy  provision  of  money 
for  disbanding  the  armies,  and  for  settling  the  peace  of  the 
two  kingdoms  of  England  and  Scotland.  fo^O 

The  10th  chapter  was  for  the  important  purpose  of  regu-    .  ^^^ 

htiDg  the  privy  council,  and  taking  away  the  Star  Chamber. 

His  statute  recited  some  of  the  clauses  of  Magna  Charta. 

The  5, 16,  28,  36,  and  42  of  Edward  III.,  the  3rd  of  Henry 

VIL,  and  the  2l8t  of  Henry  VIII. ;  and  on  the  ground  that 

*  Pari.  Hist.  vol.  xzi.  p.  212. 
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lQ4e  STATUTES. 

ChmitB  I.  all  matters  examined  in  the  Star  Chamber  might  be  re* 
dressed  by  the  common  law^  the  Star  Chamber,  and  the  court 
of  the  President  and  Council  in  the  Marches  of  Wales  were 
abolished,  and  no  other  court  was  to  exercise  their  jarisdic* 
tion ;  and  neither  his  majesty  nor  his  privy  council  were  to 
have  any  jurisdiction  over  any  man's  estate,  but  that  the 
same  ought  to  be  tried  and  determined  in  the  ordinary  courts 
of  justice,  and  in  the  ordinary  courts  of  law. 
Inhabitants  There  was  also  another  statute  for  securing  the  monies  to 
the  inhabitonts  of  the  county  of  York,  and  other  adjoining' 
counties,  for  the  billeting  of  his  majesty's  army,  &c. 
Ship  Another  act  declares  the  proceedings  touching  ship- 
money,  to  have  been  unlawful  and  void :  and  vacates  all 
proceeds  and  records  concerning  it;  specially  reciting  the 
proceedings  against  Hampden. 

Another  statute  provided  against  the  encroachments  and 
oppressions  in  the  Stannary  Courts. 

Another  fixed  the  limits  and  bounds  of  ihti  forests. 

And  another  regulated  the  clerk  of  the  market ;  an  office  of 
which  such  frequent  mention  has  been  made  in  the  charters. 
Knight-  And  to  prevent  for  the  future  the  exactions  of  any  compo- 
sitions for  exemptions  from  taking  knighthood,  it  was  pro- 
vided that  none  should  be  compelled  for  the  future,  to  take 
the  order  of  knighthood,,  nor  be  fined  for  not  doing  so. 

Some  provisions  ibr  the  better  government  and  regulation 
of  Ireland  close  the  sessions. 
1640.  T^'^  important  bill  for  triennial  parliaments,  which  is  not 
printed  in  the  statutes  at  large,  passed  in  this  session,  after 
two  conferences  between  the  lords  and  commons,^  and  they 
both  thanking  his  majesty  for  giving  his  assent  to  it. 

GATTON. 

It  has  been  before  remarked,  upon  the  decisions  ofihe  com- 
mittee, reported  by  Glanvill^  that  the  qualification,  ais  to  the 
common  law  right  of  election  in  favour  ofprescriptionsy  was  un^ 
tenable,  inasmuch  as  no  such  ptescriptions  had  ever  existed. 

In  the  case  of  Gatton,t  which  occurred  in  the  17th  of 

*  2  Joura.  286.  f  2^  Jonmv  308. 
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CSiarles  !•,  that  question  arose.    The  point  in  dispute  was,  Ch^^^*  >« 
whether  the  burgesses  by  common  right,  had  the  power  of     I64i« 
election ;  or  the  freeholders^  dwelling  out  of  tovm^  who  had 
freeholds  in  the  town,  by  tirtue  of  a  particular  ^escWp^an. 
Tlie  committee  were  of  opinion  that  there  was*  in  this  a  pre- 
scription  which  was  good  against  the  common  right. 

It  appeared  in  evidence  that  a  return,  in  the  33rd  of  Henry  * 
VIII.,  was  made  by  Roger  Copley,  who  is  described  in  it  as   » 
a  burgess  and  inhabitant  who,  by  virtue  of  a  precept  to  him 


directed,  had  made  the  retiirn^  nnd  ^ti^rftfnrft  was,  in  his  own 
person,  both  the  returning  officer  and  the  elector,  ' 

it  was  also  given  in  evidence,  that  in  the  first  and  sixth  of 
Edward  VL,  the  returns  were  ihade  by  the  inh€d>itants  and 
burgesses;  but  in  the  tenth  of  James  I.  a  precedent  was 
shown  on  behalf  of  the  freeholders. 

Some  other  matters,  not  material  to  our  inquiry,  were  dis- 
cussed, but  it  was  resolved  that  there  was  no  sufficient  proof 
of  a  prescription  i^ainst  the  common  right,  and  therefore  the 
candidate  who  had  at  the  election  the  smaller  number  of 
votes^  was  declared  duly  elected ;  and  the  contrary  was  de- 
cided as  to  the  other  candidate  who  had  a  majority  of  votes, 
but  the  greater  portion  of  therm  were  freeholders  dwelling 
out  of  the  borough. 

In  this  mstance,  therefore,  we  see  the  decision  of  the  com- 
mittee against  that  prescription  which  had  been  referred  to 
in  the  decision  in  Glanville's  Reports,  in  the  time  .of  James  L 
And  most  properly,  because  OattoncUarh/wasnatabo^ 
nmgh  by  prescription.     It   is  not  mentioned  as- such  in> 
Domesday;  there  are  no  other  documents  to  show,  that  it 
was  a  borough  before  the  time  of  tegal  memory,  and  it  re^ 
turned  no  members  to  Parliament  till  the  29th  of  Henry  VL, 
in  the  38th  year  of  which  reign,  and  in  the  7th  and  12th  of 
Edward  IV,,  it  had.     It  also  returned  members ;  as  well  as 
in  the  27th  year  of  Queen  Elizabeth;  at  which  time  the  cir-     1584. 
eainstances   connected  with    this   borough   are  somewhat 
oiriotts. 

•  Harl.  MSS.,  763^  9. 
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Charles  I.     The  following  letters  are  to  be  found  amongst  the  Harleian 
1684.     Manuscripts : — 

"  After  my  very  hearty  commendations. — Whereas  there 
are  to  be  returned  by  you,  against  the  Parliament,  two  bur- 
gesses for  Gratton,  in  that  county  of  Surry,  which  theretofore 
have  been  noiiiinated  by  Mr.  Coplie,  for  that  there  are  iio 
burgesses  in  the  boraiigh  there  to  nominate  them.  Forasmuch 
as  by  the  death  of  the  said  Mr.  Coplie,  and  minority  of  his 
son — the  son  with  his  lands  are  within  the  survey  and  rule  of 
the  court  of  ward  whereof  I  am  his  majesty's  chief  officer^ 
you  shall,  therefore,  forbear  to  make  return,  of  and  for  the 
said  town,  without  direction  first  had  from  me  therein, 
whereof  I  pray  you  not  to  fail,  and  so  I  bid  you  heartily 
farewell. 

"From  the  court  at  St.  James's,  this  13th  of  November,  1584. 

'^  Your  very  loving  friend, 

**  W.  Burghley. 

'*  To  my  very  loving  friend,  Walter  Covert,  Esq.,  sheriff 
of  the  county  of  Surrey  and  Sussex,  and  to  his  under-sheriff, 
or  to  other  persons." 

And  a  few  days  afterwards  the  following  letter  was  also 
written  :* — 

"  After  my  hearty  commendations. — ^Whereas  in  the  inden- 
ture returned  for  the  borough  of  Gutton,  in  the  county  of 
Surrey,  Mr.  Frauncis  Bacon,  and  Mr.  Thomas  Bushoppe, 
are  nominated  burgesses.  Forasmuch  as  Mr.  Frauncis  Ba- 
con is  returned  also  for  another  borough,  and  so  certified 
and  sworn,  you  shall  appoint  in  his  room  and  place  Edward 
Browne,  Esq.,  and  so  to  certify  him  with  Mr.  Bushoppe ; 
so  fare  you  well. 

"  From  the  court,  this  24th  of  November,  1684. 

«  Your  loving  friend, 

"  W.  Buighley." 

1587.         In  the  30th  of  Elizabeth,  the  return  was  by  the  burgesses 
and  inhabitants. 

•  Harl.  MSS.  703,  10. 
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In  the  18th  of  James  I.,  the  case  of  Gatton  was  before  a  Cbaries  i. 
committee  of  the  House^  and  a  report  was  made,  from  which     ^^^ 
it  appeared  that  the  precept  had  been  sent  to  the  constable, 
the  principal  officer  of  the  town,  but  was  delivered  to  the 
minister,  who  announced  the  following  Wednesday  for  the 
election. 

Mr.  Copley  and  some  of  his  lessees  made  their  choice  the 
Tuesday  before — the  freeholders  making  their  choice  on  the 
Wednesday;  and  this  being  confessed  to  be  true,  all  the 
committee  were  of  opinion  that  it  was  not  a  true  election,  and 
that  the  return  was  void. 

A  heated  discussion,  in  which  Sir  Edward  Coke  held  a 
conspicuous  part,  aftei'wards  took  place,  in  the  course  of 
which  it  appeared,  cUl  the  freeholders  except  one  dwelt  out  of 
the  tawny  and  only  held  of  the  manor  within  it ;  that  the 
election  was  made  at  Ryegate ;  and^  upon  a  division,  there 
was  no  voice  in  support  of  the  election,  but  a  general  vote 
igainst  it ;  and  there  was  a  proposal  that  there  should  be  no 
new  election,  in  respect  of  the  danger  from  the  lord  of  the 
borough ;  but,  in  conclusion,  the  two  candidates  who  stood 
on  the  votes  of  the  freeholders  were  confirmed  in  their  seats. 

It  is  also  stated,  upon  the  Journals  of  the  18th  of  James  I.,* 
that  the  writ  for  Gatton  was  directed  to  the  burgesses,  and 
deliyered  to  Mr.  Copley — ^that  the  town  consisted  only  of 
seven  houses — and  that  all  but  one  were  his  tenants — that 
the  election  by  them  was  good,  and  that  they  agreed  upon 
their  election  in  Gatton,  and  sealed  it  casually  in  Ryegate. 

However,  the  reader  has  already  seen  what  was  the  de- 
cision of  the  committee  in  the  17th  of  Charles  I.  on  this 
point,  which  militates  against  this  determination,  but  was, 
in  effect,  supported  by  that  which  occurred  in  the  fourth  of 
Charles  I.,  about  eight  years  after  the  inquiry  in  king  James'  1628. 
time.  Upon  that  occasion,  Mr.  Hackwill  reported  from  the 
^^^^nmiittee  of  privileges,f  that  there  were  two  indentures  for 
Gatton— one  by  the  inhabitants,  the  other  by  Mr.  Copley 
solely; — that   Mr.  Owfeild  and  Sir  Charles  Howard  were 

•  1  Journ.  512.  t  1  Joum.  876. 
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Charles  I.  retumed  by  the  inhoMtants — Sir  Thomas  Lake  and  Mr. 

1628.     Jerome  Westou  by  Mr.  Copley^  who  iasisted  that^  as  sole 

inhabitaQt,  he  was  entitled  to  return^  as  had  been  done  be* 

fore  in  the  33rd  of  Henry  VI 11.,  and  in  the  first,  second  and 

third  of  Queen  Mary. 

On  the  other  part  it  was  insisted,  that  in  the  seventh  Ed- 
ward VI.,  Mr.  Copley,  "  et  omnes  inhabitantes,"  retumed. 
And  in  that  of  the  28th  and  43d  of  Elizabeth  and  the  first 
and  18th  of  James  I.  the  return  was  made  by  the  inliobitantg. 
And  that  in  all  the  latter  parliaments  Mr.  Copley  joined 
with  other  inhabitants  in  the  return. 

Mr.  Copley  in  reply  urged,  that  it  had  been  resolved  by 
the  former  committee,  that  those  who  had  lands  in  their  own 
manurance,  although  they  dwelt  out  of  the  burgh,  were 
entitled  to  vote.  The  return  of  Sir  Charles  Howard  and 
Mr.  Owfeild  was  held  to  be  good ;  and  the  other  of  Sir 
Thomas  Lake  and  Mr.  Weston  was  void,  and  to  be  taken  off 
the  file;  so  that  the  return  by  the  inhabitants  was  supported 
against  that  by  Mr^  Copley. 
1697.  I^  ^^  eighth  of  William  III.,  the  election  of  Gratton  w€is 
again  before  a  committee.  It  was  insisted  for  the  petitioner, 
tl^at  the  right  of  election  was  in  the  inhabitants  not  receivinff 
alms,  and  in  the  freeholders  of  the  borough,  having  such 
freehold  in  their  own  occupation ;  and  that  upon  the  poll  the 
petitioner  and  Mr. Evelyn  had  each  11  voices:  but  it  was 
insisted  on  behalf  of  the  petitioner,  that  several  who  voted 
for  Mr.  Evelyn  were  not  qualified ;  and  that  four  who  had 
a  right  to  vote,  and  would  have  voted  for  Mr.  South,  were 
denied* 

For  Mr.  Evelyn  it  was  insisted,  that  the  right  of  election 
was  in  the  freeholders  of  the  borough,  and  inhabitants  paying 
scot  and  lot. 

And  the  committee  resolved  in  favour  of  Mr,  Evelyn. 
Prescrip-      Thus,  even  taking  the  qualification  in  favour   of  prescript 
tion,  as  laid  down  by  the  committee  in  the  reign  of  James  I. 
to  be  correct,  yet  in  this  instance  the  prescription  was  de- 
cided not  to  exist.     Nevertheless  the  freeholders  were  held 
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entitled  to  vote,   contrary  to  the  common  right,  but  theCHariesl. 
inhMtoMt  householders  were  likewise  permitted  to  share     1696. 
with  them  in  the  election. 

The  r^ht  thus   established — or   in  other    words,    these  „    ... 
qMouficattonsfor  (ntrgess-^hip — are  open  to  many  objections.      •re- 
First. — ^The  freeholders'  right  was  contrary,  as  we  have 
shown  from  the  commencement  of  this  inquiry,  to  the  prin- 
ciples and  practice  of  the  common  law. 

Next  it  introduced  nonresident  burgesses,  which  was  con-  Non-resi- 
trary  to  the  whole  principle  and  object  of  our  municipal 
institutions ;  as  well  as  to  the  law  connected  with  parliamen- 
tary representation. 

Again  it  placed  the  whole  control  of  the  borough  in  the 
bands  of  the  owner  of  the  soil,  who,  by  creating  non-resident 
freeholders,  had  the  means  of  entirely  out-numbering  the 
inhabitants  of  the  place. 

There  was  also  another  objection,  which  might  indeed 
be  made  in  all  places  where  the  inhabitants  had  the  right  of  in^abiunt* 
election,  were  there  not  in  the  constitution  some  principle 
which  would  operate  as  a  correction  of  the  abuse. 

It  would  be  in  the  power  of  the  owner  of  the  borough  to 
destroy  the  houses  to  such  an  extent,  that  the  inhabitants 
might  be  reduced  to  the  smallest  possible  number. 

In  this  instance  of  Gatton  there  existed  only  one.  In  Old 
Sanun,  there  were  none.* 

It  is  impossible  to  concei  ve  that  this  could  be  any  part  of 
the  constitution  of  England.  It  therefore  becomes  necessary 
to  ascertain  what  is  the  principle  which  would  prevent  so 
obvious  an  abuse.  The  history  we  have  given  affords  an 
easy  explanation  of  the  corrective  principle.  Jurisdiction 
separate  from  the  sheriff  was  the  real  foundation  of  the 
borough.  Whenever,  therefore,  the  number  of  inhabitants  borough, 
in  the  place  was  so  reduced  as  to  take  away  the  necessity 
for  such  a  jurisdiction,  and  there  were  not  means  of  carrying 
it  on  by  a  sufficient  number  of  inhabitants  to  fill  the  offices, 

*  It  appean  from  the  Indentures  of  Return  at  the  Rolls  Chapel,  that  in  the 
fim  year  of  Queen  Mary,  Sir  Nicholas  Throckmorton,  andJohn  Throckmorton,  Esq., 
"  Burgeoses  de  Castro  Vetris  Sanim, "  elected  themselves  "  pro  nobis  et  nomine 
*ottn>  el  nomine  tocius  frargi  predict!. " 
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0^^^^  l«  and  perform  its  functions — as  bailiffs — portreeves — jurors — 
constables^  &c.,  then  the  borough,  by  operation  of  law,  was 

Dissolution  dissolved,  and  became  again  a  part  of  the  county.  So  easy  a 
solution  may  be  afforded  of  the  apparent  paradox  in  our 
constitution,  in  the  existence  of  such  places  as  Gatton  and 
Old  Sarum. 

oidSuom.  With  respect  to  the  latter  place  we  find  that  it  was  of 
great  antiquity,  having  been  a  British  settlement  prior  to  the 
time  of  the  Romans,  and  was  the  residence  of  some  of  the 
Saxon  kings.  Alfred  strongly  fortified  it,  and  in  960,  Edgar 
held  a  council,  to  deliberate  upon  measures  for  the  preven- 
tion of  the  Danish  aggressions.  In  1076,  the  episcopal  see 
of  Sherborne  was  removed  to  Old  Sarum,  and  Bishop 
Herman  founded  the  cathedral,  which  was  completed  by 
Bishop  Ormund  in  1092. 

In  1095,  William  Rufus  held  a  council  here,  and  Henry  I. 
made  it  one  of  his  places  of  residence.  From  the  time  of 
Stephen  to  that  of  Richard  I.,  so  serious  were  the  disputes 
between  the  clergy  and  the  castellans,  that  Bishop  Herbert 
obtained  permission  from  the  pope  to  lay  the  foundation  of 
another  cathedral  at  Salisbury,  where  the  episcopal  see 
was  removed,  which  caused  the  immediate  decay  of  Old 
Sarum. 

But  it  is  not  mentioned  in  Domesday,  nor  does  any  charter 
appear  to  Old  Sarum  prior  to  the  13th  year  of  Henry  II L, 
when  a  grant  of  only  five  or  six  lines,  giving  to  the  bur^ 
gesses  a  m£rchant  guild,  and  all  the  liberties  and  customs 
which  the  citizens  of  Winchester  had,  confirm  charters  of 
Henry  I.,  Henry  IL,  and  John,  to  which  it  refers;  but  they 
do  not  appear  on  the  charter  rolls.  It  returned  members  to 
Parliament  in  the  23rd  of  Edward  I. : — intermitted  till  the  34th 
of  Edward  III. :  after  which  it  constantly  returned.  Its 
members  were,  like  those  of  many  other  boroughs,  returned 
in  the  reign  of  Henry  V.  in  the  county  court. 

1688.         ^^  ^^^  Revolution,  the  right  of  election  was  decided  to  be 
in  t/ie  freeholders  being  burgage-holders  which,  for  the  rea- 

Right,     sons  we  have  given  before  in  the  cases  of  Malton  and  others, 
was  not  justified  by  law;  and  in  truth,  was  the  real  founda- 
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tion  of  the  subsequent  abuses  in  this  borough,  under  which  Charlei  1. 
the  right  was  exercised  by  non-resident  freeholders,  although 
there  were  no  inhabitants  to  be  the  burgesses  of  the  place. 

In  1706,  it  was  agreed,  that  the  right  was  in  the  hur gators,     ^'^^' 
it  probably  being  the  interest  of  both  parties  on  that  occa-  Interest. 
sion,  as  we  have  frequently  remarked  before  with  respect 
to  other  places,  to  support  that  right ;  and  therefore  it  was    Right. 
again  decided,  that  the  right  was  in  the  freeholders  being 
the  burgage-holders  of  the  borough. 

It  appeared  that  one  of  the  voters  had  taken  possession 
of  his  freehold  on  the  day  of  his  election,  which  may  be 
remarked  as  one  of  the  abuses  arising  from  the  burgage 
tenure  right  of  voting.  The  party  had  received  no  rent,  and 
had  only  given  his  note  for  the  purchase  money.  And  traces 
appeared  of  the  burgages  being  split ;  though  in  a  subsequent 
time  it  appears  that  the  policy  was  to  keep  the  freeholds  in 
as  few  hands  as  possible. 

In  Lord  Lovelace's  case*  it  was  said,  that  ^^  no  place  could     i632. 
^  be  exempt  totally  from  the  king's  laws ;  and  that  a  grant 
'^  from  the  king  to  exclude  his  officers  from  such  a  place  is 
"void,  if  the  king  do  not  appoint  some  to  do  justice  there,^* 

This  principle  shows,  that  the  observations  we  have  before 
made,  with  respect  to  Gratton  and  Old  Sarum,  were  correct, 
that  when  they  ceased  to  have  a  sufficient  number  of  inhabit- 
ants to  constitute  a  couii;,  they  could  no  longer  be  boroughs 
or  places  with  distinct  jurisdiction  exclusive  of  the  sheriff. 

We  have  before  seen,  from  the  reign  of  Edward  IV.  up-  • 
wards,  the  interference  with  the  elections  by  some  of  the 
considerable  men  of  the  country.f  And  the  commons  had 
lately,  in  opposition  to  the  king,  resorted  to  the  measure 
before  adopted  by  the  crown,  of  resummoning  ancient  bo- 
roughs to  send  members,  to  increase  the  numbers  in   the 

*  Sir  Wiiliam  Jones,  et  etiam,  283. 

t  See  before,  p.  1008.  Andin  the  26th  Elizabeth,  it  appears  in  the  indenture  of  re- 
turn, at  the  Rolls  Chapel, "  That  the  wardens  and  burgesses  of  St.  Ives,  with  the  con- 
teat  of  the  Right  Hon.  William,  Marquis  of  Winchester,  and  William,  Lord 
MouDtjoye,  chief  lords  of  the  town  and  borough,"  elected  the  burgesses  for  this  bo- 
>viigb  io  Parliament. 
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Charles  I.  House.  But  the  commons^  who  had  taken  this  course,  be- 
came jealous  of  the  interfereace  of  the  peers  with  the  elec- 
1641.  tion  of  their  members,  and  therefore,  in  the  17th  of  Charles  I., 
made  the  following  order :  *  "  Whereas  the  House  of  Com- 
'^  mons  has  received  information  that  letters  from  peers  are 
"  directed  to  boroughs  that  now  are  to  make  elections  of  memr 
"  bers  to  serve  in  this  Parliament ;  they  conceive  that  all  letters 
"  of  that  nature,  from  any  peers  of  this  realm,  do  necessarily 
"  tend  to  the  violation  of  the  privileges  of  Parliament,  and  the 
"  freedom  of  the  election  of  the  members  that  ought  to  serve  in 
*'  the  House  of  Commons.  And  do  declare,  that  notwithstand- 
^*  ing  such  letters,  all  persons  to  whom  elections  of  knights  and 
"  bui^esses  do  belong  ought  to  proceed  to  their  elections  with 
"  that  freedom  which,  by  the  laws  of  the  realm  and  of  right, 
"  they  ought  to  do,  and  do  expect,  that'if  any  such  letters  from 
^'  any  peers  of  the  realm  shall  hereafter  be  sent  unto  them, 
'^  that  the  parties  receiving  the  same  shall  certify  the  contents 
'^  thereof,  or  bring  the  letters  themselves  to  the  speaker  of  the 
"  House  of  Commons. "+ 

Court  leet  ^6  have  showti,  in  a  previous  part  of  this  work,  the 
manner  in  which  the  pure  practice  of  our  ancient  constitu- 
tion was  by  degrees  superseded  by  the  neglect  of  the  court 
leet — by  the  substituting  for  it  the  court  baron,  with  the 
introduction  of  abuses  in  its  administration,  which  the  law 
might  with  the  greatest  ease  have  prevented,  repressed,  or 
punished.  But,  on  the  contrary,  they  were  allowed  to  pro- 
ceed unheeded,  and  the  following  extract  from  the  Journals 
will  establish,  on  the  one  hand,  that  the  court  leets  were 
still  in  practice  at  this  time — that  the  abuses  were  gradually 
increasing;  and  the  courts  of  law  had  so  long  neglected  their 
progress,  that  Parliament  at  last,  to  a  certain  extent, 
usurped  their  functions,  and  made  this  order,  which  might 
have  been  more  appropriately  issued  by  the  Court  of  King's 
Bench. 

•  2Jouni.  337. 
t  The  interference  also  by  warrants  or  letters  to  high  constables  or  other  officen, 
to  be  communicated  to  the  freeholders  or  other  electors,  or  threatening  the  electors* 
was  also,  in  1670,  declared  to  be  unparliamentary,  and  a  violation  of  the  right  of 
election.— 9  Joum.   191. 
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"The  humble  petition  of  the  mayor  and  burgesses  of  Taun-  Charles  I. 
tony  concerning  some  misdemeanours  and  abuses  committed     1642. 
by  the  steward  of  the  leet  court  of  that  town,  (the  manor  Taunton. 
thereof  belonging  to  the  Bishop  of  Winton,)  in  nominating 
and  packing  o(  juries.* 

.  *^  Upon  a  complaint  made  to  this  House,  that  the  steward 
of  the  leet  court  of  the  manor  of  Taunton  Deane  had  com- 
mitted some  misdemeanours  in  requiring  the  bailiffs  of  that 
town,  by  his  warrants,  to  return  at  the  last  leet  the  names  of 
such  persons  only  as  were  nominated  by  himself,  by  means 
whereof  a  jury  was  compacted  of  unfit  persons,  the  which 
course  may  favour  of  an  ill  precedent,  and  of  ill  consequence 
to  the  peace  of  the  kingdom.  It  is  ordered,  that  the  steward 
do  issue  out  his  warrants  at  the  next  court  leet  in  the  usual 
manner,  as  hy  the  custom  of  the  place  he  ought  to  do.  And 
that  the  bailiffs  do  make  returns  of  the  jurors  in  the  ancient 
usual  manner.  And  that  the  steward  do  forthwith  attend 
this  house  to  answer  for  his  former  misdemeanours." 

1634 

In  the  19th  of  Charles  I.,  one  return  was  made  for  Tewkes-  Tewkei- 
bury  by  the  bailiffs  under  their  seal,  and  another  by  the  in-     '^'y* 
iabitants.f 

The  committee  avoided  the  election  of  the  member  who 
was  returned  by  the  former,  and  seated  the  one  who  was  re- 
turned by  the  latter. 

The  house  also  took  upon  themselves  to  make  an  ordi-     1645. 
nance:}:  for  disfranchising  several   aldermen  and  common 
counciimen  of  the  city  of  Bristol,  for  having  nominated  a   Bristol. 
mayor  and  a  committee  for  settling  the  government  of  the 
city;  as  well  as  for  maintaining  the  garrison  of  Bristol ;.  and 
settling  the  militia  there.^ 

•  2  Jonra.  756.  t  3  Journ.  378.  t  4  JonrD.  319. 

j  In  the  23rd  of  Charles  I.  (1647),  the  speaker  was  directed  to  write  a  letter  to 
the  several  cities,  boroughs,  and  corporations,  to  require  such  places  as  had  elected 
any  delinquent  to  be  mayor,  to  proceed  to  a  new  election. — 5  Journ.  317. 

In  the  next  year,  the  House  allowed  the  choice  of  a  person  to  be  one  of  the 
bailifi  of  Aldbarough  in  the  county  of  Suffolk.— 6  Journ.  35. 

And  also  directed  an  oath  to  be  taken  by  every  freeman  in  London  and  other 
cities,  boroughs,  and  towns  corporate,  which  it  is  clear  nobody  could  impose  but 
the  king  or  the  legislature.— 6  Journ.  137.    Though  the  speaker,  in  an  answer  to  a 
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Charles  I.     In  the  year  preceding^  it  had  been  also  resolved  that  Sir 
1644.     John  Morley  should  be  forthwith  disabled  from  being  mayor 
Newcastle  ^^  aldcFman  of  the  town  of  Newcastle  ;  and  the  House  nomi- 
nated  and  approved  of  another  person  to  be  mayor^  and  di- 
rected that  he  should  be  restored  to  be  an  alderman  of  New- 
castle.* 

They  also  nominated  another  alderman,  a  recorder  and  a 
sheriff;  and  a  committee  was  directed  to  consider  of  fit 
persons  to  be  aldermen  in  the  place  of  those  who  had  been 
removed  and  disabled. 

Thus,  in  these  instances,  we  find  again  the  House  of  Com- 
mons usurping,  and  even  exceeding,  the  jurisdiction  of  the 
Court  of  King's  Bench ;  and  adopting  that  course  of  inter- 
ference with  the  municipal  elections  which  every  person 
knowing  and  revering  the  constitution  could  not  but  have 
deprecated  in  the  crown;  and  which  was  much  more  danger- 
ous when  usurped  by  such  a  body  as  the  House  of  Com- 
mons than  it  ever  could  have  been  if  exercised  by  the 
king. 

But  the  House  of  Commons  were  at  this  time  rapidly 
approaching  to  the  unrestrained  exercise  and  abuse  of  the 
unconstitutional  powers  they  had  assumed. 

At  the  beginning  of  this  year,  it  was  referred  to  a  com- 
mittee to  consider  of  the  orders  and  ordinances  made  for 
the  restraint  of  any  persons  to  go  to  or  from  the  king's 
quarters.f 

And  in  the  summer  of  this  year  they  had  recc^ized 
committees  of  association  and  counties  ;j:  and  had  directed 
them  to  consider  the  names  of  the  lords  and  other  persons 
who  were  fit  to  be  excepted  from  pardon ;  and  those  who 
were  fit  to  be  removed  from  his  majesty's  council,  and  to  be 

petition  from  the  inhabitants  of  the  county  of  Buckingkam,  stated  "  that  the  Uoase 
"  was  resolved  to  maintain  the  liberty  of  the  subject,  and  to  avoid  and  prevent  what- 
••  soever  might  tend  to  tyranny  or  confusion. "~6  Joum.  141.  With  regard  to  the 
imposition  of  oaths  not  warranted  by  the  law,  the  mayor  of  Bristol,  in  1680,  was 
'  charged  with  a  misdemeanour,  because  he  had  called  upon  the  electors  to  swear 

that  they  were  freemen,  and  had  not  given  their  oaths  before.— 9  Joum.  654. 

♦  3  Journ.  714;  4  Journ.  87  j  see  also  as  to  Bridgeioater ;  6  Journ.  407,  and 
Hull,  7  Journ.  178. 

t  3  Journ.  442.  1  3  Journ.  594. 
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disabled  from  bearing  any  office  thereafter  in  the  church  or  Charleg  I. 
commonwealth — ^a  most  unjustifiable  interference  with  the 
king's  prerogative. 

Nor  is  it  possible  to  read  the  proceedings  of  the  House  of 
Commons  at  this  period,  without  being  satisfied  of  the  daily 
encroachments  which  were  made  by  them  upon  the  consti- 
tution of  the  country. 

In  this  same  year,  the  commons  took  upon  themselves  to     1645. 
direct,''^  tliat  a  sum  of  money  should  be  taken  out  of  the 
revenues  of  the  dean  and  chapter  of  Durham,  for  the  main- 
tenance of  a  preacher  at  Newcastle-upon-Tyne. 

The  lords  and  commons  ordered  the  lord  mayor^f  alder- 
men, and  common  council  of  London,  to  present  the  name 
of  a  fit  person  to  both  Houses  of  Parliament,  to  be  lieutonant 
of  the  Tower  of  London. 

The  House  of  Commons  also,  who  had  in  these  numerous 
instances  encroached  upon  the  prerogative  of  the  crown,  and 
who  had  themselves  added  16  members  to  their  House, 
upon  the  pretence  of  resummoning  ancient  boroughs,  still 
more  unjustifiably  interfered  with  the  undoubted  prerogative 
of  the  crown  in  this  respect. 

We  have  before  shown  that  the  king,  as  the  head  of  the 
executive  government,  was  entitled  by  his  prerogative  to  PrerogatiTe 
define  the  districts  within  which  the  law  was  to  be  admi- 
nistered ;  and  on  that  ground,  had  the  power  of  making 
boroughs,  and  separating  them  from  the  jurisdiction  of  the  . 
sheriff;  the  consequence  of  which  would  be,  that  they  would 
have  precepts  directed  to  them  by  the  sheriff,  to  return 
members  to  Parliament. 

Nor  could  there  be  any  danger  in  this  prerogative;  nor 
means  of  its  being  abused  without  a  prompt  remedy  for  the  \ 

correction  of  the  abuse.  ; 

The  proper  ground  of  a  charter  for  such  a  purpose,  would  * 

be  the    necessity  for  a  local  jurisdiction,  in  consequence  Boroughs.  ; 
of    the    accumulation    of    population    in    any    particular  i 

place.       If  honestly  granted,    it   could    produce    no  mis-  l 

chief;  if  that  were  not  the  object,  or  if,  on  the  contrary, 

•  4  Journ.  113.  f  4  Journ.  120. 
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Chaifi^^l.  it  was  with  the  view  of  interfeting- with  the  privileges  of  the 
1645.  House  of  Gommotis,  there  is  no  doubt  that  the  advisers  of 
the  crown  would  be  responsible  for  such  a  breach  of  duty  ; 
or  the  sheriff  for  any  misconduct  in  the  exercise  of  his 
functions.  Thus  the  prerogative  would  be  reconciled 
with  the  safety  of  the  public,  by  these  plain  practical 
principles  of  our  constitution. 

But  the  House  of  Comnions  of  this  period  were  not 
satisfied  with  so  reasonable  a  protection.  They  took  upon 
'  themselves  the  legislative' authority,  by  resolving,  that  for 
the  time  to  come,  "  no  n^w  power  should  be  granted  by 
"  the  king  to  any  city  or  borough,  to  send  any  citizens  or 
"  bui^esses  to  the  Parliament  of  England,  saving  only  by 
"  act  of  Parliament,  upon' the  petition  of  the  House  of  Cona- 
"  mons  assembled  in  Parliament."* 

From  which,  this  practical  suggestion  may  be  drawn, 
that  as  nothing  is  more  desirable  for  the  welfare  of  the 
state  than  that  all  the  functionaries,  both  public  and 
private,  should  act  together  in  harmony  and  good  under- 
standing, for  the  'public  good : — so  it  would  be  desirable 
for  a  minister  at  all  times,  to  take  care  that  this  undoubted 
prerogative  of  the  crown  should  iiever  be  exercised,  but  upon 
the  petition  of  the  House  of  Commons ;  by  which  means  the 
privileges  of  the  House  would  be  protected  from  all  possi- 
bility of  undue  interference;  and  a  good  understanding 
would  be  maintained  between  these  two  important  branches 
of  the  legislature. 

Soon  after  this  period,  the  House  of  Coinmdns  so  entirely 

assumed    to   themselves   the   king's   prerogative,  and  the 

rights  of  the  House  of  Lords,t  that  it  is  in  vain  to  look  for 

precedents   or  principles  to  illustrate  the  subject  of  our 

^      .       inquiry ;  and  it  is  impossible  not  to  consider  the  constitution 

uon  8U8-    of  £nfi:land  as  suspended  for  the  fifteen  years  which  imme- 

pended.  o  ^  ^ 

diately  followed.     The  violent  and  melancholy  facts  which 

occurred  in  that  interval  had  better  be  passed  over  in  silence. 

The  detail  of  circumstances  even  connected   with    the 

subject  of  our  inquiry,  at  this  time,  would  be  of  no  avail. 

•  4  Joum.  372.  t  2  Clar.  416. 
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We  shall  therefore  content  ourselves  with  adding  extracts  Charles  i. 
from  a  few  of  the  law  cases  which  occur  in  the  earlier  part    4645. 
of  the  reign — some  few  charters  and  municipal  documents 
as  specimens  of  this  period,  and  with  them  close  our  obser- 
vations upon  this  reign,  as  far  as  regards  England,  Scotland 
and  Wales. 

CASES. 

That  the  court-leet  was  still  in  use  at  this  time,  may  be    Leet. 
collected  from  the  following  case,  in  the  16th  of  Charles  I.  f* —     i640. 

Sir  William  Hicks  was  seised  of  the  manor  of  RihoU,  in 
the  county  of  Essex,  in  which  he  prescribed  to  have  a  leet; 
and  Alderman  Abdey,  one  of  the  aldermen  of  London,  was 
an  inhabitajU  within  the  precinct  of  the  leet,  at  which  he 
was  presented  by  the  homage  to  be  constable.  And  this 
presentment  being  removed  by  certiorari  into  «he  court  of 
King's  Bench,  the  alderman  was  duoharged,  because  he  was 
bound  as  alderman  to  be  present  in  lAmdonfor.  the  government 
of  the  city.f 

In  this  case  the  same  error  is  committed  which  w6  have 
so  often  pointed  out,  of  confounding  the  functi<m  of  the 
court-leet  with  the  court-baron.  The  appointing  a  constable 
is  clearly  the  duty  of  the  former ;  but  the  homage  which  is 
here  mentioned  by  mistake  for  the  jury,  belongs  to  the 
latter. 

So  also  from  a  case  in  the  same  reign,  about  eight  years 
before,  the  officers  requisite  at  the  court-leet  may  be  ascer-    ^^*' 
tained.;}^ 

George  Tottershall,  Esq.  within  his  manor  of  Finchamp-     ^^2* 
stead,  claipiexl  a  leet.    And  the  attorney-general  desired  that 
it  might  be  inquired  first,  if  he  had  tued  it. 

Secondly.  If  he  had  an  able  steward  to  discbarge  the  office.  Steward. 
For  the  want  of  that  also  is  a  cause  of  seizure. 

Thirdly.  If  he  had  officers,  and  those  things  which  are  for  Officers, 
the  execution  of  justice,  as  constables,  ale-tasters,  &c.,  and 
pUlory,  and  stocks,  and  cuchingstool,  Sec. 

*  Sir  William  Jones,  462.    See  also,  269.  t  Sir  W.  Jones,  283. 

f  See  Rex  v.  Poynder,  1  Barn.  &  Cres.  178. 
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Charles  T.      Fourthly.  If  he  punish  bakers  more  than  three  times,  and 
1632.    do  not  set  them  in  the  pillory  ;  all  these  are  causes  of  seizure 
till  he  pay  a  fine  for  the  abuse  and  replevy  his  franchise. 

Mr.  Tottershall  himself  being  called,  and  asked  concern- 
ing his  leet,  confessed  that  he  had  not  used  it  a  great  while, 
nor  were  there  officers  or  other  things  for  the  execution  of 
justice;  but  he  said,  that  it  appeared  by  ancient  rolls  that 
there  had  been  a  leet  there ;  and  being  asked  to  what  leet 

Tourn.  his  tenants  went,  he  said  they  went  to  the  sheriff's  toum, 
and  paid  head-silver  there :  upon  which  Mr.  Attorney  said 
that  Mr.  Tottershall  could  have  no  leet,  for  all  leets  were 
drawn  out  of  the  sheriff's  toum,  which  is  the  leet  in  the  king's 

Certum  hand.  And  head-silver  is  certum  letse,  and  no  man  shall  be 
subject  to  two  leets,  and  therefore  there  can  be  no  allowance 
of  the  leet,  unless  the  king  should  be  put  out  of  that  (which 
for  ought  we  know)  he  hath  ever  had.  So  judgment  was 
given  against  the  leet  and  strays. 

It  should  be  also  observed  with  respect  to  this  case,  that 

it  establishes  the  fact,  that  when  a  leet  ceased  to  be  held, 

the  place  which  was  before  under  its  jurisdiction,  became 

again  subject  to  the  sheriff^ s  toum,  as  part  of  the  county. 

1629.         In  the  fourth  of  Charles  I.,  a  quo  warranto  was  brought  in 

^n^f"i?e!'  ^^^  Court  of  King's  Bench,  against  the  mayor  and  burgesses 
of  the  town  of  Newcastle-upon-Tyne,  to  show  by  what  war- 
rant they  claimed  to  be  incorporated — by  what  name  to  have 
a  common  council — make  ordinances — by  penalties  tax  the 
burgesses  inhabiting  that  town — take  money  for  admitting 
into  their  companies — disfranchise — hold  a  court  of  record — 
have  cognizance  of  felons — and  a  recorder — eight  serjeants- 
at-mace — fairs — and  markets — and  exclude  foreigTiers  from 
selling  there — have  a  clerk  of  the  market — view  of  frankpledge 

frank-      — and  correction  of  the  assise  of  bread  and  wine — examina- 

pledge.  ''  ... 

tion  of  weights  and  measures — tumbril  and  pillory — with 
all  that  belongs  to  a  view  of  frankpledge,  &c.  &c.  &c. 
1632.         '^  ^  ^^^  ^\so,  in  Bulstrode,*  in  the  eighth  of  Charles  I., 
the  reader  may  find  a  confirmation  of  the  connexion  which 
we  have  before  noted  between  the  poor  laws  and  the  ancient 

•  2  Bulst.  349. 
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law  doctrine  of  inhabitancy ;    for  it  will  be  there  Chari^. 
seen,  that  a  pauper  is  described  as  dwelling  in  the  place  to 
which  he  belonged.     And  a  child  is  directed  to  be  kept  in 
the  parish  where  it  dwells. 

And  in  the  10th  of  Queen  Anne,  there  is  also  a  case  in     nn. 
which  the  mother  of  a  bastard  child   is   described  as  an 
imiabitanf^  of  the  place  in  which  the  child's  settlement  is 
alleged. 


1629. 


CHARTERS.— BRISTOL. 

.  Charles  I.,  in  the  fifth  year  of  his  reign,  granted  a  charter 
to  the  citizens  of  Bristol^  which  recited  the  charters  of  the 
47th  Edward  III.,  and  the  34th  of  Henry  VIII.,  and  that 
the  Castle  of  Bristol  was  the  king's  ancient  demesne,  and 
though  contiguous  to  Bristol,  the  officers  of  that  city  had 
DO  authority  or  jurisdiction  within  it,  wherefore  it  had 
become  the  resort  of  thieves,  &c.  Therefore  at  the  request 
of  the  queen,  he  had  separated  the  castle  from  the  county  of 
Gloucester,  and  made  it  part  of  the  city  of  Bristol ;  so  that 
the  magistrates,  officers,  and  citizens  should  have  the  same 
nghis  in  the  castle  as  in  the  city;  and  that  no  sheriff  of 
Gloucester  should  intromit.  "  And  that  the  men  who  dwell  Dwelt. 
^  within  the  castle  and  precincts  for  the  time  being,  and 
**  who  abide  in  the  same  place,  shall  have  and  enjoy  for  ever  Abide. 
**  aU  the  libertiesy  ^c.  had  or  enjoyed  by  the  citizens  or  by 
*'  the  burgesses  of  the  city^f  and  shall  be  had,  holden  and 
'^  reported  in  all  things  as  citizens  and  men  of  the  same 
'*  city.'' 

From  this  charter  it  is  clear  that  the  castle  was  before  Castle. 
distinct  from  the  borough  ;  and  that  the  persons  who  dwelt 
and  abode  in  it,  were  to  enjoy  the  same  privileges  as  the 
citizens  or  bui^esses  had  before  enjoyed.  From  which  inhabitants 
it  is  impossible  not  to  infer,  that  the  persons  who  before 
enjoyed  the  privileges  as  citizens  or  burgesses  of  Bristol 
were  the  inhabitants. 

The  consideration  for  this  charter  was  969Z.,  paid  by  the 

*  Rex  V.  Idefoid,  1  Sees.  Ca.  32. 

t  See  before,  charter  of  Edward  lY.,  adding  Southtown  to  Dartmouth. 
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Chari»i.  mayor,  burgesses,  and  commdhalty  of  the  city  of  Bnstol. 
And  the  castle  was  to  be  holden  in  free  sotdge^  at  a  rent  of 
40/.  per  annum,  with  powers  to  distrain  for  the  rent,  and 
forfeiture  for  non-payment,  &c. 
leae.        In  this  year,  46  bui^esses  "attenid^  and  elected  the  mayor, 
sheriffs,  and  other  officers. 

SOUTHAMPTON. 

1626.  I^  the  second  year  of  the  reign  of  Charles  I.,  a  new 
charter  was  granted  to  Southampton^  upon  a  forfeiture  of 
the  town's  rights,  by  a  quo  warranto.  But  on  what  parti- 
cular account  'thes6  proceedings  were  had,  does  ttot  appear. 
It  is  only  entefed  ifn  the  journals  of  the  coiporation,  that 
one  of  the  aldermen  should  ride  to  London,  to  solicit  the 
renewing  of  the  charters ;  and  that  some  of  them,  con- 
cerning the'  cognizances   of  pleas,  had   been  in   the  soli- 

1640.  citor*generars  hands  on  the  21st  of  September,  1640.     It  is 

1641.  entered  that  the  new  charter  \^as  openly  read  in  the  HotTse: — 
It  commences  with  reciting,  that  it  had  been  a  tovm  incor-- 
porated  beyond  the  memory  of  man,  (which  we  have  before 
seen  was  not  thiej)  and  that  the  mayor,  bailiffs,  burgesses, 
B.ndinhabitKmt$  had  besought  the  king  to  Confirm  all  their 
liberties- and  customs.  Whereupon  the  king  grants  that 
thetown^hould^be  for  ever  incorporate,  of  ^ne  mayor,  two 
bailifievcmd  of  btiffgesseif,  by  the  name  of  '^  the  mayor,  bai- 

^rateJ^  "  '^^^>  ^^^  ftMrye^scir  of  the  town  of  Southampton,  &c." 

The  charter  then  proceeds  at  great  length  to  grant  a 
recorder — coroners— define  the  limits  of  the  town — and  grant 
the  town  at  fee  ftrm,  with  the  port  of  Portsmouth  ; — and  that 
the 'burgesses  "fltoould  -nbt  pay  petty  custoto — ^that  South- 
ampton should  be  a  county  of  itself,  with  a  sherifF— county 
couTt*i-a  staple  for  recognizances  of  debts»-^^nd  that  the 
porteri^,  packers,  icoiners,  &c.,  should'  be  yearly  appointed 

inhabitautsoutof  themA^itoitl^  of  the  town-^that  the  mayor  shodld 
have  cognizance  of  pleas,  assise  of  ale,  &c.  And"  that  bur- 
gesses* against  their  will  should  not  be  put  in  any  jury,  or 
serve  any  office  without  the  liberties,  &c.  That  the  mayor, 
&c.  should  have  an  admiralty  jurisdiction.     That  no  mer- 
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dnnty  foreign  from  the  liberties,  &c.,  should  sell  any  mer-  ^^|^|^^ 
dumdise  within  the   town   to  any   foreign  merchant,  &c.     1641. 
That  the  mayor,  bailiff,  and  burgesses,  and  their  sjaccesaors, 
inkabUants  and  residents  within  the  town,  and  all  othisr  free  R«»ideats. 
htrgesses,  who  thereafter  should  be  inkaldtanUjsaid  resident^. 
vithin    the   town;  and   during  the   time   they  shpuld  be. 
imiabitantSy  dwellers,  and  residents  thereof,  should  be  dis- 
duuged  for  ever  of  rendering  or  paying  prisage,  ice.    That 
the  mayor,  recorder,  aldermen,  bailiffs,  and  sheriffs,  &c. 
should  be  the  common  council,  with,  powers  to  make,  bye- 
laws,  &c. 

This  charter  appears  to  state,  contrary  to  the  fact»  that 
the  town  had  be«i  incorporated  beyond  the  memory  of 
man. 

It  is  true,  that  Southampton  was  a  borough  long  before 
the  time  of  legal  memory,*  and  that  the  .bailiffs  and  bur- 
gesses had  enjoyed  many  liberties,  as  well  by  charter  as  by 
piescription,  but  they  were  not  incorporated  till  the  ireign  of 
Henry  VI. 

PORTSMOUTH. 

There  is  also  a  charter  in  the  third  year  of  this  reign^  to     1627. 
the  mayor,  burgesses,  and  inhdMtants  of  the.  borough  of  inhabitanto 
Portsnumth ;  which  recites  that  they  had.  beep  known  :by 
the  name  of  the  '^  good  men  of  Portsmouth,"  ''  bargesses. 
of  Portsmouth,"  "  men  of  Portsmouth,"  &c.     That  they 
should  be  a  body  corporate^  by  the  name  of  *'  the  mayor,  Corporate. 
alderm&a,  and  burgesses^^*    That  one  of  the  more  honest  and 
discreet  aldermea  of  the  borough  should  be  mayor,  and 
12  other  honest  and  discreet  burgesses  aldermen*      And 
that  they  should  have  the  power  of  making  bye-laws,  and 
hold  withii^  the  borough  a  court-leet ;  and  that  the  burgesses 
and  inhabitants,  as  well  ^^  present  as  to  come,"  should  be 
tree  of  toll ;  and  that  they  should  not  be  impannelled .  on 
juries  without  the  borough. 

Vide  ante,  p.  110. 
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Charles  I. 

ROCHESTER. 

1630.  In  the  fifth  year  of  this  reign,  there  is  a  confirmation  by 
inspeximus  of  all  the  previous  charters  to  Rochester : — which 
recites  that  certain  ambiguities  existed  in  their  previous 
charters ;   and  it  was  granted  that  it  should  be  a  free  city^ 

Corporate.  ^^^  that  the  mayor  and  citizens  might  be  one  body  corparcUe 
and  politic,  by  the  name  of  ^'  the  mayor  and  citizens  of 
the  city  of  Rochester,  in  the  county  of  Kent."  (The  usual 
corporate  powers  then  follow.)  And  that  there  should  be 
from  the  more  honest  and  discreet  citizens,  one  mayor,  1 1 
aldermen,  and  12  assistants — all  of  whom  were  to  constitute 
and  be  called  '^  the  common  council,"  with  powers  to  make 

Bye-laws,  laws  for  the  government  of  the  city,  &c. 

A  recorder  is  named  who  was  in  future  to  be  appointed  by 

Portmote.  the  mayor  and  aldermen.  A  court  of  Portmote  is  then 
granted ;  and  that  all  writs  within  the  city  should  be  directed 
to  the  mayor,  &c.,  and  that  no  justices  of  the  county  should 
intromit, 

NEW  SARUM. 

1631.  ^^^  Sarum  also  received  a  charter  in  the  sixth  year  of 
Charles  L,  reciting  and  confirming  the  charter  of  James  I., 
and  granting  additional  powers  and  regulations  for  the 
election  of  the  corporate  officers. 

HUNTINGDON. 

1590^  The  borough  of  Huntingdon  received  a  charter  from  the 
king,  in  the  sixth  of  his  reign,  which  commences  by  a 
recital  that  it  had  been  an  ancient  and  populous  borough, 
and  in  the  time  of  King  John  had  received  many  liberties 
and  privileges,  and  was  always  the  only  borough-merchant 
of  the  county  of  Huntingdon  incorporated.  And  that  the 
bailiffs  and  burgesses  had  besought  him  to  ratify  their  ancient 
customs. 

The  king  then  proceeds  to  grant  that  Huntingdon  should 

be  a  free  borough — that  the  burgesses  and  inhabitants,  by 

Corporate,  whatsoever  name  or  names  they  had  been  theretofore  incor- 
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paraied,  should  be  one  body  corporate  and  politic,  in  deed,  ^"i^* 
&c.,  by  the  name  of  "  the  mayor,  aldermen,  and  burgesses     1630. 
"  of  the  borough  of  Huntingdon."     The  usual   corporate 
powers  then  follow. 

After  which,  a  recital,  that  from  time  immemorial  it  had 
been  used  and  accustomed  within  the  borough  that  24  men, 
inhabitants  of  the  borough,  should  be  burgesses,  and  of  the 
common  council ;  all  of  them  having  a  voice  in  the  business  ^0^"*^^ 
of  the  borough.    And,  that  at  the  humble  petition  of  the  bai- 
liffs and  burgesses  for  the  better  governance  of  the  borough, 
to  prevent  and  remove  all  occasions  of  popular  tumult y*  and  to 
reduce  the  elections  and  public  business  of  the  borough  into 
certainty  and  constant  order,  it  was  ordained  that  12  of  the 
better  bui'gesses  of  the  borough  should  be  called  aldermen.  Aldermen. 
one  of  whom  should  be  named  mayor.     That  the  mayor,  re- 
corder, and  aldermen  should  be  called  the  common  council 
of  the  borough,  and  that  the  residue  of  the  burgesses  should 
be  assisting  to  the  mayor  and  aldeimen,  whensoever  they 
should  be  summoned  or  called.     Powers  are  then  given  for 
the  making  of  bye-laws.'   Jurisdiction  is   given   over   all 
real  and  personal  actions  arising  within  the  borough.     And 
it  is  directed  that  the  mayor  should  be  the  coroner  and 
clerk  of  the  market.     That  the  mayor,  aldermen,  and  bur- 
gesses, should  hold  all  lands,  &c.  whereof  they  were  then 
seised,  to  the  use  and  advantage  of  the  burgesses.     A  con- 
firmation of  the  courts^leety  views  of  frankpledge,  courts  of    Leet. 
record,  with  all  customs,  liberties,  &c.,  by  whatsoever  name    Frank- 
er names  they  had   been  theretofore  incorporated,  closes    ^  ®  **' 
the  charter. 

Entries  are  extant  in  the  borough  books,  shortly  after     1633. 
this  charter,  when  it  appears  that  three  persons  were  admit- 
ted to  the  freedom  and  liberty  of  the  borough  at  the  court- 
leet,  and  were  then  sworn  free  burgesses.  L^i^ 

There  is  a  similar  entry  in  July  in  the  same  year ;  and  in 
the  next,  two  others  are  also  admitted  at  the  leet.  In  the 
following  year,  five  others  at  the  same  court,  then  called  the 

*  Siinilar  recitals  to  the  charten  of  Winchester,  Pontefract,  Leicester,  Northamp- 
ton, &c. 
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Charles  I. 

ROCHESTER. 

1630.  In  the  fifth  year  of  this  reign^  there  is  a  confirmatioii  by 
inspeximusof  all  the  previous  charters  to  Rochester : — which 
recites  that  certain  ambiguities  existed  in  their  previous 
charters ;   and  it  was  granted  that  it  should  be  a  free  city. 

Corporate.  ^^^  that  the  mayor  and  citizens  might  be  one  body  corporcUe 
and  politic,  by  the  name  of  '^  the  mayor  and  citizens  of 
the  city  of  Rochester,  in  the  county  of  Kent."  (The  usual 
corporate  powers  then  follow.)  And  that  there  should  be 
from  the  more  honest  and  discreet  citizens,  one  mayor^  1 1 
aldermen,  and  12  assistants — all  of  whom  were  to  constitute 
and  be  called  '^  the  common  council,"  with  powers  to  make 

Bye-lawa.  l^'WS  for  the  government  of  the  city,  &c. 

A  recorder  is  named  who  was  in  future  to  be  appointed  by 

Portmote.  the  mayor  and  aldermen.  A  court  of  Portmote  is  then 
granted ;  and  that  all  writs  within  the  city  should  be  directed 
to  the  mayor,  &c.,  and  that  no  justices  of  the  county  should 
intromit, 

NEW  SARUM. 

1631.         ^^^  Sarum  also  received  a  charter  in  the  sixth  year  of 
Charles  I.,  reciting  and  confirming  the  charter  of  James  I., 
and  granting  additional  powers  and    regulations   for    the 
election  of  the  corporate  ofiBcers. 

HUNTINGDON. 

1690.  '^^  borough  of  Huntingdon  received  a  charter  from  the 
king,  in  the  sixth  of  his  reign,  which  commences  by  a 
recital  that  it  had  been  an  ancient  and  populous  borough, 
and  in  the  time  of  King  John  had  received  many  liberties 
and  privileges,  and  was  always  the  only  borough-merchant 
of  the  county  of  Huntingdon  incorporated.  And  that  the 
bailiffs  and  burgesses  had  besought  him  to  ratify  their  ancient 
customs. 

The  king  then  proceeds  to  grant  that  Huntingdon  should 

be  a  free  borough — that  the  burgesses  and  inliabiiants,  by 

Corporate,  whatsoever  name  or  names  they  had  been  theretofore  incar- 
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porated,  should  be  one  body  corporate  and  politic,  in  deed,  Charics  1. 
tc,  by  the  name  of  "  the  mayor,  aldermen,  and  burgesses     1630. 
**  of  the  borough  of  Huntingdon."     The  usual   corporate 
powers  then  follow. 

After  which,  a  recital,  that  from  time  immemorial  it  had 
been  used  and  accustomed  within  the  borough  that  24  men^ 
inkahitants  of  the  borough,  should  be  burgesses,  and  of  the 
common  council ;  all  of  them  having  a  voice  in  the  business  ^q^™^" 
of  the  borough.    And,  that  at  the  humble  petition  of  the  bai- 
liffs and  burgesses  for  the  better  governance  of  the  borough, 
to  prevent  and  remove  all  occasions  of  popular  tumult^*  and  to 
reduce  the  elections  and  public  business  of  the  borough  into 
certainty  and  constant  order,  it  was  ordained  that  12  of  the 
better  bui-gesses  of  the  borough  should  be  called  aldermen,  Aideimen. 
one  of  whom  should  be  named  mayor.     That  the  mayor,  re- 
corder, and  aldermen  should  be  called  the  common  council 
of  the  borough,  and  that  the  residue  of  the  burgesses  should 
be  assisting  to  the  mayor  and  aideimen,  whensoever  they 
should  be  summoned  or  called.     Powers  are  then  given  for 
the  making   of  bye-laws.-   Jurisdiction   is   given   over   all 
real  and  personal  actions  arising  within  the  borough.     And 
it  is  directed  that  the  mayor  should  be  the  coroner  and 
clerk  of  the  market.    That  the  mayor,  aldermen,  and  bur- 
gesses, should  hold  all  lands,  &c.  whereof  they  were  then 
seised,  to  the  use  and  advantage  of  the  burgesses.     A  con- 
firmation of  the  courts-leety  views  of  frankpledge,  courts  of    Leet. 
record^  with  all  customs,  liberties,  &c.,  by  whatsoever  name    Frank- 
or  names  they  had   been  theretofore   incorporated,  closes    ^    **' 
the  charter. 

Entries  are  extant  in  the  borough  books,  shortly  after     1633. 
this  charter,  when  it  appears  that  three  persons  were  admit- 
ted to  the  freedom  and  liberty  of  the  borough  at  the  court- 
Uet,  ^d  were  then  sworn  free  burgesses.  X^^i, 

There  is  a  similar  entry  in  July  in  the  same  year ;  and  in 
the  next,  two  others  are  also  admitted  at  the  leet.  In  the 
following  year,  five  others  at  the  same  court,  then  called  the 

*  Similar  recitals  to  the  chartere  of  Winchester,  Pontefract,  Leicester,  Northamp- 
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Charles  I.  view  oi frankpledge : — and  in  the  following  year,  five  others 
are  similarly  entered. 

It  should  be  observed,  that  these  admissions  are  made 
under  a  charter  which  is  in  form  and  substance  precisely  the 
same  as  all  the  other  charters  we  have  quoted. 

CAMBRIDGE. 

1633.  The  borough  of  Cambridge  received  a  charter  in  the  seventh 
year  of  this  king,*  which  commences  with  a  recital  that  it 
was  an  ancient  and  populous  borough  ;  that  the  mayor,  bai- 
life,  and  bui'gesses,  had  enjoyed  divers  liberties,  &c.  from 
charters  and  prescription ;  and  that  they  had  petitioned  the 
king  to  create  them  by  what  name  or  names  soever  they  were 
then,  or  were  theretofore  incorporated — or  whether  they  had 
been  incorporated  or  not — into  one  body  corporate  and  poli- 
tic, by  the  name  of  "  the  mayor,  bailiffs,  and  burgesses  of 
"  the  borough  of  Cambridge." 
Corporate.  The  king  then  proceeds  to  incorporate  them,  granting  the 
usual  corporate  powers — that  one  of  the  burgesses  should  be 
called  mayor;  that  12  capital  burgesses  should  be  called 
aldermen,  and  should  be  of  the  privy  council  of  the  borough, 
as  anciently  accustomed.  That  24  of  the  other  discreet  bur- 
gesses should  be  the  common  council,  to  be  assisting  and 
aiding  the  mayor. 

Also  that  it  might  be  lawful  for  the  mayor,  bailifis,  and 
Tax.  burgesses,  to  tax  and  assess,  &c.  upon  all  persons  whom- 
soever, inhabitants  or  indwellers  of  the  borough,  (privileged 
persons  of  the  university  excepted)  such  sums  of  money 
as  might  be  necessary  for  supporting  the  expences  of  the 
borough,  &c. 

LONDON. 

1638.        Charles  I.,  in  the  14th  year  of  his  reign,  granted  a  charter 
inspecting  and  confirming   all  those  which   had  been   pre- 
viously granted  by  William  the  Conqueror,  and  subsequent 
kings  of  England,  to  the  city  of  London. 
Justices.      And  also  granting  that  the  mayor,  recorder,  and  aldermen, 

•  1  Lut.  403. 
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who  had  passed  the  chair,  and  the  three  senior  aldermen  Charles  I. 
who  had  not  passed  the  chair,  should  be  justices,  &c.  1638. 

That  the  mayor  and  commonalty  should  have  all  recogni- 
zances forfeited,  concerning  inmates  dividing  their  dwelling  inmates. 
houses  into  several  habitations — with  a  grant  of  all  fines,  &c., 
except  those  that  were  royal. 

That  the  widows  of  freemen  might  carry  on  their  husbands'  Widows. 
arts  and  occupations  in  the  city,  notwithstanding  the  statute 
of  apprentices.*  That  no  market  should  be  kept  within  seven 
miles  of  the  city ;  that  the  customs  should  be  certified  by 
word  of  mouth  by  the  recorder;  that  the  mayor  should 
nominate  to  the  chancellor  two  aldermen,  one  of  whom  should 
be  justice  of  the  peace  for  the  county  of  Middlesex,  and  the 
other  for  the  county  of  Surrey. 

The  citizens  of  London  likewise  received  another  charter 
from  the  king,  in  the  16th  year  of  his  reign,  granting  them 
scavage  and  water  bailage. 

DEVIZES. 

The  king,  in  the  15th  year  of  his  reign,  granted  a  charter     1640. 
to  Devizes,  which  confirms   the  charter  of  James  I.,  but 
makes  new   provisions  for   the  election  of  the   municipal 
officers. 

KIDDERMINSTER. 

Pursuing  the  plan  we  have  adopted  in  the  former  reigns,      1637. 
we  shall  also  give  one  specimen  of  a  charter,  to  a  place  which 
did  not  at  that  time  return  members  to  Parliament. 

It  is  the  following  grant  to  Kidderminster,  which  is  pre- 
cisely similar  to  those  to  places  which  returned  members  to 
Parliament.  And  it  will  be  difficult  to  explain  why  Kidder- 
minster, which  was  a  borough,  and  had  a  court  leet,  had  not 
been  summoned    to   return    members    since   the   reign   of 

Edward  I. 

This  borough  received  a  charter  in  the  12th  year  of  this 
reign,  which  recites  that  it  was  an  ancient  borough,  and  that 

•  5  Elizabeth. 
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Charles  I.  the  good  men  of  the  borough  had  enjoyed  liberties  from  char- 
1637.     ters  and  prescription. 

That  the  inhabitants,  for  the  good  government  of  the  bo- 
roughy  had  petitioned  that  the  good  and  lawful  men,  inliahi- 
tants  there,  might  be  created  anew  into  one  body  corporate 
and  politic.     Whereupon  the  king  proceeds  to  grant  that 
the  village  and  borough  of  Kidderminster  should  be  a  free 
borough,  and  that  the  good  men  and  inhabitants  should  be 
nSne!  ^  One  body  corporate  and  politic,  by  the  name  of  "  the  bailiffs 
and  burgesses  of  the  borough  of  Kidderminster." — ^The  usual 
corporate  powers  then  follow.    And  that  there  should  be  one 
bailiff,  12  of  the  better  and  more  honest  burgesses  of  the  bo- 
rough to  be  capital  burgesses,  all  of  whom  were  to  be  the 
common  council,  with  powers  to  make  bye-laws,  &c.  . 
That  the  bailiffs  and  capital  burgesses  might  elect  25  men 
inhabitanti  of  the  more  honest  and  better  sort   of  inhabitants  residing 
vnthin  the  borough,  who  should  be  called  assistants  or  aiders 
to  the  bailiffs,  &c.,  in  all  things  touching  or  concerning  it. 
The  charter  terminates  by  reserving  all  the  rights  and  pri- 
Lect.     vileges  of  the  lords  of  the  manor  to  the  court  leet,  &c. — ^fairs, 
lands,  tolls,  markets,  customs,  &c.,  which  the  burgesses  and 
inhabitants,  or  the  bailiff,  burgesses,  and  inhabitants  of  the 
borough  had  held,  by  v/hatsoever  name  or  names  of  incorpo- 
ration, or  by  custom,  or  by  reason  of  charters,  &c. 
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Cinque       The  Cinque  Ports,  which  still  retain  many  of  their  docu- 
ments, afford  also  a  few  for  the  illustration  of  this  reign. 


Ports. 


SANDWICH. 

1627.  In  the  third  year  of  Charles  I.  the  annual  rent  of  Sandwich 
was  increased  to.  10/.,  and  in  1653,  it  was  further  increased 
Bye-laws,  to  20Z. ;  and  it  is  added,  that  the  corporation  had  also  at  all 
times  exercised  the  right  of  making  such  decrees,  as  it 
Admitting  judged  reasonable  and  proper,  for  regulating  the  admission 
of  freemen,  as  appears  by.  extracts  from  decrees  taken  from 
the  records  of  the  corporation. 

One  of  which  was  in  the  second  of  Charles  I. — the  year  be- 
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fore — stating,  that  at  an  assembly  of  that  date,  by  general  Chiles  I. 
consent  of  the   whole  house,  it  was  fully   concluded   and     1627. 
agreed : — that  whereas  there  was  a  decree  formerly  made 
that  a  purchase  of  5/.  per  annum  should  make  the  purchaser 
free  of  this  town,  and  which  was  found  inconvenient,  unne- 
cessary, and   incommodious — because   many    persons  had 
purchased  houses  of  a  small  value  on  purpose  to  debar  the  Houses. 
town  from  having  a  greater  sum  of  money  for  the  same. 
Now  it  is  therefore  ordered  and  established  that  no  man, 
hereafter,  shall  be  made  free  of  this  corporation  by  purchasing 
any  houses  or  land  in  this  town,  except  the  purchase  be  of 
the  value  of  10/.  per  annum. 

It  is  upon  entries  of  this  description  that  the  freeholders  of    Free- 
Sandwich  were  supposed  to  have  a  right  of  election  there. 
We  have  previously  shown  how  inconsistent  such  a  suppo- 
sition is  with  our  ancient  history,  and  the  common  and  sta- 
tute law.    This  entry  is  easily  explained,  by  assuming  that  the 
purchaser  was,  according  to  the  common  law,  to  be  the  oc- 
cupier of  his  purchase,  and  an  inhabitant  householder  within  Inhabit- 
the  borough,  which  is  consistent  with  the  entry,  and  would  holder, 
reconcile  it  with  the  common  law — whereas  the  other  con- 
struction, in  favour  of  the  freeholders,  renders  it  inconsist- 
ent with  the  general  principles  and  practice  of  our  municipal 
institutions. 

The  following  curious  entry  also  occurs  in  the  16th  of    1641. 
Charles  I.,  among  the  papers  of  Sandwich,  relative  to  the 
admission  of  a  foreigner  : — 

"  At  an  assembly,  Jacob  Costlebar  of  this  town,  gardener, 
a  Dutchman  of  the  first  birth,  did  humbly  petition  to  be 
admitted  to  enjoy  the  freedom  and  liberty  of  his  purchase, 
for  40^.,  or  such  other  reasonable  sum  as  the  assembly  should 
think  meet ;  and  for  as  much  as  it  is  against  the  ancient  and 
laudable  customs,  ordinances,  and  constitutions  of  the  town, 
that  any  Dutchman  or  Frenchman,  or  of  any  other  foreign  Foreignen. 
nation,  should  enjoy  the  freedom  and  privilege  of  this  town 
by  purchase,  marriage,  or  apprenticeship, — it  was  therefore 
absolutely  denied  to  admit  him  to  enjoy  the  same  by  pur- 
chase— yet,   nevertheless,  the  house  offered  him  to  enjoy 
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Charles  I.  the  freedom  and  liberties  of  this  town  by  redemption,  if  be 

Redemp-  would  give  201.  foF  the  same :  which  he  refused,  and  was, 

therefore,  not  admitted  to  the  freedom  of  this  town,  but 


denied  it. 


» 


Admission      In  the  same  year,  there  are  also  entries  of  decrees,  with 
'  respect  to  the  admission  offreemeuy  in  which  the  reader  will 
perceive,  that  the  form  and  shadow  of  the  ancient  law  was  in. 
some  degree  still  preserved,  though  some  modem  innovations 
had  been  incorporated  with  it.     It  will  be  seen  that  they  are 
Foreigners,  particularly  directed  against  the  foreigners  mentioned  in  the 
former  entry. 
1641.         "  There  are  decrees,  customs,  and   constitutions  of  the 
town  and  port  of  Sandwich,  expressing  that  the  freedom 
and  privileges  of  the  town  and  port  ought  to  be  enjoyed 
Marriage,    and  gained,  by  reason  of  marriage  with  any  freeman's  daugh- 
Purchase    ter — by  purchase  of  tenements  or  lands   in  Sandwich,  of 
Serving,     the  yearly  value  of  lOZ.  or  upwards — and  by  serving  and 
dweUinff  with  a  freeman  of  this  town,  as  'an  apprentice, 
by  the  space  of  seven  years.     And  for  as  much  as  in  the 
decrees,    customs,   and   constitutions,   no  express   mention 
Foreign-  is  made  whether  they  should  extend  to  Englishmen,  Dutch- 
^".' .    men,  or  Frenchmen,  or  any  foreign  nations ;  for  the  better 
bom.     explanation  thereof  it  was  by  most  voices,  by  pricking  ac- 
cording to  ancient  custom,  ordained  and  established ;  that 
the  decrees,  customs,  and  constitutions,  should  not  be  taken, 
or  expounded,    in  any  manner  to  extend   to    Dutchmen, 
Frenchman,   or  any  persons  of  any  foreign  nation,  but  to 
English  bom  subjects  only.    And  that  no  Dutchman,  French- 
man, or  any  other  person  of  any  foreign  nation,  should  have 
or  enjoy  the  freedom  of  the  town,  any  decree,  custom,  or 
constitution,  to  the  contrary  in  any  wise  notwithstanding. 
Provided   always,  that  that  decree   should  not  extend  to 
Dutchmen  or  Frenchmen  of  the  second  birth,  born  in  the 
town  and  port  of  Sandwich.  But  they  might  have  and  enjoy 
their  freedom  by  redemption  only,  and  by  no  other  ways,  if 
they  agree  and  compound  with  the  corporation. 
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Charles  I. 


HYTHE.  

There  are  also  some  entries  relative  to  Hythe  of  this  reign, 
which  it  may  be  material  to  quote. 

In  the  fourth,year  of  Charles  I.,  it  was  ordered  by  the  mayor,  1628. 
Jwrats  and  commoners^  that  all  those  persons  who  had  for- 
merly paid  any  money  towards  the  effecting  or  obtaining  a 
haven  here,  which  were  since  that  time  dead,  or  had  removed 
their  dwellings  out  of  the  tovm,  should  absolutely  lose  their 
monies,  in  regard  of  the  manifest  great  impositions  and  bur- 
thens lately  imposed  and  put  upon  the  inhabitants  who  now 
reside. 

At  an  assembly  in  the  same  year  it  was  also  ordered,  that  x^foWa 
"  Mr.  Browneinge,  having  of  late  departed  the  toum,  and 
"  neglected  his  office  and  service  of  a  jurat  here,  and  only    Jurat. 
''  upon  set  purpose  to  avoid  the  office  of  a  bailiff  to  the  town 
''  and  port  of  Great  Yarmouth  the  next  fishing  season,  as  it     Yar- 
''  did  appear  by  relation  of  many  in  this  house,  which  was 
"  done  by  an  ill  example,  to  the  great  prejudice  of  the  ports 
'^  in  general,  it  is  thought  fit,  and  agreed  upon  by  this  as- 
"  sembly  that  Mr.  Browneinge,  for  his  offence  and  neglect 
"  of  service,  shall  forfeit  the  sum  of  1 0/.,  to  be  paid  to  the 
"  chamberlains,  to  the  use  ^f  this  township,  if  he  at  any 
*^  time  hereafter  require  his  place  of  jurat  again;  before  he 
''  be  restored  in  statu  quo.'' 

And  also  in  the  ninth  year  of  Charles  I.,  at  an  assembly      1633. 

K  f  130  b 

hoiden  by  the  mayor  and  jurats  and  commons  of  Hythe,  it  is    *  ' 
entered,  that 

"  Whereas  William  Symons  and  William  Deedes,  warned 
to  appear  here  this  day  to  take  the  several  oaths  of  a  freemany  Freemen. 
viz.  to  maintain  the  charters,  liberties,  immunities,  &c.  of  the 
Cinque  Portes  in  general,  ^nd  of  this  town  of  Hythe  in  parti- 
cular^ have  made  their  appearance  accordingly,  hut  absolutely 
r^mse  to  take  the  said  oathsy  therefore  it  is  ordered,  that  Wil-  Oath, 
liam  Symons  and  William  Deedes  shall  be  fined  10/.  a  piece 
to  the  use  of  this  town'' 
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Charles  I. 


LYME. 


tants. 


1642. 


Wages.       The  following  entry  from  the  books  of  Lyme  will  show, 
Inhabi-   that  the  wages  of  the  members  were  paid  up  to  this  time, 
and  by  the  inhabitants. 

In  the  18th  year  of  Charles  I.  an  order  was  sent  from  the 
House  of  Commons  to  the  mayor,  aldermen,  and  common 
council  of  Lyme  to  require  them  to  pay  to  Mr.  Toll  and  Mr. 
Percival,  their  burgesses  in  Parliament,  the  same  allowance 
as  formerly;  being  6s.  per  day. 

In  answer,  the  mayor,  &c.  acquainted  the  House,  that 
theretofore  no  parliamentary  wages  had  been  paid  before  the 
Parliament  ended :  nor  then  out  of  the  town  stock ;  but  by 
the  freemen  and  inhabitants : — saving  of  late,  of  mere  bounty, 
the  burgesses  were  diversely  rewarded  by  the  representative 
body.  Also  the  impossibility  of  performing  the  order,  there 
being  no  town  stock,  the  revenues  not  being  sufficient  to 
defray  the  necessary  charges  in  common ;  besides  extraor- 
dinary expences  unavoidably  falling  upon  them  daily,  for  the 
safety  of  the  town  and  kingdom. 


Inhabi 
tan  Is. 


Town 
stock. 


1645. 


Resi- 
dence. 


1644. 


POOLE. 

It  appears  from  an  entry  in  the  books  of  Poole,  of  the 
20th  of  Charles  I.,  that  "  It  was  agreed  at  a  public  meeting 
in  the  Guildhall  of  the  town,  that  no  free  burgess  should  any 
longer  enjoy  his  privileges,  than  during  his  residency  in  the 
town.  And  that  every  such  person  should  be  deemed  a 
stranger  to  them,  the  mayor,  bailiffs,  burgesses,  and  inhor 
bitants." 

NEWCASTLE. 

And,  to  conclude  our  extracts  by  a  document  of  this  reign, 
which  will  distinctly  show  that  the  guilds  and  fraternities, 
were  distinct  from  the  municipal  bodies,  there  is  a  petition 
of  the  governors,  wardens,  assistants  of  the  fellowship  ofmer' 
chant  adventurers  of  Newcastle,  to  Parliament,  in  the  19th  of 
Charles  L,  in  which  it  is  set  forth,  that  they  have  been  an 
ancient  company  of  merchants  ever  since  King  John's  time, 
and  have  been  confirmed  by  several  grants  of  his  majesty's 
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royal  predecessors,  a  dUHnct  corporation  of  themselves ;  add-  Charles  i. 
ing,  that  the  merchants  of  Newcastle  are  an  ancient  guild  of  Corpora* 
merchants  ever  since  the  17th  of  John,  a  year  before  the 
grant  was  given  to  the  London  merchants.* 

IRELAND. 

Ireland  does  not  appear  at  the  beginning  of  this  reign  to 
have  been  the  object  either  of  direct  interference  by  the 
crown,  or  of  legislative  r^ulation  by  the  Parliament. 

Indeed,  with  one  exception,  no  statutes  appear  to  have  Statutes. 
been  passed  respecting  it,  till  the  10th  year  of  Charles  I.  ^®** 

The  exception  to  which  we  refer  is  a  document  in  the 
Harleian  MSS.*  of  the  date  of  the  first  of  Charles  I.,  which  is 
a  draft  of  the  act  of  the  privy  council  in  Ireland,  commencing 
with  a  recital,  that  in  several  cities  and  other  corporate 
towns,  great  complaints  had  been  made  to  the  lord  deputy 
against  the  unreasonable  and  exorbitant  bye-laws  made  Bye-laws, 
therein,  to  the  great  oppression  of  his  majesty's  subjects 
and  all  others  trading  there.  And  that  for  the  future  pre- 
vention thereof,  it  was  proposed  to  ordain,  that ''  true  and 
^  perfect  documents  of  the  same  should  be  brought  in  from 
^  all  the  corporate  toumSf"  in  order  that  they  might  receive 
consideration. 

It  does  not  appear  that  this  afterwards  passed  into  an  act, 
bat  it  is  sufficient  to  show  that  the  same  abtises  had  arisen 
in  the  same  manner  in  Ireland  as  in  JEJngland,  from  the  cor- 
porate  bodies  taking  upon  themselves  to  make  illegal  and  in- 
jurious  bye-laws  ;  an  evil  which  had  been  much  aggravated 
m  both  countries  by  the  opinion  of  the  judges  in  the  case  of 
corporations.t 

CHARTERS. 

The  king,  however,  in  the  commencement  of  his  reign, 
granted  a  few  charters  to  some  of  the  principal  towns  in 
Ireland,  of  which  we  shall  give  one  or  two  specimens,  for  the 

*  There  seems  to  be  a  mistake  in  this  latter  assertion. 
f  Harl.  MSS.  2106, 131.  t  Vide  ante,  p.  1447. 
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Charles  I.  purpose  of  establishing,  that  the  charters  in  Ireland  were 
the  same  in  substance  as  tliose  of  England, 

VVATERFORD. 

In  consequence  of  a  commission  which  James  I.  issued  in 

1617.     the   15th  year  of  his  reign,  all  the  liberties  in  Waferford 

1626.     were  seised  into  the  king's  possession.     Charles  I.,  however, 

restored  them  to  the  citizens,  but  previously  exacted  a  fine 

(as  appears  by  the  original  charter)  of  20,000  marks. 

The  king,  after  reciting  the  charters  of  the  third  of  John, 
16th  Henry  III.,  38th  Edward  III.,  first  and  second  Henry  V. 
26th  Henry  VI.,  first  Edward  IV.,  third  Henry  VII.,  JIth, 
16th,  and  26th  of  Elizabeth,  and  seventh  of  James  I.,  pro- 
ceeds to  state,  that  the  citizens,  from  time  immemorial.  Sec, 
had  enjoyed  divers  liberties,  &c. ;  that  James  I.,  in  the 
15th  year  of  his  reign,  had  seised  the  city  and  liberties  into 
his  own  hands,  and  that  they  had  remained  so  until  his 
death,  and  that  they  were  then  in  his  hands,  but  that  the 
citizens  had  petitioned  him  to  re-admit  and  restore  them  to 
their  former  state. 

That  countenancing  his  subjects  residing  in  the  city — 
and  recollecting  that  it  was  an  ancient  city — and  that  the 
inhabitants  and  citizens  had  ever  been  intent  upon  the  art 
of  merchandising — that  they  were  sprung  from  English 
stocks,  and  at  that  day  retained  their  English  sirnames — 
that  in  ancient  charters  it  had  been  called  the  Untouched 
City,  and  chamber  of  the  king — and  that  the  city  had  then 
decayed  from  its  ancient  flourishing  condition,  granted  (after 
particularly  describing  the  liberties  and  precincts,)  that  it 
County  of  should  for  ever  thereafter  be  a  county  distinct  of  itself,  and 

itself.  ^ 

separated  from  the  county  of  Waterford,  and  from  the  county 
of  Kilkenny,  and  from  all  other  counties  whatsoever,  by  the 
name  of  the  county  of  the  city  of  Waterford. 

That  the  citizens  of  the  city  of  Waterford,  as  also  the 
mayor,  sheriffs,  and  citizens  of  the  county  of  the  city,  and 
all  and  singular  the  citizens,  inhabitants,  and  residents  within 
the  city,  or  within  the  towns,  villages,  hamlets,  and  precincts 
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afcNiesaidy  and  their  successors^  by  whatsoever  name  or  names  Charles  I. 
of  incorporation    they    were    theretofore    incorporated;    or    1626. 
whether  they  had  been  theretofore  incorporated  or  not,  might 
be  for  ever  one  body  corporate  and  politic,  bv  the  name  of  ^"^p**"^'® 

a  tr  r  '     J  name. 

"  mayor,  sheriffs,  and  citizens  of  the  county  of  the  city  of 
Waterford,  in  the  kingdom  of  Ireland." 
The  usual  corporate  powers  then  succeed. 
Restitution  of  the  Uberties  and  lands  are  also  granted  to 
the  mayor,  sheriffs,  and  citizens  which  they  or  their  predeces- 
sors by  the  name  of  the  "  citizens,"  or  by  the  name  of  "  pro- 
vost, bailiffs,  and  citizens,"  or  by  the  name  of  "  mayor  and 
bailiffs,"  or  by  the  name  of  "  mayor,  bailiffs  and  citizens,"  * 

or  by  the  name  of  "  mayor  and  commonalty,"  or  by  any 
other  name  or  names  whatsoever,  or  by  any  incorporation 
or  incorporations  whatsoever,  or  under  pretence  of  any  incor- 
poration whatsoever  theretofore  enjoyed,  or  ought  to  have 
been  enjoyed. 

That  all  the  inhabitants,  tenants,  and  other  residents  what- 
soever within  the  city,  town,  villages,  hamlets,  and  precincts, 
within  the  county  of  the  city,  should  remain  under  the  ordi- 
nances of  the  city,  and  under  the  government  of  the  mayor.  Mayor, 
sheriffs,  and  citizens  of  the  county  of  the  city  in  like  manner 
to  all  intents  and  purposes,  as  the  inhabitants,  tenants,  and 
residents  of  the  county  of  the  city  ever  theretofore  were, 
or  for  the  future  ought  to  be. 

That  there  should  be  a  mayor,  two  sheriffs,  18  aldermen, 
and  19  assistants  elected  from  the  most  honest  and  discreet 
citizens.  .  Citiieng. 

That  the  sheriffs,  aldermen,  and  assistants,  for  the  time 
being,   might  be  called  the    common  council  of  the    city.  Common 
to  be  aiding  and  assisting  the  mayor,  for  the  time  being,  in 
all  matters  concerning  the  government,  or  of  the  courts  of  the 
city. 

The  first  mayor,  two  sheriffs,  18  aldermen,  and  19  assist- 
ants, are  then  appointed  and  named. 

It  was  also  directed  that  the  election  of  mayor  should    Mayor, 
be  by  the  mayor  and  common  council. 

That  of  the  sheriffs  by  the  mayor  and  common  council. 
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Charles  I.     That  the  aldermen  and  assistants  should  be  removable  by 

,«*o      the  common  council. 
loSo. 

That  they  might  have  a  recorder,  sword  bearer,  common 
clerk,  and  coroner — and  to  hold  a  court  of  record  every  Mon- 
day and  Friday  before  the  mayor  and  recorder,  or  their 
deputies. 

That  the  mayor,  sheriffs,  and  citizens  of  the  county  of 
the  city  of  Waterford,  might  have  and  hold  within  the  city 
or  within  the  liberties  or  precincts   of  the  county  of  the 
city,  a  court  leet  and  a  vieto  of  frankpledgey  and  all  things 
Leeu     that  do  belong,  or  ought  to  belong  to  a  court  leet  and  view 
«  of  frankpledge,  of  all  the  inhabitants  and  residents  within 

the  city  or  county  of  the  same,  twice  in  the  year,  &c. 

That  the  mayor,  recorder,  and  four  elder  aldermen,  should 
be  justices  of  the  peace. 
Citizens.       That  the  mayor,  sheriffs,  and  citizens,  might  have  an  ad- 
miralty jurisdiction  : — and  no  other  ministers  were  to  intro- 
mit. 

That  the  mayor,  sheriffs,  and  citizens,  and  their  successors, 
inbabitantB  and  all  the  inhabitants,  and  their  successors,  who  should  be 
free  citizens  and  inhabitants  of  the  city,  by  right  of  birth, 
marriage,  or  apprenticehood,  and  not  otherwise;  for  all  their 
goods  and  merchandises  within  the  city  of  Waterford  and 
Free  from  kingdom  of  Ireland,  should  be  for  ever  freed  and  discharged 
from  all  toll,  &c. 

That  the  mayor,  sheriffs,  and  citizens,  and  their  successors. 
Guilds,  might  have  all  their  reasonable  guilds^  as  the  mayor,  bur- 
Bristol,  gesses,  and  commonalty  of  the  city  of  Bristol  have  had — 
but  that  they  should  make  no  statute,  law,  ordinance,  &c.  to 
bind  any  citizen  or  inhabitant,  unless  they  first  have  au- 
thority and  power,  &c.  from  the  mayor,  sheriffs,  and  citizens 
for  the  time  being,  under  their  common  seal. 

That  no  citizens  should  be  troubled  out  of  the  city  for  any 
action,  &c.  arising  within  it. 

That  they  should  have  power  to  dispose  and  devise  their 
lands ;  and  that  no  stranger  should  be  a  wine  vendor,  un- 
less it  be  in  a  ship,  &c. 
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Charles  I. 
CORK.  1631. 

This  king  granted  a  charter  to  Corky  which  commences 
with  an  inspeximus  of  the  principal  previous  franchises,  and 
then  recites  that  he  had  granted  to  the  mayor,  sheriffs,  and 
eemmonsy  and   their  successors,  all   lands,  forfeitures,  &c., 
custom  of  fairs,  markets,  pye-powder  courts,  view  of  franhr    piedgi. 
pledge,  return  of  torits,  &c.,  which  they  or  any  of  their  pre-  Return  of 
decessors  had — by  whatsoever  name  or  names  they  were  in- 
corporated, or  by  what  other  incorporation  or  by  reason  of 
any  charter  theretofore  granted,  or  by  custom  or  prescript 
thon.  , 

That  the  burgesses  had  petitioned  him  for  a  confirmation 
of  their  charters,  with  additional  privileges ;  and  in  conse- 
quence of  the  mayor,  sheriffs,  and  commons,  having  by  the 
direction  and  request  of  two  of  the  privy  council  acquitted 
his  engagement  for  the  sum  of  2000/.,  laid  out  for  the  county 
towards  the  relief  and  sustenance  of  the  soldiers  and  officers, 
the  king  granted,  that  the  mayor,  sheriffs,  and  commons  of  the 
city,  by  what  name  or  names  theretofore  they  were  incorporated, 
should  from  thenceforth  for  evermore  be  one  body  corporate  Corporat*. 
and  politic  in  deed  and  name. 

That  there   should  be  of  the  most  honest  and  discreet 
citizens  one  elected  to  be  mayor,  and  two  to  be  elected  and  ^^y?b 
called  sheriffs. 

The  first  mayor  and  sheriffs  are  then  named  and  appointed. 
And  it  is  granted,  that  yearly  the  mayor,  sheriffs,  and  comr 
mons  should  elect  one  person  of  the  commons  of  the  city  to  be 
mayor,  and  two  of  the  commons  to  be  sheriffs. 

A  recital  then  occurs  that  the  city  of  Cork,  consisting  of 
two  parishes  within  the  walls  and  county  thereof,  had,  within 
the  ancient  Uberties  and  franchises  of  the  city  and  county, 
four  abbeys  lately  dissolved,  in  which  merchants,  tradesmen.  Abbey*. 
and  artificers  resided. 

The  king  then  commands  that  the  possessors  of  any  par- 
cel of  the  possession  of  the  abbeys,  dwelling  within  or  near  DwelliDg. 
the  franchises,  liberties,  and  government  of  the  officers  of 
Cork,  should  continue  under  the  government  of  the  officers 
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Charles  I.  of  the  city,  and  to  that  end  should  freely  contribute  towards 
1631.     the  public  charge  of  the  city  J  9J&  often  as  occasion  should  re- 

That  the  sherifts  might  hold  a  monthly  court  for  the  exe- 
cution of  what  to  a  sheriff's  office  appertained,  according  to 
the  laws  and  statutes  of  Ireland. 
That  the  mayor,  recorder,  and  four  of  the  elder  aldermen, 
JuRtices.  ^,jjQ  {j^j  discharged  the  office  of  mayor,  should  be  justices 
of  the  peace,  with  powers  to  hear  and  determine  all  felonies, 
&c.   committed   within   the   city;    with   a  non-intromittant 
clause  as  to  county  justices.    And  they  are  also  to  be  judges 
of  gaol  delivery. 
Fines.        ^1  fines,  forfeitures,  &c.  of  any  of  the  citizens  snd  inha- 
bitants dwelling  within  the  city  and  county  of  the  same,  are 
given  to  the  mayor,  sheriffs,  and  citizens. 
Aldermen.     That  every  mayor  of  the  .city  after  the  time  of  his  mayor- 
alty, should  be  reputed  one  of  the  aldermen,  and  should  be 
allowed  in  the  number  of  the  mayor,  sheriffs,  and  comnions 
of  the  common  council  of  the  city,  provided  that  the  common 
council  should  not  exceed  24. 

That  no  merchant  or  other  person,  not  free  of  the  city, 
should  sell  any  merchandise  within  the  same  to  the  freemen 
OH  inhabitants  of  the  city  (victuals  at  fairs  excepted),  other- 
wise than  at  the  quay  of  the  city,  &c. 
Mayor.  That  the  mayor  should  be  the  chief  commissioner  in  all 
commissions  to  be  executed  in  the  city. 

Clauses  then  occur  respecting  the  election  of  clerk  of  the 
crown  and  notary  public,  who  were  to  be  citizens. 

That  the  mayor,  sheriffs,  and  commonalty,  should  have  all 
the  petty  customs  issuing  out  of  all  merchandises,  &c. 
Vacancies  That  the  mayor,  sheriffs,  and  commonalty,  should  elect 
(as  vacancies  occurred)  six  aldermen  of  the  city,  who  were, 
and  should  be  called  severally,  aldermen  of  their  several 
Wards,  wards,  to  hear  and  determine  within  their  several  wards  all 
causes. happening  betwixt  party  and  party,  for  any  sum  not 
exceeding  40^. 

That  no  person  should  be  tolerated  to  administer  physic 
within  the  city,  though  educated  in  any  academy  or  famous 
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college,  unless  he  be  allowed  by  the  mayor  to  exercise  medi-  CharlaB  I. 
dnes  or  physic,  under  the  penalty  of  40«.  per  month.  1631. 

That  the  mayor^  sherifFs,  and  commons^  should  have 
power  to  erect  and  incorporate  the  several  arts,  mysteries,  Mysteries. 
and  trades,  exercised  within  the  city  into  several  corpora- 
tions, in  such  manner  as  to  them  should  seem  meet,  for  the 
better  government  of  the  artificers  and  inhabitants ;  which 
artificers,  being  so  incorporated,  might  exercise  their  several 
mysteries  in  such  sort  as  the  commons  of  the  city  of  Dublin  Dublin. 
used,  and  were  accustomed  to  use,  according  to  the  ancient 
customs  of  any  corporation  within  the  kingdom  of  Ireland. 

The  society  of  the  merchants  staple  are  then  incorporated; 
and  the  provisions  relative  to  them  are  very  numerous.  The 
charter  terminates  with  a  general  confirmation  of  all  previous 
costoms,  charters,  &c. 

V 

STATUTES. 

We  have  already  observed  that,  till  the  tenth  year  of  this      1634. 
reign,  there  are  no  statutes  applicable  to  Ireland. 

The  two  first  statutes  in  that  year  relate  to  subsidies, 
granted  by  the  temporality  to  the  king. 

The  third  relates  to  the  confirmation  of  letters  patent,  to 
be  made  upon  his  majesty's  commission  of  grace,  for  the 
remedy  of  defective  titles. 

From  which  time  the  statutes  in  the  second  sessions  relate 
chiefly  to  the  introduction  into  Ireland  of  many  of  the  Eng- 
lish statutes,  passed  in  the  reign  of  Henry  VIII.,  Queen 
Elizabeth,  and  King  James — six  and  twenty  acts  being 
expresBly  for  that  purpose. 

In  the  following  sessions,  the  statute^with  reference  to 
the  confirmation  of  the  king's  letters  patent  is  repealed. 
Another  is  passed  for  securing  the  estates  of  the  undertakers. 
Another  for  the  naturalization  of  the  Scotch  ante  nati.  A 
fourth  for  the  confirmation  of  leases  made  by  the  lord  pri- 
mate and  other  bishops  in  Ireland.  After  which,  fifteen  acts 
in  succession  were  also  passed  for  the  introduction  of  previous 
English  statutes. 

The  next  makes  the  nobility  of  Ireland,  dwelling  in  Eng-  Ai»enteps. 
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Charles  I.  land  or  elsewhere  out  of  that  kingdom,  liable  to  the  general 
1634,     public  charges. 

In  the  next  year,  the  10th  and  11th  of  Charles  I.,  the 
statutes  which  were  passed  were  for  the  same  object: — ex- 
cepting one  for  the  purpose  of  preventing  the  barbarous 
custom  of  ploughing  by  the  tail,  and  pulling  the  wool  off 
living  sheep.  Another  for  the  suppression  of  cosherers  and 
idle  wanderers:  and  another  to  prevent  the  unprofitable 
custom  of  bringing  com  in  the  straw. 
1641.  No  other  statutes  occur  till  the  16th  of  Charles  I.,  when 
the  greater  part  are  also  introductions  of  the  English  laws. 
Tliere  are  no  other  Irish  statutes  from  that  year  till  the  13th 
of  Charles  II. 

Mr.  Gale,  in  the  work  which  he  has  published  to  illus- 
trate the  history  of  the  municipal  institutions  of  his  native 
country,  has  given  an  Irish  statute  which  is  not  to  be  found 
in  the  published  collection. 

As  further  illustrative  of  the  doctrine  we  have  hitherto 
maintained^  of  the  distinction  between  the  merchant  guild 
and  the  municipal  government  of  boroughs,  we  shall  give 
the  following  extract  from  it : — 

It  is  of  the  17th  of  Charles  I.,  and  is  an  act  respecting 
bye-laws  and  ordinances ;  which  commences  by  reciting. 
Corpora-  that  many  and  divers  private  corporations  or  bodies  corpo- 
rate, within  cities,  towns,  and  boroughs,  have  been  esta- 
blished contrary  to  the  king's  prerogative,  &c.  It  was 
therefore  enacted,  that  no  masters,  wardens,  nor  fellowships 
of  crafts,  mysteries,  trades,  or  occupations  whatsoever,  nor 
any  of  them,  nor  any  rulers  of  guilds  or  fraternities,  should 
from  thenceforth  take  upon  them  to  make  any  acts,  bye- 
laws,  or  ordinances,  &c.,  unless  examined  by  the  lord  chan- 
cellor, &c.,  under  10/. 
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During  the  suspension  of  the  constitution  for  14  years, 
from  1646  to  1660,*  the  House  of  CommoDs,  amongst  other 
usurpations  of  the  prerogative  of  the  crown,  formed  a  com- 
mittee for  considering  how  the  corporations  could  be  settled,  Corpora- 
and  how  their  charters  might  be  altered  and  renewed,  to  be 
held  under  the  authority  of  the  Commonwealth.  And  in 
1656,  a  committee  was  appointed  to  prepare  a  bill  to  prevent 
the  election  of  denounced  persons  into  corporations.f  In 
1654,J  the  oath  was  prescribed  by  the  House  of  Commons 
to  be  taken  by  a  member  of  Parliament,  to  be  faithful  to  the 
lord  protector,  and  that  he  should  not  propose,  or  consent  to 
alter  the  government  in  one  person  and  the  Parliament. 
And  the  meaning  of  the  oath  is  declared. 

In   1659,  the  House  proceeded  to  the  extent  of  dissolve  Chester. 
ing  and  disincorporating  the  city  of  Chester,  and  ordering 
that   it   should   have  no    distinct  county  jurisdiction,  but 
should  be  laid  to  the  county  at  large.§ 

And  it  was  afterwards  resolved,  that  if  any  bill  should  be 
tendered  at  any  time  thereafter,  to  alter  the  foundation  and 
constitution  of  the  government  of  the  commonwealth  from  a 
single  person  and  a  Parliament,  to  such  bill  the  single  person 
should  have  a  negative.|| 

Cromwell  also  took  upon  himself  to  create  two  barons, 
11  baronets,  and  28  knights,  including  one  of  the  foreign 
ambassadors,  and  some  of  the  aldermen  of  London.  And 
Henry  Cromwell  knighted  three  others. 

LYNN. 

Amongst  the  records  of  the  borough  of  Lynn,  we  find  the 
following  extraordinary  document,  dated  1st  of  September, 
1649,  subsequent  to  the  '*  ordinance"  of  the  Commons  for     1649. 
taking  away  the  House  of  Peers.     Although   some   lords 

•  7  Journ.  178.  t  7  Joum.  461.  t  7  Journ.  368. 

€  7  Journ.  780.  ||  7  Journ.  385. 
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1649.     were  still  to  be  admitted  to  Parliament,  and  to  have  free 
vote  there,  if  thereunto  elected. 

"  Ordered,  that  a  letter  be  written  to  the  Right  Honour- 
able the  Earl  of  Salisbury,  by  the  mayor  from  this  house^ 
to  give  him  knowledge  that  this  house  has  granted  htm  the 
freedom  of  this  borough^  and  that  the  commoruilty  of  this 
burgh  have  elected  him  a  burgess  of  the  Parliament  of 
England. 

THE  EARL  OF  SALISBURY'S  LETTER. 

"  Gentlemen, — 
'^  As  the  precedent  you  have  made  in  cho6sing  me  to  be 
your  bufgess  is  unusual,  I  brieve,  if  not  the  first  ainongst 
you,  so  does  it  lay  the  greater  obligation  upon  me ;  nether 
is  that  favour  a  little  heightened  by  my  being  so  much  a 
stranger  to  you  as  indeed  I  am;  WBtA  as  you  have 
here  a  free  acknowledgment  from  me  of  your  open  and 
kind  and  good  affections,  in  so  unanimous  an  election 
of  me  to  serve  you  in  Parliament,  as  your  letter  doth 
express,  so  cannot  they  merit,  or  you  expect  more 
thanks  than  I  do  really  return  unto  you  for  them.  You 
have  been  pleased  cheerfully  (as  you  say)  to  ccmfe^  your 
frieedom  upon  me.  I  shall  ever  be  as  zealous  in  maintaining 
yours ;  and  as  I  am  not  ignorant  of  the  great  trust  you  have 
placed  in  me,  so  shall  you  never  be  deceived  in  it,  for  the 
addresses  you  are  to  make  to  me  (as  your  occasion  shall 
require)  they  shall  not  be  so  many  as  cheerfully  received, 
and  whatsoever  may  concern  the  public  good  or  yours,  shall 
ever  be  pursued  with  all  faithfulness  by  him  that  is, 

"  Your  very  loving  friend, 

«  Salisbury." ' 

1666.         In  1 656,  Cromwell  also  directly  assumed  another  important 

92vbA  n  AAA 

'  prerogative  of  the  crown,  and  granted  a  charter  to  Swansea, 

which  is  said  to  be  a  borough  by  prescription,  and  to  have 

had  a  charter  in  the  reign  of  Henry  11. ;  but  this  lacks  proof. 

In  the  reign  of  King  John,  we  have  already  seen,*  that  a 

*  See  before,  p.  419. 
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charter  was  granted  to  the  bargesses  and  their  heirs,  which     Heirs. 
was  not  a  charter  of  incorporation. 

Henry  III.,  Edward  11.,  and  Edward  III.,  are  said  to 
have  given  them  charters  of  confirmation. 

That  of  Oliver  Cromwell  recites  it  was  an  ancient  port 
town ;  and  adds  the  unfounded  statement  which  we  have 
seen  before  in  so  many  previous  charters,  that  it  had  been 
time  out  of  mind  a  town  corporate,  for  which  there  is  no  pre- 
tence. That  at  the  petition  of  the  "  portreeve,  aldermen, 
and  burgesses,"  he  had  granted  that  Swansea  should  be  a 
firee  town  and  borough,  and  that  the  people  therein  dwelling 
and  inAabiting,  and  thitherto  known  by  the  name  of  '^  port-  Corporate. 
reeve,  aldermen,  and  burgesses,"  should  be  a  body  politic, 
l^  the  name  of  ^*  the  mayor,  aldermen,  and  burgesses." 

The  usual  corporate  powers  then  follow. 

And  it  is  directed  that  the  mayor  and  common  council    Admit. 
Bhould  have  power  to  call*  and  admit  into  the  guild  and 
buigess-^ip  of  the  town,  so  many  able  and  discreet  per- 
sons as  to  them  shall  seem  fit,  and   upon  just  cause  to 
disfinnchise  them. 

That  the  common  council  should  consist  of  one  mayor,  one 
high  steward,  one  recorder,  twelve  aldermen,  twelve  chief  or 
capital  burgesses.  And  the  mode  of  electing  these  officers 
bears  the  strictest  analogy  to  that  practised  in  other  bo« 
roughs  at  this  period. 

That  the  common  council  might  tax  the  in/iobitarits  and  inhabitants 
occupiecs  of  land,  to  defray  the  necessary  expences  of  tlte 
town. 

Hiat  the  mayor,  high  steward,  his  deputy,  the  recorder, 
and  the  portreeve  of  the  year  past,  and  the  last  year,  with 
one  of  the  aldermen,  should  be  justices  of  the  peace. 

A  non-intromittant  clause — view  of  frankpledge — a  court    Frank- 
fa^ — return  of  writs — that  no  foreigner  or  stranger  to  the    \^' 
liberties  should  use  any  stall,  &c.  in  the  fair  without  leave  of 
the  mayor  and  aldermen ; — and  exemption  from  bearing  any 
oflSce,  or  serving  on  juries  out  of  the  borough,  unless  at  the 
grand  sessions,  close  the  grant. 

*  See  before,  Cinque  Ports,  "  advocante." 
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This  is  the  only  charter  we  have  been  able  to  discover 
upon  the  rolls  at  this  period ;  and  it  will  be  perceived  that 
it  is  in  substance  the  same  as  others,  and  requires  no  par- 
ticular observation. 

ORDINANCES. 

The  '^  ordinances  "  which  have  been  published*  as  made 
during  this  period,  also  contain  but  little  matter  worthy  of 
remark. 

They  commence  with  the  act  for  triennial  Parliaments — 
and  the  king's  name  is  used  in  them  for  the  37  first  chapters. 
1642.  But  in  the  year  1642,  the  ordinances  were  by  the  lords 
and  commons  in  Parliament — they  sequestered  the  delin- 
quents'estates — they  ordered  the  levying  of  taxesand  duties — 
horses  and  money  for  the  support  of  the  army. — ^They  let 
the  lands  of  the  members  of  Parliament  who  were  absent 
from  the  House — they  directed  the  appointment  of  preachers 
and  ministers ;  visitors  were  named  for  the  Universities,  as 
well  as  for  Westminster,  Winchester,  Merchant  Tailors,  and 
Eton  Schools;  and  unlicensed  publications  were  prohibited. 
1648.  Till  1648,  the  "ordinances"  were  made  by  the  "lords 
and  commons,"  after  which  by  the  "  commons"  alone, 
till  1649,  when  that  description  not  being  thought  sufficiently 
authoritative,  they  adopted  the  name  of"  Parliament," — ap- 
parently without  any  authority  or  justification  for  doing  so.    • 

And  it  was  ordained,  amongst  other  things,  that  it  should 
be  high  treason  to  declare  "  that  the  Commons  in  Parliament 
had  not  the  supreme  authority." 
1663.         In  1663,  Oliver  Cromwell  took  upon  himself  the  title  of 

Lord  Pro-  '  f 

tector.  '^  lord  protector  of  the  commonwealth  of  England,  Scotland, 
and  Ireland :"  and  described  himself  as  having  the  exercise 
of  the  "  chief  magistracy  and  administration  of  the  govern- 
ment." And  he  took  to  himself  the  appellation  of  "  high- 
ness,"f  an  act  being  made  for  the  security  of  his  person ;  and 
the  House  of  Commons  were  induced  to  request  him  to  ap- 
point his  successor,  and  to  call  a  Parliament,  to  consist  of 

*  See  Scohell's  Collectioo  of  the  Acts  and  Ordinances. 
v.  t  Scobellt  2Dd  part,  275. 
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two  Houses ;  and  the  numbers  and  proportions  of  the  mem- 
bers were  to  be  defined.  Before  this  there  had  been  a  disso- 
lution of  Parliament,  and  another  appointed  for  the  3d  of 
September  following.  And  then  the  acts  were  passed  in  his 
name.* 

During  this  period,  a  statute  was  created  for  the  pacifi- 
cation of  Scotland,  for  uniting  it  with  England,  and  erecting 
courts  baron  there. 

Nothing  further  material  to  our  purpose  occurs  in  these 
ordinances. 

CASES. 

In  this  period  also  of  our  history  there  are  but  very  few 
cases  to  illustrate  the  subject  of  our  inquiry; — such  as  they 
are — though  scanty — we  shall  extract. 

Hius,  in  1651,  the  court  was  moved  for  a  writ  to  swewr  one    1651. 
into  the  office  of  mayar,f  to  which  he  was  elected  for  the  bo- 
rough of  Trevenny  in  Cornwall,  because  the  old  mayor  did 
not  swear  him  in  in  due  time,  but  adjourned  the  court. 

iZo//,  chief  justice. — There  is  no  precedent  to  swear  such 
an  officer ;  yet  ordered  that  notice  should  be  given  to  the  town, 
and  precedents  to  be  brought  into  court,  if  any  were,  to 
warrant  it. 

In  this  case  we  see  the  jealousy  of  the  Court  of  King's 
Bench,  in  enforcing  the  administering  of  any  oath  unless  it    Oaths, 
was  warranted  by  law. 

And  in  a  case  in  Keble's  Reports,;]:  in  1651,  against  the  l65i. 
mayor  of  Bristol,  who  was  brought  in  upon  attachment  for 
disfranchising  an  attorney  for  refusing  to  swear  (as  is  used  in 
London)  not  to  sue  another  freeman  at  common  law  out  of 
the  town,  because  he  had  taken  a  latitat  against  him — the 
court  conceived  that  part  of  the  oath  was  illegal;  though  in  Illegal, 
regard  that  it  had  been  before  used,  the  present  mayor  was 
excused  of  contempt. 

In  1655,  Yates  and  others,  fireemen  of  the  town  of  King-     I6S6. 
8ton-upon-Thames,§  having  been  disfranchised  by  the  bailifis,  Disfran- 

chisement. 

•  Scobell,d78.  %  1  Keb.  698. 

t  Styles,  299.  $  Styles'  Rep.  477. 


\ 
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1651.    4rc,  of  that  place^  moved  for  a  writ  of  restitution^  which  was 
tion. '  awarded ;  and  the  substance  of  the  return  was,  ^'  that  a 
'^  difference    had    arisen   amongst   the    corpomtion  about 
Return.  "  making  an  attorney  of  the  court.    And  at  a  court  held  for 
"  that  purpose  a  tumult  arose,  upon  which  the  bailiffs  ad- 
•"  joumed  the  court;  and  commanded  every  person  to  depart. 
**  But  Yates  and  others  persisted  in  remaining  in  the  town 
"  hall,  saying,  *  they  were  a  court/  and  made  several  entries 
"  in  the  court  book." 
Ejccep-       To   this  return  many  exceptions  were  taken;  one  was, 
that  it  did  not  show  that  the  customs  of  the  corporation  war- 
ranted them  in  disfranchising  any  persons  for  such  offencei^ ; 
nor  showed  that  any  person  had  at  any  time  been  disfran- 
chised for  such  causes. 

To  which  it  was  answered,  that  '^  it  was  a  high  contempt 
^'  and  just  cause  to  disfranchise  the  parties,  for  they  com- 
'^  mitted  an  act  of  a  high  natuie,  tending  to  evert  all  govern-^ 
f^  ment,  in  hindering  the  proceedings  of  justice,  and  the  profit 
"  and  welfare  of  the  to wn.'^ 
Judgment.  But  the  chief  justice  said,  that "  custom  was  the  main  cause 
^'  of  disfranchising  any  person — ^foc  by  the  disfranchisement 
''  the  party  loses  his  freehold,  and  therefore  not  to  be  put  in 
practice  but  upon  very  good  warrant.  And  yet  in  some 
**  cases,  for  the  advancement  of  government^  one  may  be 
"  put  out  of  his  freehold  without  a  legal  proceeding  against 
^'  the  party,  as  Sir  James  Bag's  case  is ;  but  there  must  be  a 
''  custom  or  statute  to  warrant  it." 

The  parties  were  all  restored  to  their  freedom. 
Dufran-       It  is  difficult  to  conceive  how  the  right  of  disfranchise- 
chisement. mgjj|.  qq^i^  depend  upon  custom  only;  or  if  the  body  of 

burgesses  could  not  by  the  general  law  have  that  power, 
how  it  could  on  principle  be  supported  by  custom. 

It  seems  from  the  history  we  have  before  given,  as  well  as 
from  the  general  principles  and  the  usual  practice  of  the 
law,  that  such  a  power  would  necessarily  be  inherent  in  the 
body  of  the  burgesses. 

If  they  had  the  power  of  receiving  a  person  into  their 
burgh — if  they  were  responsible  for  him,  and  therefore  had 
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the  necessary  right  of  considering  whether  he  was  a  fit     ^®^ 
penk>n  for  them  to  admit— they  would  likewise  have,  as  a 
cQDseqiiencey  the  right  of  rejecting  him,  or  disfiranckisinff 
kirn  if  he  should  act  in  such  a  manner  as  to  be  unfit  to  con- 
tinue in  the  place,  or  to  be  a  member  of  their  body — for  if  he 
should  be  convicted  of  treason — ^felony — or  any  infamous 
offence;  if  he  should  act  in  defiance  of  tlie  authorities  of  the 
place,  or  against  its  general  interests — ^it  would  be  absurd 
not  to  give  them  this  power  of  removing  him.     Reason, 
therefore,  also  supports  this  right — and  there  is  nothing  of 
expediency  which  militates  against  it — but,  on  the  contrary, 
opediency  would  also  justify  it.    Nothing  is  so  important 
to  society,  as  that  cliaractery  either  good  or  bad,  should 
have  its  full  influence;  and  as  it  would  be  contrary  to  jus-  , 
tice,  for  a  person  of  good  character  to  be  excluded ;  it  would   ] 
be  equally  contrary  to  the  interests  of  society  that  a  person   - 
of  bad  character  should  be  permitted  to  continue  one  of  the 
hwg€s$es.     Nor  can  anything  be  more  desirable,  than  that  \ 
these  matters  should  be  settled  by  the  people  themselves   > 
upon  the  spot ;  for  character  can  only  operate  locally ^  and  / 
therefore  it  would  be  essentially  beneficial  that  the  &ur-   > 
yenef  should   have  themselves,  in  the  first  instance,  the 
settlement  of  these  points;  and  if  they  act  unjustly  or 
un&irly,  (which  would  be  more  rare  in  matter  of  character    ; 
than  many  people  are  prone  to  believe,)  the  superior  courts  / 
would,  upon  application,  correct  the  abuse,  and  do  justice  . 
to  the  injured  party. 

There  is  one  other  case  in  the  year  1666,*  respecting  the 
corporation  of  soap  makers,  in  which  it  is  stated  that  in 
the  Cinque  Ports,  the  inhabitants  had  a  privilege  to  be  im- 
pleaded there  and  not  elsewhere. 

That  those  bye-laws  were  good  in  law,  which  served  for  Bye-Uws. 
the  good  government  of  a  society.^ 

That  a  bye-law  made  in  a  leet,  that  none  should  receive 
uty  to  inhabit  there,  that  was  not  born  in  the  leet,  or  had     Lee^* 
not  inhabited  there  for  the  space  of  three  yearsy  unless  he 
brought  a  testimonial  of  his  good  behamowTy  and  showed  it 


1656. 


Inbabi- 
tantB. 


*  HardraM*B  Rep.  56. 


t  Mic.  6  Jamc»  I.,  BoDBer't  case. 
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1656.  to  the  constable,  under  a  certain  pain,  was  a  good  bye-law ; 
and  yet  it  was,  to  some  extent,  against  the  general  liberty 
of  the  subject,  by  which  any  man  might  go  and  live  where 
he  pleased: — but  these  restrictions  are  necessary  for  the 
public  good,  and  are  fully  justified  by  the  principles  to 
which  we  have  above  referred. 
1649.  In  1649,  Lord  Fairfax,  with  the  council  of  officers  belong- 
ing to  the  army  under  his  command,  presented  a  petition  to 
the  Parliament,  *^  for  an  agreement  of  the  people,  together 
with  some  regulations  for  new-modelling  future  Parliaments/' 

The  number  of  members  was  reduced  to  400 ;  and  divided 
amongst  the  counties  and  principal  boroughs  in  certain  pro- 
portions. 

The  electors  were  to  be  natives  of  England;  not  servants 
^HouBe-    receiving  wages,  but  housekeepers  dwelling  within  their  re- 
spective districts. 

All  the  elections  were  to  be  on  the  same  day. 

Cromwell  afterwards  added  a  qualification  for  the  voters 
of  200/. 

SALISBURY. 

1654.  Tlie  following  are  cited  as  examples  of  the  indentures  of 
returns  to  Parliament  at  this  period,  extracted  from  the 
original  documents  at  the  Tower.  For  New  Salisbury^  the 
indenture  is  between  the  high  sheriff  of  Wiltshire,  and  the 
citizens  and  inhabitants  of  New  Salisbury  of  the  other  part, 
who  elect  Edward  Tooker  and  William  Stephens,  Esquires, 
who  were  to  act  for  themselves  and  all  the  people  of  the  same 
city. 

YARMOUTH. 

The  indenture  of   Yarmouth   is   between  the   sheriff  of 
Inhabi-    Norfolk,  and  the  bailiff,  burgesses  and  inhabitants,  who  elect 
the    Honourable    Colonel    William    Gough    and    Thomas 
Dunne,  who  were  to  act  for  themselves  and  all  the  people. 

And  the  same  form,  mutatis  mutandis,  for  Lynn,  Marl- 
borough, Devizes,  and  other  boroughs. 

From  these  returns  it  will  be  seen,  that  the  opposite 
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error  which  had  been  for  some  time  adopted,  mcreasing  in     i^^* 
its  effect  from  the  reign  of  Henry  VIII.,  to  the  middle  of 
James  I.^  was  resorted  to  at  this  period  of  our  history. 

The  unrestricted  voting  of  the  inhabitants  seems  for  some   '^J^i*' 
time  to  have  been  permitted,  without  any  admission,  enrol- 
ment, or  swearing— -or  the  usual  requisites  of  being  house- 
headers,  inhabitant,  and  paying  scot  and  lot. 

This  was  an  innovation  upon  the  principles  and  practice 
of  the  constitution,  and  obviously  unreasonable,  and  ill- 
reconcileable  vrith  the  principles  of  our  institutions,  which 
have  been  traced  through  our  preceding  history.  And  there- 
fore it  was  soon  found  to  be  impracticable;  and  though 
apparently  referred  to  in  the  triennial  bill,  which  we  have 
before  mentioned,  yet  it  was  partly  abandoned  at  a  subse- 
quent time  by  Cromwell  himself,  and  altogether  set  aside 
upon  the  Restoration. 


CHARLES  II. 

The  nation,  disgusted  with  the  violence  they  had  wit-  1660 
nessed  after  the  Parliament  had  commenced  their  encroach-  1685. 
meats  upon  the  crown — harassed  by  the  convulsions  in  the 
state,  t0lt  the  incessant  changes  from  the  uncertainty  of 
popular  government,  and  the  harsh  tyranny  of  the  House  of 
Commons,  followed  by  the  severe  government  of  a  suspicious 
usurper — ardently  longed  for  repose;  and,  in  the  words  of 
Monk, ''  All  ranks  of  men,  in  all  places,  were  in  earnest  ex- 
"  pectation  of  a  settlement  after  the  violent  convulsions  to 
"  which  they  had  been  exposed." 

One  of  the  invariable  misfortunes  attendant  upon  all 
changes  of  government — ^particularly  those  which  have  been 
accompanied  with  violence — ^is,  that  the  strong  acts  adopted 
OB  the  one  side,  are  sought  to  be  remedied  by  stronger  in 
^e  opposite  extreme. 
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ciiMrigiii.     Thus  it  was  with  those  which  followed  soon  after  the 
1660.    restoration  of  Charles  II. 

Those  which  immediately  succeeded  partook  of  the  temper 
and  moderation  which  characterised  the  conduct  of  Monk 
and  the  real  patriots  who  acted  with  him. 

But  afterwards,  when  the  minds  of  men  began  to  acquire 
a  momentum  in  the  opposite  direction  to  that  which  they 
had  recently  left ;  then  intemperate  and  oppressive  acts  en- 
sued, and  the  happy  restoration  of  the  king  was  followed 
eventually  by  circumstances  which  are  painful  to  detail. 

STATUTES. 

1000.        I'he  acts  which  were  first  passed  will  be  found  to  partake 
of  the  wisdom  and  moderation  to  which  we  have  alluded. 

They  were  enacted  in  the  old  form — ^by  king,  lords  and 
commons.  They  continued  all  judicial  proceedings.  The 
subsidy  of  tonnage  and  poundage  was  again  granted :  and 
the  excise  was  continued.* 

An  act  of  free  and  general  pardon,  indemnity,  and  obli- 
vion, was  passed ;  reciting,  *^  that  the  king's  most  excellent 
"  majesty,  taking  into  his  gracious  and  most  serious  consi- 
^^  deration  the  long  and  great  troubles,  discords  and  wars 
^'  that  have  for  many  years  past  been  in  this  kingdom;  and 
*^  that  divers  of  his  subjects  are  by  occasion  thereof,  and 
^  otherwise,  fallen  into  and  be  obnoxious  to  great  pains 
^  and  penalties : — out  of  a  hearty  and  pious  desire  to  put 
**  an  end  to  all  suits  and  controversies  that  by  occasion  of 
**  the  late  distractions  have  arisen,  and  to  bury  all  seeds  of 
''  future  discords,  was  pleased  that  a  general  pardon  might 
"  be  enacted?." 

There  was  also  a  statute  for  the  confirming  and  restoring  of 

ministers. 

Wards       Another  was  passed  for  taking  away  the  court's  of  wards 

Liveries.  &nd  liveries,  and  tenures  in  capite  and  by  knight  service^ 

and  purveyance ;  and  for  settling  a  revenue  upon  his  majesty 

in  lieu  thereof,  upon  the  ground  that  they  had  been  more 

*  See  also  15 Charles  II.  c.  11, 12^  16  &  17  Charles  II.  c.  4 ;  22  &  23 Charles II. 
c,5. 
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burdensome,  grievous  and  prejudicial  to  the  kingdom  than  ^^^^ — : 
beneficial  to  the  king.  ^^^' 

This  act  is  said  to  have  been  drawn  by  Lord  Chief  Justice  Tenure. 
Hale:^  and  it  provided   amongst  other    things,    that   all 
tenures  to  be  thereafter  created  by  the  king,  of  an  estate  of 
inheritance  at  the  common  law,  should  be  in  free  and  common 
socage.    But  there  is  a  proviso,  that  the  act  should  not  ex* 
tend  to  prejudice  the  customs  of  the  city  of  London^  nor  of  Loadon. 
any  other  city  or  town ;  nor  Berwick :  nor  to  discharge  any 
apprentice  from  his  apprenticeship.    And  it  has  been  held,  ^gj^°' 
that  it  does  not  affect  burgage  tenure.f 

Acts  were  also  passed  for  levying  the  arrears  of  the  assess- 
ments :  and  for  the  paying  and  disbanding  of  the  army  and 
navy. 

An  act  of  severe  but  necessary  justice,  was  passed  for 
the  attainder  of  those  who  had  been  guilty  of  the  murder  of 
Charles  I.,  which  in  the  preamble,  charges  them  with  hav- 
ing plotted  and  contrived  the  ruin  and  destruction  of  the 
monarchy,  and  with  it  the  true  reformed  Protestant  religion, 
under  which  it  had  been  so  long  protected  and  flourished. 
That  they  had  thrown  down  all  the  bulwarks  and  fences  of 
the  law,  and  haa  subverted  the  very  being  and  constitution 
of  Parliament.  And  the  lords  and  commons  protest  against 
the  murder  of  the  kmg ;  and  it  is  ^declared, ''  that  by  the 
'^undoubted  and  fundamental  laws  of  this  kingdom,  neither 
^  the  peers  of  this  realm,  nor  the  commons,  nor  both  together, 
"  in  Parliament  or  out  of  Parliament,  nor  the  people  collec- 
"tively  or  representatively,  nor  any  other  persons  what- 
"  soever,  ever  had,  have,  hath,  or  ought  to  have,  any  coer- 
*^  dve  power  over  the  persons  of  the  kings  of  tltis  realm." 

In  the  next  year,  an  act  was  passed  for  the  safety  of  his     1661. 
majesty's  person  and  government,  in  which  it  was  again  de- 
clared, that  there  was  no  legislative  power  in  either  or  both 
Houses  ofPaiiiament  without  the  king;  and  certain  orders  and 
ordinances  made  by  them  were  accordingly  declared  void. 

Another  act  was  passed  against  tumults  and  disorders, 
iipon  pretence  of  preparing  or  presenting  public  petitions 

♦  3  P.  Wil.  126.  t  Co.  Lit.  H.  &  B.  106  a. 
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chtfiei  II.  ^j.  Q(;her  addresses  to  his  majesty  or  the  Parliament,  which 
1661.  commences  by  reciting,  that  it  had  been  found  by  sad  ex- 
perience, that  remonstrances  and  declarations,  and  other 
addresses  to  the  king,  or  to  both  or  either  Houses  of  Parlia- 
ment, for  alteration  of  matters  established  by  law,  for  the 
redress  of  pretended  grievances  in  church  or  state,  have  been 
made  use  of  to  serve  the  ends  of  factious  and  seditious 
persons,  gotten  into  power,  to  the  violation  of  public 
peace,  &c. 

It  was  therefore  enacted,  that  no  persons  after  the  first  of 
August  1661,  above  the  number  of  20  or  more,  shall  present 
any  petition,  &c.  for  alteration  of  matters  established  by  law  in 
church  or  state,  unless  the  matter  have  been  first  consented 
unto  and  ordered  by  three  or  more  justices  of  the  county. 
Grand  or  the  major  part  of  the  grand  jury  of  the  county  where  the 
matter  arose. 

Another  statute  declared  the  sole  right  of  the  militia  to  be 
in  the  king.* 

The  second  statute  in  the  same  year,  contains  an  act  of  con- 
siderable importance  for  the  well  governing  and  regulation  of 

Corpora-  corporationSf  and  was,  no  doubt,  intended  to  obviate  those  ille- 
gal amovals  and  appointments  by  the  commons  to  which  we 
have  referred.f  It  recited  that  questions  were  likely  to  arise 
concerning  the  validity  of  the  elections  and  removals  during 
the  late  troubles,  contrary  to  their  charters — and  to  the  end 
that  the  succession  in  such  corporations  may  be  the  most 
properly  perpetuated  in  the  hands  of  persons  well  affected 
to  his  majesty  and  the  established  government;  it  being  too 
well  known,  that  notwithstanding  all  his  majesty's  endea- 
vours and  unparalleled  indulgence  in  pardoning  all  that  is 
passed,  nevertheless  many  evil  spirits  are  still  working — 
therefore  it  was  enacted,  that  commissions  should  issue  for 
England,  Wales  and  Berwick/;  that  no  charters  should  be 
avoided  for  any  thing  that  had  passed — that  an  oath  should 
be  taken  and  declaration  subscribed  by  all  the  officers  in  the 
cities,  boroughs,  corporations  and  Cinque  Ports ;  and  that 
all  who  refused  to  take  the  oaths  or  subscribe  the  declaration 

«  See  also  the  13th  and  14th  Charles  II.  c.  3.  t  See  before,  p.  1684. 
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were  to  be  removed  by  the  commissioDers :  who  had  power 
given  to  them  for  that  purpose;  as  well  as  for  the  restoring     1661. 
those  who  had  been  illegally  removed^  and  placing  other 
members,  or  inhabitants  there  in  the  vacancies  which  should 
be  made. 

It  was  this  statute  which  produced  so  great  a  change  in 
many  of  the  boroughs,  and  of  which  traces  are  to  be  found 
in  the  books  of  several  of  them. 

Whether  it  took  place  during  the  usurpations  of  the  ^J^S.** 
House  of  Commons — or  of  Cromwell — or  occurred  at  the 
time  of  the  passing  of  this  statute;  certain  it  is,  that  in  ,' 
many  boroughs  most  of  the  books  previous  to  this  date  are 
destroyed :  and  those  now  existing  commence  with  the  acts 
done  by  the  commissioners  under  this  statute ;  which,  gene- 
rally speaking,  were  for  the  removal  of  the  greater  portion 
of  the  officers  of  the  corporation,  and  substituting  in  their 
stead  the  principal  officers  of  state  for  the  time  being,  toge- 
ther with  some  of  the  principal  inhabitants  of  the  place. 

The  acts  done  by  the  commissioners  appear  to  have  1^62. 
required  subsequent  support  from  Parliament,  for  in  1662,  a 
committee,  in  their  report  to  the  House  of  Commons,  ques- 
tioned whether  the  proceedings  of  the  commissioners  could 
be  overruled  in  the  King's  Bench  ?  and  whether  it  was  the 
meaning  of  the  House  that  it  should  be  so  ?  If  not,  that  it 
would  be  fit  to  provide  for  the  quiet  of  the  commissioners, 
and  the  security  of  the  persons  placed  by  them,  by  another 
bill  for  that  purpose;  and  to  prevent  the  inconveniences 
arising  to  coi*porations  by  the  better  sort  of  the  members 
(xsd  inhabitants  evading  the  offices  and  services  incident  to 
their  places,  by  refusing  to  take  the  oaths,  ^c.  and  so  leave 
the  burden  and  charge  of  the  government  upon  mean  men  not 
able  to  bear  it.*  And  in  1680,  leave  was  given  to  bring  in  a 
bill  to  repeal  the  act  for  the  regulation  of  corporations.f 

It  is  possible  that  this  was  done  with  good  faith  at  the 
time,  and  might  not  have  immediately  produced  any  evil 
consequences.  But  in  after  times  it  led  to  great  mis- 
chi^,  particularly  as  it  afforded  an  excuse  and  precedent 

•  8  Jouro.  446.  t  9  Journ.  692. 
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chaiiee  ti.  f^^  non-resideoce,  £br  which  purpose  these  instaiices  were 
1662.    subsequently  cited. 

Cap.  4.         The  act  for  the  unifbrmity  of  prayer  was  also  passed. 

Cap.  10.    Another  for  establishing  an  additional  revenue  .upon  his 

Cap.  11.    majesty.     Another  for  preventing  frauds  in  the  customs; 

Cap.  12.  and  an  important  act  for  the  belter  relief  of  the  poor,  in 
which  the  settling  of  them  is  first  mentioned,  and  it  is  stated 
Poor,  also  to  be  for  the  prevention  of  rogues  and  vagabonds.  The 
object  of  the  provision  being,  that  poor  persons  should  be 
restrained  from  going  fiwn  one  parish  to  another,  which  they 
did  in  order  to  settle  themselves  in  those  parishes  where 
there  is  the  best  stock — the  largest  cotnmons  or  wastes,  and 
the  most  woods  for  them  to  burn  and  destroy — provisions 

Common  which  are  a  legislative  recognition  of  the  "  common  stock/' 
to  which  we  have  before  so  frequently  referred,  as  well  as 

inbabitanto  of  the  right  of  the  inhabitants  to  have  and  enjoy  rights  of 

wimmon.^  common,  So  that  this  declaration  is  directly  against  the 
authority  of  the  cases  we  have  before  quoted,  denying  the 
inhabitants'*  right  to  an  easement  of  that  description. 
The 'time  prescribed  by  this  act,  within  which  a  person 
40 days.  isTemovtfble,  is  40  days;  which,  the  reader  will  remember,  is 
the  period  assigned  by  the  ancient  law,  within  which  a  person 
coming  into  any  new  place  is  bound  to  give  notice  to  the 
king's  officer  of  his  arrival,  upon  which  he  would  be  com- 
pellable to  give  his  pledges — ^to  be  sworn  to  the  law — and 
to  be  enrolled.  The  previous  settlement  in  the  former 
place  of  residence  is  described  to  be  as  a  native — ^house- 
holder—sojourner — ^apprentice  or  servant — for  the  space  of 
40  days ;  and  they  are  to  be  removable,  unless  they  give 
sufficient  security  for  the  discharge  of  the  parish. 

Qualifica-  In  this  description  the  reader  will  perceive,  that  all  the 
qualifications  by  the  common  law,  to  which  we  have  before 
referred,  as  the  qualifications  for  burgess^hip  are  here  men- 
tioned, with  reference  to  a  subject  altogether  distinct  and 
separate  from  any  corporate  right,  with  which  it  cannot  poS" 
siblg  be  confounded;  and  yet  they  are  all  grounded  upon  the 
foundation  of  inhabitancy,  which  we  have  shown  by  autho- 

*  See  beforCi  p.  1528. 
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lilies  of  all  descriptions  to  be*  the  essential  qualifications  for  ^^^""^^  ^^ 
bargess-ship.  ^*®' 

Tbasy  in  this  enumefation,  we  find  a  **  natwe*'  mentioned —    Native. 
that  is  a  person  (according  to  the  case  we  hare  lately  quoted 
respectiag  the  city  of  London)  bom  in  the  place,  and  >there-    Birth. 
fore  belonging  to  it. 

A  **  householder y*  which  has  been  sufficiently  explained  to    House- 
be  the  reason  why  an  inhabitant  was  to  be  sworn  and  en-  ^' 
ToUedj  and  give  his  pJedgeSj  and  pay  scot  and  lot ;  and  he 
was  irremovable^  because  his  house  was  his  castle,  and  no 
man  could  be  removed  from  it. 

A  ''  sojourner  "  was  a  person  who  had  come  to  live  in  the  Sojourner. 
place,  but  who,  when  he  had  resided  there  for  a  year  and  a 
day  would,  according  to  the  law  of  the  leet,  which  has  been    Leet 
so  frequently  explained,  be  irremovable. 

An  **  apprentice"  would  also,  for  the  reasons  before  ad-  Appien- 
duoed,*  be  entitled  to  remun  in  the  place. 

And  a ''  servant "  who  had  been  hired  for  a  year,  which  is  Servmnt. 
the  rule  as  to  the  settlement  of  the  poor,  borrowed  from  the 
ancient  common  law,  would  come,  like  the  sojourner,  within 
the  law  laid  down  in  Glanville,  as  a  fixed  and  permanent 
inhabitant. 

The  15th  section  of  this  statute  is  also  satisfactoiy  to  show  Sec.  15. 
that  courts  leet  were  then  in  existence,  though   in  some     Le«t* 
places  they  had  been  omitted  to  be  held ;  as  it  provides, 
that  in  case  a  constable^  headboroughy  or  tything  man  should  Contuble. 
die  or  go  out  of  the  parish,  f  any  justice  might  make  or  swear 
a  new  constable,  until  the  lord  should  hold  a  court  leet,  or 
until  the  next  quarter  sessions. 

An  act  was  also  passed  for  preventing  the  unuecessary  Cap.2i. 
ebaige  of  sheriffs,  and  for  ease  in  passing  their  accounts ;  as  Sheriffii. 
it  was  stated  that  in  the  late  times  of  tyranny  and  oppression 
they  had  been  great  sufferers,  and  thereby  much  impover- 
ished in  their  estates  and  fortunes. 

*  See  before,  p.  762. 

t  There  is  no  doubt  that  the  leaving  the  parish  would  in  this  instance  create  an 
actual  vacancy  in  the  office  :Tand  w^y  should  it  not  do  so  in  the  cases  of  corporate 
oiBcen  ?  See  Rex  v.  the  Mayor  of  Truro— 3  Bam.  &  Aid.  500,  and  Rex  v.  the  Mayor 
of  West  Looe,  5  Dow.  &  Ry.  4f 4. 
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^'^^""'      In  the  25th  of  Charles  11.  there  is  an  act  to  enable  the 
1672.     county  palatine  of  Durham*  to  send  knights  and  burgesses  to 
^'  '  Parliament,  which  recites  that  the  inhabitants  of  the  county- 
had  not  before  exercised  that  privilege,  although  they  were 
liable  to  all  subsidies  granted  by  Parliament,  equally  with 
untB^    the  inhabitants  of  other  cities,  boroughs,  and  counties,  who 
have  their  citizens,  bui^esses,  and  knights  in  Parliament ; — 
wherefore  it  was  enacted  that  the  county  should  send  two 
knights,  and  the  city  two  citizens,  to  be  burgesses  for  the 
city; — the  election  of  the  knights  being  by  the  freeholders 
of  the  county,  and  the  election  of  the  burgesses  to  be  by  the 
mayor,  aldermen,  and  freemen  of  the  city — the  first  autho- 
ritative instance  in  which  the  election  is  directed,  by  any 
Freemen,  statute  or  charter,  to  be  by  the  "freemen,"  and  not  in  the 
Burgesses,  usual  language  by  the  "  burgesses.*' 
1677.        In  the  30th  of  Charles  II.,  the  important  act  for  the  better 
^*P*^'    security  of  the  liberty  of  the  subject,  and  for  prevention  of 
imprisonment  beyond  the  seas — commonly  called  the  Habeas 
Corpus  Act,  was  passed ;  the  difficulty  complained  of  being, 
the  delays  made  of  the  returns  of  writs  of  habeas  corpus ; 
and  therefore,  for  the  future,  they  are  directed  to  be  returned 
within  three  days,  unless  in  cases  of  treason  or  felony. 

There  are  many  other  statutes  of  importance  passed  in  this 
reign,  but  they  have  so  little  connexion  with  the  subject  of 
our  inquiry,  that  it  is  unnecessary  to  specify  them. 

CHARTERS. 

Whilst  the  legislature  were  passing  the  statute  we  have 
quoted,  and  all  men  seemed  to  concur  in  submitting  to  the 
king's  lawful  prerogatives,  and  in  cherishing  the  just  privi- 
leges of  the  people  and  of  Parliament,  the  king  granted 
charters  to  many  of  the  cities  and  boroughs  in  England. 

LONDON. 

London,  as  usual,  was  the  early  object  of  the  bounty  of 
the  crown. 
Charles  II.,  in  the  third  year  from  his  restoration,  after 

•  Harl.  MSS.,  7017,  502. 


CHAPTERS.  1697 

inspecting  the  charters  which  had  been  previously  granted  to  ^^*^^^  "• 
the  citizens  of  London,  confirmed  to  them  in  the  most  ample 
manner  all  their  privileges. 

NORWICH. 

Norwich  also  received  nearly  at  the  same  time,*  that  which     *®®* 
is  now  the  governing  charter.     It  commences  with  a  recital, 
that  it  was  an  ancient  and  populous  city  and  community  by 
itself,  incorporated  by  the  names  of  the  "  mayor,  sheriffs,  l°^°2°" 
ciAzenSy  and   commonalty  of  the  city  of  Norwich" — "the 
citizens   of  Norwich" — "  the   citizens  and   commonalty  of  Citizens. 
Norwich'* — *^  the  citizens  and  inhabitants  in  the  same  city"   Inhabit- 
— ^and  had  received  and  enjoyed  various  liberties  by  charters 
and  customs; — ^that  the  then  mayor,  sheriffs,  citizens,  and 
commonalty  of  the  city  of  Norwich,  had  petitioned  the  king  Common - 
to  confirm  their  previous  liberties,  and  to  give  them  such 
additional  privileges  as  might  seem  expedient. 

The  king  accordingly  granted  that  they  should  be  incor- 
porated ;  with  all  the  usual  corporate  powers. 

The  then  municipal  officers  are  confirmed  in  their  respective 

offices. 

And  it  was  directed,  that  the  mayor,  recorder,  steward, 
and  aldermen,  as  long  as  they  continued  in  office,  should  be 
justices  of  the  peace — ^that  they,  by  the  oaths  of  good  and 
lawful  men  of  the  city,  might  hear  and  determine  all  manner 
of  felonies,  trespasses,  &c. 

That  every  alderman  should  be  a  justice  of  the  peace, 
through  the  whole  ward  of  the  city  for  which  he  might  be  re- 
spectively elected  an  alderman. 

Afler  which  provisions  are  made  for  the  punishment  of  per- 
sons elected  in  any  ward  to  be  of  the  common  council  or 
livery  of  the  city,  not  attending  to  be  sworn  into  office  after  Livery. 
notice  given  to  them ;  and  that  if  any  person  elected  by  the 
citizens  from  any  of  the  four  great  wards  to  be  of  the  common  Citizens, 
council  should  refuse,  or  be  exonerated  from  such  office^  the 
mayor  should  warn  the  citizens  inhabiting  in  such  ward, 

•  Fat.  15  Car.  II.  parse. 
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charieaii.  f]^^^  ^jj^y  might  name  and  elect  another  fit  citizen  of  the 
Norwich,  ward  to  be  of  the  common  council. 

1665.  ,      ./Y»  J      11 

It  was  also  directed,  that  the  mayor,  shenfis,  and  alder- 
men, should  yearly  elect  one  sheriff:  and  that  the  mayor 
Citizens,  should  yearly  cause  all  the  citizens  of  the  city  and  county, 
dwelling  therein,  to  be  warned  to  appear  at  the  guildhall  of 
the  city,  and  there  freely  in  like  manner  elect  and  prefer  one 
other  sufficient  person  to  be  elected  as  the  other  sheriff. 
That  when  any  of  the  24  aldermen  should  die  or  be  re- 
Citizeni.  moved,  &c.,  the  mayor  should  cause  all  the  citizens  inhabit- 
Ward,    ing  within  the  ward  for  which  they  were  aldermen,  to  be 
warned  to  meet  at  the  guildhall,  to  elect  others  of  the  more 
worthy  and  sufficient  citizens  or  freemen  to  be  aldermen ; 
i  Depart,  j^ j  |.jj^|.  jf  ^^y  ^f  ^j^^  aldermen  should  depart  from  the  city 

into  another  place  to  inhabit,  or  should  neglect  the  duty  of 
his  office,  or  should  not  return  within  six  months  after  re- 
quest made,  he  should  be  fined,  &c.  by  the  mayor,  sheriffs, 
aldermen,  and  conmion  council. 
Bye-laws.  That  it  should  be  lawful  for  the  mayor,  sheriffs,  and  al- 
dermen, with  the  assent  of  their  60  fellow  citizens  of  the  com- 
mon council,  to  make  ordinances,  &c.  for  the  government  of 
the  citizens. 

A  court  of  equity  is  then  granted — and  that  recognizances 
of  statute,  merchant,  &c.,  should  be  taken  in  as  ample  a 
manner  as  the  mayors  were  accustomed  to  do  of  the  cities 
of  London,  York  and  Bristol. 
Freeman.  That  HO  freeman  of  the  city  should  be  a  partner  or  factor 
FoTrigner.  with  any  person  who  should  be  a  foreigner  and  not  a  free- 
man, in  buying  or  selling  any  woollen  cloths,  &c. 

Various  provisions  as  to  the  grant  of  the  goods  of  felons, 
&c.,  with  an  ample  confirmation  of  all  previous  franchises, 
conclude  this  charter. 

IPSWICH. 

1665.        A  charter  of  nearly  the  same  date  recites,  that  Ipswich  was 

an  ancient  and  populous  borough,  and  had  for  many  ages 

tion.'*"  ^^^^  ^  corporation,  or  body  corporate  and  politic.    That  the 
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bnrgesses  and  inhabitants,  by  the  name  of  the  "  bailiffs,  bur-  ^**^  ^^' 
gesseSy  commonalty,  and  their  successors,"  and  other  names  Ipswich, 
had  held  liberties,  &c.,  as  well  by  charters  and  confirmations  inhabitants 
of  Charles  I.,  as  by  prescriptions  and  customs :   that  the 
then  bailiffs,  burgesses,  and  commonalty  had  besought  the 
king  to  confirm  their  body  corporate,  and  ancient  liberties, 
tc. — and  to  grant  such  other  as  might  be  deemed  expe- 
dient : — ^which  the  king  granted  accordingly. 

And  that  there  should  be  a  high  steward,  12  portreeves 
of  the  town,  and  the  24  chief  constables,  commonly  called 
the  24. 

That  when  any  vacancies  occurred  amongst  the  portreeves 
and  chief  constables  of  the  town,  the  members  of  the  respec- 
tive bodies  were  to  supply  the  deficiency,  &c. 

GLOUCESTER. 

Gloucester  also  obtained  a  charter  in  this  year,  which  was     i^^- 
afterwards  surrendered  in  this  reign. 

BRIDPORT. 

This  king  granted  a  charter  to  Bridport,  which  commen-     1667. 
ces  by  reciting,  that  the  burgesses  and  inhabitants  of  the 
borough,  by  the  name  of  "  the  bailifis,  and  burgesses  of  the  B«'8«m«« 
horough  of  Bridport,  in  the  county  of  Dorset,"  and  by  other 
names,  had  enjoyed  divers  liberties,  &c.  by  charters  and  pre- 
scription, and  also  by  virtue  of  a  charter  of  James  I. 

That  the  bailiffs  and  burgesses  had  petitioned  him,  for  the 
better  government  of  the  borough,  to  confirm  their  body  cor-  Corporate. 
foraie,  and  to  grant  such  additional  liberties,  &c.  for  the 
public  good  as  might  be  deemed  expedient. 

The  then  bailifis  are  confirmed  in  their  offices — and  in 
future,  the  bailifis  and  capital  burgesses  were  yearly  to  elect 
two  of  the  fifteen  capital  bui^esses  to  be  bailifis. 

The  then  fifteen  capital  burgesses  were  likewise  confirmed, 

and  were  to  be  called  the  common  council.     If  any  vacancies  v«c«ci«^ 

occurred,  the  capital  burgesses  were  to  supply  them  from 

the  more  worthy  burgesses  and  inhabitants  of  the  borough, 

^  from  the  more  honest  and  discreet  of  the  inhabitants  of 

5q2 
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charicB  II.  g^Hjg  Qf  ^{jg  villages  lying  in  the  county,  but  within  two  miles 
Bridpoit.  of  the  borough,  who  should  be  willing  to  take  the  office. 

A  general  confirmation  follows  of  all  previous  charters — 
and  provision  is  made  that  no  writ  of  quo  warranto  should  be 
issued  for  any  thing  previously  committed — and  all  the  offi- 
cers were  to  take  the  oaths  prescribed — and  no  recorder  or 
town  clerk  was  to  be  sworn  into  office  without  the  appi*oval 
of  the  king. 

YORK. 

1676.         The  king  also,  afler  confirming  all  former  charters  to  the 
mayor^  and  commonalty  of  York,  granted  that  neither  his 
treasurer,  chancellor,  barons  of  the  exchequer,  attorney  Qor 
solicitor  general,  should  prosecute  any  writ  or  summons  of 
quo  warranto  against  them  or  their  successors,  for  any  causes, 
or  offences  by  them  done. 
Mayor.       fhe  mayor  is  appointed  the  hinges  escheator,  and  clerk  of 
the  market. 
And  the  mayor,  recorder,  and  aldermen,  are  directed  to  be 
Justices,  justices  of  the  peace,  and  the  city's  counsel,  provided  they 
do  not  exceed  the  number  of  two  at  one  time. 

It  is  also  provided,  that  five  of  the  justices  might  hold  ses- 
sions. That  the  mayor,  recorder,  senior  aldermen  and  city's 
counsel,  are  to  be  of  the  quorum.  That  three  of  the  quorum 
should  be  present  at  the  gaol  delivery,  &c.  That  no  citizen, 
sheriff,  or  other  officer  within  the  city,  should  be  put  to  any 
recognition,  jury,  or  inquisition,  without,  &c. 

That  the  repairs  of  the  walls,  bridges,  and  king's  staith, 
^^SS^""  should  be  upon  the  commonalty,  and  the  money  to  be  raised 

by  a  tax  upon  the  inhabitants,  &c. 
^ouncu'*      That  the  common  council  of  the  city  should  from  thence- 
forth consist  of  72  persons,  and  that  upon  the  death,  removal, 
or  secession  of  any  common  councilman,  a  new  one  should 
be  elected  within  the  space  of  15  days  after  stick  deaths,  Sec. 
Residence.      It  was  also  provided,  that  the  aldermen,  and  such  as  had 
been  sheriffs  of  the  city,  should  be  constantly  resident  in  it, 
Families,  with  their  families ;  and  for  absence  above  the  space  of  60 
days  in  any  one  whole  year,  without  the  license  of  the  whole 
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comnumalty,  should  pay  scot  and  lot,  and  all  other  taxes  and  chariet  ii. 
assessments ;  and  every  alderman  who  should  so  absent  him-    York, 
self,  should  forfeit  5$.  a  day  above  the  60  days ;  and  every 
person  that  hath  been  sheriff,  2^ .  6d.,  &c. 

And  no  recorders  nor  common  clerks  should  be  thereafter 
elected,  nor  admitted  without  the  approbation  of  the  king, 
thoagh  chosen  by  the  whole  commonalty,  &c. 

CINQUE  PORTS. 

Charles  II.  also  granted  a  charter  to  the  Cinque  Ports,  1668. 
which  commences  by  reciting,  that  the  towns  and  ports  of 
Hastings,  New  Romney  otherwise  Romene,  Hythe,  Dover, 
Sandwich — ^had  from  time  immemorial  been  the  Cinque  Ports. 
That  the  towns  of  Rye  and  Winchelsea  had  been  ancient 
towns,  within  their  liberties. 

That  the  town  and  livery  of  Pevensey,  Seaford,  Bulver-    Livery, 
hithe,  Petit  Iham^  Hidney,  Beaksboume,  and  Graunge,  had 
ever  been  members  of  the  town  of  Hastings. 

That  the  towns  of  Bromehill,  Lydd,  Old  Romney,  Denge- 
nuush,  and  Oswardstone,  had  also  been  members  of  New 
Bomney. 

That  the  town  of  West  Hythe  had  ever  been  a  member  of 
the  town  of  Hythe, 

That  the  towns  of  Folk  stone,  Faversham,  Margate,  St. 
John's,  Goresend,  Birchington  Wood,  and  St.  Peter's  in  the 
Isle  of  Thanet,  Kingsdowne  and  Ringwolde,  have  ever  been 
ineinbers  of  the  port  of  Dover. 

That  the  towns  of  Fordwich,  Deal,  Walmer,  Ramsgate, 
Stoner,  Sarr,  and  Brightlingsey,  had  ever  been  members  of 
the  port  of  Sandwich. 
And  the  town  and  hundred  of  Tenterden  a  member  of  jRye. 
That  the  barons  and  inhabitants  bavins;  by  charters,  pre-   Barons. 

.     .  .  .  InhabiUntB 

scnptions,  and  customs,  enjoyed  various  franchises,  &c.,  the 
king  desired  that  the  navy  of  the  Cinque  Ports  and  members 
might  not  perish  or  fail ;  and  in  consideration  of  the  services 
which  had  been  rendered  to  him,  he  confirmed  all  the  char- 
ters which  had  been  granted  to  the  barons  of  the  Cinque 
Ports  and  their  heirs — to  the  men  of  the  Cinque  Ports — or  to    Heirs. 
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churies  II.  any  calling  themselves  of  the  liberty  of  the  same,  &c.  &c.  tec. 
Cinque    OF  by  whatsoever  incorporation,  or  by  pretext  of  incorporation 
1668.    tbey  had  been  known  or  named^  and  all  liberties  they  had 
previously  enjoyed. 

That  there  should  be  in  the  ancient  towns  and  members, 
&c.,  a  court  of  record,  with  the  same  powers  as  every  borough 
or  city  in  England  enjoyed. 

Justices  of  the  peace  are  then  appointed.  Also  that  two 
or  more  of  the  mayors,  bailiffs,  jurats,  4:c,  should  have  power 
Oaths,  to  inquire  by  the  oaths  of  good  and  lawful  men  of  the 
Cinque  Ports,  of  all  manner  of  felonies,  &c.,  and  that  every 
mayor,  jurat,  and  commonalty,  should  receive,  to  their  own 
Fines,  proper  use  and  commodity,  all  manner  of  fines,  issues,  &c. 
Scot  and  That  the  barons  of  the  Cinque  Ports,  and  the  towns  of 
Rye  and  Winchelsea,  might  impose,  as  often  as  it  shall  seem 
reasonable,  rateable  taxations,  as  scot,  shot  and  ht,  toUage, 
and  other  reasonable  taxations,  commonly  called  common 
fines,  &c.,  upon  the  goods,  &c.,  of  all  and  singular  the  inha- 
bitants and  residents,  or  occupiers,  or  tenants,  within  the 
ports  or  members  of  the  same.  Provisions  then  occur  that 
the  charter  of  Henry  VI.  to  Faversham,  should  be  exempted 
from  the  confirmation  contained  in  this  charter,  and  that  the 
elections  of  recorders  or  common  clerks  should  be  void,  if 
disapproved  of  by  the  king. 

POOLE. 

1668.  A  charter  was  also  granted  at  this  period  to  Poole,  which, 
after  confirming  all  former  privileges  to  the  mayor,  bailiffs, 
burgesses,  and  commonalty,  recites  that  the  town  had  been 
of  old  incorporated  by  the  name  of  mayor,  bailiffs,  bur- 
Inhabitants  gcsscs,  and  commonalty,  and  that  the  burgesses  and  inhabi- 
tants  thereof,  as  well  by  that  name  as  by  other  names,  had 
used  and  enjoyed  divers  privileges;  incorporates  them,  and 
gives  the  power  of  choosing  a  recorder,  to  the  mayor,  bailiffs, 
burgesses,  and  commonalty. 

1675.  Seven  years  afterwards,  a  quo  warranto  issued  against  the 
corporation,  and  their  franchises  were  seised  into  the  hands 
of  the  crown. 
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Three  years  afiter  which,  the  burgesses  and  infiabitants  chwiw  ii. 
presented  an  address  and  submission  to  the  king,  praying     1678. 
that  they  might  be  restored  to  their  franchises. 

GLOUCESTER. 

Gloucester,  which  had  received  charters  in  the  reigns  of 
Henry  IL,   John,  Henry  III.,  Richard  III.,   Henry  VII., 
Henry  VIIL,  by  whom  it  was  created   a  city,  Edward  VL, 
Elizabeth,  James  L,  and  Charles  I. — received  another  from 
Charles  IL  in  the  23rd  year  of  his  reign,  which  after  reciting     1672. 
that  the  charters  given  to  the  citizens  by  him  in  the  16th 
year  of  his  reign,  had  been  surrendered,  granted  that  the  Surrender, 
citizens,  burgesses,  and  inhabitants,  who  at  the  time  of  the  inhabitMiu 
surrender  were  burgesses  or  freemen  of  the  city,  should   be 
iwxrporated  by  the  name  of  the  mayor  and  burgesses  of  the  ^°*^?3^ 
city  of  Gloucester,  with  all  the  usual  corporate  powers,  &c. 
A  recital  then  occurs,  that  ever  since  the  memory  of  man 
there  was  a  custom  within  the  vills^e,  borough,  or  city,  that 
certain  capital  burgesses,  in  number  sometimes  more,  some- 
times less,  who  by  the  rest  of  the  burgesses  were  thought  most 
discreet,  were  chosen  into  the  common  council  of  the  borough.  Common 

fpi  .  council. 

That  at  the  petition  of  the  mayor  and  burgesses,  intending 

and  designing  to  reduce  the  number  of  the  capital  burgesses 

to  a  greater  certainty,  the  king  granted,  that  for  the  future, 

there  should  be  30  capital  burgesses  at  the  least,  and  not    Thirty. 

more  than  40,  who  should  be  named  the  common  council; 

that  12  of  them  should  be  named  aldermen,  and  one  of  the  Aldermen. 

12  be  called  the  mayor,  &c. 

That  Richard  III.  had  ordained,  that  there  should  be  a 
yearly  election  made,  as  well  of  the  mayor  as  of  the  other 
officers,  by  four  and  twenty  electors,  viz.  by  the  twelve  alder-  Leet  jury, 
men  and  twelve  other  of  the  most  loyal  and  discreet  bur- 
gesses; which  words  being  subject  to  an  uncertain  and 
doubtful  construction,  the  king  granted  that  the  mayor 
4c.,  should  be  elected  upon  Monday  next  following  the  feast 
of  St.  Michael,  &c. 

That  if  any  one  or  more  of  the  aldermen  or  burgesses  of 
the  common  council,  whether  he  be  inhabiting  or  resident 
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cbaries  II.  withiii  the  city  or  without,  should  be  elected  to  the  office  of 

Glouces-  mayor,  alderman,  bailiff,  chamberlain,  &c.,  and  should  refuse 

1614.     to  enter  upon  the  duties  of  such  office,  that  then  the  mayor, 

aldermen,  and  common  council  should  inflict  such  fine  and 

imprisonment  as  they  might  deem  expedient. 

The  reader  will  perceive  in  this  charter  a  direct  confirma- 
tion of  the  doctrine,  that  the  select  bodies  were  appointed  by 
Delegated,  the  delegation  of  the  body  at  large. 

Nor  will  it  be  overlooked,  that  this  is  the  first  time  in 
which  the  non-residence  of  the  aldermen  is  expressly  recog- 
nized by  charter:  and  it  must  be  remembered  that  this  is 
subsequent  to  the  statute  of  corporations,  and  to  the  violent 
removal  and  admission  of  officers — ^first  by  the  House  of 
C!ommons,  and  afterwards  by  the  commissioners  under  that 
statute.  And,  in  the  latter  instance,  many  of  the  persons  in- 
troduced into  the  corporations  were  the  officers  of  the  state 
and  non-residents.  We  have  also  before  seen,  that  the 
clauses  for  the  appointment  of  officers  by  the  approval  of 
the  king  had  been  introduced  into  the  charters. 

LIVERPOOL. 

1077^       The  king  also  granted  a  charter  to  Liverpool  this  year,  which 

Common  appointed  a  common  council  of  60  persons,  therein  nominated  9 

council.  3Q  ^f  whom,  together  with  the  mayor  and  bailiffs,  were  to 

have  power  to  elect  and  name  the  mayor,  bailiffs,  common 

council,  and  freemen  of  the  town — thereby  placing  the  whole 

power  in  their  hands. 

The  burgesses  at  large  protested  against  this  charter,  and 
several  of  the  common  councilmen  nominated  refused  to 
'  act  under  it,  and  tumults  took  place  in  the  town.  But  the 
spirit  of  the  times  stifled  all  opposition ;  and  the  common 
council  continued  to  exercise  the  whole  authority  till  the 
charter  of  William  III.  introduced  other  regulations. 

1679.  The  proclamation  for  the  restoration  of  corporations  by 
James  IL,  in  the  fourth  year  of  his  reign,  seems  to  recognize 
this  as  a  period  in  which  great  irregularities  in  the  granting 
of  charters  were  introduced.   Indeed,  it  was  about  this  period 


^ 
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that  the  clause  for  the  removal  of  the  officere  of  the  corpora-  ch«i«i  ii, 
tioD  at  the  will  of  the  king  began  to  be  inserted  ;*  and  there-  1679. 
fore  King  James^  in  order  to  satisfy  the  people  in  this  re- 
spect, annulled  those  charters  and  incorporations,  and  in 
pursuance  of  the  power  therein  reserved — by  order  in  council 
and  under  the  sign  .manual — removed  and  discharged  all 
the  officers  in  those  corporations  from  their  offices. 

Hume  says  of  the  parliamentary  elections  at  this  time,  Hume, 
(though  not  with  strict  accuracy,)  that  they  were,  perhaps, 
the  first  in  England,  which,  since  the  commencement  of  the 
monarchy,  had  been  carried  on  by  a  violent  contest  between 
the  parties^  and  wheie  the  court  interested  itself,  to  a  high 
degree  in  the  choice  of  the.  national  representatives.f 

Howesrer,  he  is  peifeetly  correct  to  this  extent,  that  it  was 
in  the  close  of  the  reign  of  Charles  II.  that  all  municipal 
rights  and  privileges  were  swallowed  up  in  the  general  doc- 
tone, — that  they  depended  upon  charters  of  incorporation : 
and  these  charters  were  seised,  surrendered,  granted,  and 
annulled,  as  pleased  the  king  to  answer  the  purposes  of  the 
elections. 

WOOTTON  BASSET. 

A  charter,  in  1679,  was  also  given  by  the  king  to  the     i679. 
borough  of  Wootton  Saseet,  which  commences  by  reciting, 
that  it  was  an  ancient  and  populous  borough,  and  that  the 
niayor,  aldermen,  and  burgesses  had  enjoyed  liberties,  &c.,  Burgesses, 
by  charters,  prescriptions,  and  customs. 

The  king  then  proceeds  to  grant,  that  the  borough  should 
be  a  free  borough,  and  that  the  inhabitants  of  the  same 
should  be  one  body  incorporate  and  politic,  and  by  the  name  Corporate, 
of  ''  the  mayor,  aldermen,  and  burgesses  of  the  borough  of 
Wootton  Basset,"  should  plead  and  be  impleaded  and  have 
the  other  usual  corporate  powers.  The  then  mayor,  alder- 
ii^>  and  capital  bui^esses  are  named  and  confirmed  in  their 

*  In  the2Sth  of  Charles  II.  it  was  said  in  a  case  at  law,  that  **  it  hftd4)een  better 
^  adjudge  the  king  deceived,  than  let  in  a  deluge  of  mischief."— Thomas  v. 
S«i«l,3Keb.l46. 

t  Humes  Hist. of  £Dg..vm.S3.    > 
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Charitt  II.  respective  offices^  &c.    A  general  confirmation  of  all  liberties^ 
Wootton  &c..  and  that  the  common  clerk  of  the  boroug^h  should  be 

Basset.  .  .  ^ 

1679.    approved  of  by  the  king,  closes  this  charter. 

In  this  place  the  right  of  election  has  always  been  exer- 
Scot  and  cised  by  the  inhabitants  paying  scot  and  lot,  although  a 
corporation  from  this  time  existed  in  it. 

WELLS. 

1683.  t^\q  king,  at  the  petition  of  the  late  mayor,  masters  and 
Burgesses,  burgesses  of  the  city  or  borough  of  Wells,'*  granted,  that  it 

should  be  a  free  city  or  borough  of  itself;  and  that  the  bur- 
gesses, by  whatsoever  name  or  names  they  or  their  predecessors 
had  been  incorporated,  might  be  from  thenceforth  one  body 
Coiporate.  corporate  and  politic  in  deed,  fact  and  name,  by  the  '^  name 
of  the  mayor,  aldermen  and  burgesses  of  the  city  or  borough 
of  Wells,  in  the  county  of  Somerset." 

The  usual  corporate  powers,  with  provisions  for  the  elec- 
tion of  the  municipal  officers,  are  then  granted — ^and  that  the 
Privy  Council  should  have  power  to  remove  any  of  the  cor- 
porate officers. 

That  every  person  admitted  into  the  liberty  of  the  city  or 
borough  should  before  his  admission,  take  certain  oaths,  &c. 
before  the  mayor  for  the  time  being — and  that  the  mayor, 
aldermen,  and  bui^esses,  and  their  successors,  should  have 
all  gifts,  grants,  liberties,  &c.  theretofore  lawfully  granted 
to  the  mayor,  masters  and  bui^esses,  or  citizens,  burgesses, 
and  inhabitants  of  the  city  or  borough,  &c. 

SANDWICH 

1684.  Received  a  charter  in  the  32nd  of  Charles  II.,  which  com- 
mences by  reciting,  that  for  the  improvement  of  the  port  and 
town,  and  for  the  good  government  of  the  people  there  dwelling 
and  resorting;  the  king  granted,  that  it  should  for  ever 
be  a  free  town  of  itself,  and  that  the  mayor,  jurats,  and 

Corporate,  inhabitants  should    for   ever  be  one  body  corporate  and 

*  See  in  Knight  v.  Corporation  of  Wells,  1  Lord  Raym.  80 ;  Lutw.  508 ;  this 
charter  is  treated  as  superseding  the  charter  of  Elizabeth. 
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politic,  by  the  name  of  "  the  mayor,  jurats,  and  common-  Charies  ii, 
**  alty  of  the  town  and  port  of  Sandwich,  in  the  county  of  ^^<^**' 
"  Kent ;"  have  perpetual  succession,  &c.  &c.  &c. 

That  there  should  for  ever  be  one  good  and  discreet 
man,  who  should  be  named  the  mayor,  with  twelve  of  the 
inhabitants  of  the  town,  who  should  be  named  the  jurats.        ^^nte**" 

That  the  high-steward,  recorder,  town-clerk,  land  treasurer, 
water  treasurer,  common  wardman,  and  24  men  should  be  Common 

COUOClI. 

named  the  common  council. 

That  the  common  council  might  yearly  assemble  and  nomi- 
nate the  mayor  for  the  town,  and  also  two  of  the  then  ex- 
isting jurats;  and  after  such  nomination  the  jurats,  common  *^°'' 
council,  and  freeholders  of  the  town  (of  whom  four  jurats, 
and  eight  common  councilmen  should  be  twelve)  might  choose 
one  from  those  persons  so  nominated,  to  be  mayor. 

That  when  any  vacancy  occurred  among  the  jurats  of  the 
town,  the  mayor,  jurats,  and  common  council,  should  appoint     cies. 
a  successor  from  the  common  council. 

That  the  mayor,  jurats,  and  common  councilmen  might 
nominate  from  the  inhabitants  of  the  town,  any  persons  to 
fill  vacancies  that  might  arise  among  the  common  coimcil. 
And  that  the  mayor  and  jurats  should  elect  all  the  future 
kigh  stewards  and  recorder. 

That  the  recorder  should  elect  one  good  and  honest  man, 
inhabitant  within  the  town,  to  be  the  town  clerk. 

That  the  mayor  should  yearly  elect  from  the  common 
council  the  land  treasurer. 

That  the  mayor,  jurats  and  common  council  should  yearly 
elect  the  water  treasurer,  and  an  honest  man  as  common 
^'^en,  &c. 

A  provision  is  then  inserted,  that  all  the  officers  of  the   inhabi- 

1  tftnts* 

borough  should  be  nominated  and  elected  from  the  inhabi- 
tanU;  and  that  the  mayor,  deputy  mayor,  jurats,  recorder 
tod  deputy  recorder  should  be  justices  of  the  peace. 

A  sessions  with  criminal  jurisdiction  is  then  granted.  And 
^  provision  occurs,  that  all  the  officers  of  the  borough  should 
oe  removable  at  the  pleasure  of  the  king  in  privy  council. 

A  grant  is  added  of  two  fairs,  with  all  tolls  Sec. ;  court  of 
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Charles  II.  pjg  powder,  &c. :  and  that  the  mayor,  jurats  and  commoni 
Sandwich,  council  might  make  bve-laws.  Also  of  a  court  of  record — • 
and  that  the  mayor,  jurats,  &c.  might  hold  lands  to  the 
amount  of  200Z.  per  annum,  notwithstanding  the  statute  of 
mortmain.  And  that  no  person,  unless  he  was  mayor,  jurat, 
common  councilman,  or  a  freeholder  within  the  town,  should 
have  a  vote  in  any  election  concerning  the  body  corporate ; 
with  a  general  confirmation  of  all  previous  liberties. 
Free-  In  consequence  of  this  charter,  the  freeholders  of  this  bo- 
rough have  been  treated  as  burgesses^  and  therefore  allowed 
to  vote  in  the  parliamentary  elections. 


holders. 


CAMBRIDGE. 

1684.  It  appears  also  at  this  period,*  that  King  Charles  II. 
granted  that  the  burgesses  and  inhabitants  of  the  borough  of 
Cambridge,  should  for  ever  be  one  body  politic  and  corporate, 
and  by  the  name  of  the  mayor,  bailiffs  and  burgesses  of  the 
borough  of  Cambridge  have  perpetual  succession,  &c. 

SOUTH  MOLTON. 

As  an  instance  also  of  a  charter  granted  in  this  reign  to  a 
place  not  returning  members  to  Parliament,  the  following 
extract  from  that  to  South  Molton  is  added. 

The  king  recites,  that  for  the  melioration  of  the  borough 
Inhahi-  and  parish,  and  hoping  the  men  and  inhabitants  will  be  more 
bound  to  his  service — and  at  the  petition  of  the  late  mayor  and 
burgesses, — ^he  granted  that  it  should  be  a  free  borough ;  and 
Corporate,  the  inhabitants  of  the  borough  and  parish  a  body  corporate, 
&c.  That  they  should  have  one  mayor,  a  recorder,  and  18 
burgesses  of  the  inhabitants,  &c.  to  be  the  common  council, 
who  should  have  power  to  make  bye-laws. 

That  the  inJuibitants  and  residents  should  not  be  forced  to 
serve  as  mayor,  capital  burgess,  or  common  councilman, 
without  their  consent. 

And  if  any  mayor,  recorder,  capital  burgess,  common  coun- 
cilman, or  common  clerk,  remove  from  their  offices,  the  mayor 
and  burgesses  might  nominate  others  of  the  inhabitants, 

♦  Lutwych,  402. 
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Daring  the  period,  of  which  we  have  already  given  the 
illative  enactments,  and  the  charters  of  the  crown,  the 
following  facts  connected  with  the  municipal  institutions 
slioold  be  recorded. 

POOLE. 

We  have  before  pointed  out  interpolations  made  for  the 
porpose  of  giving  colour  to  the  right  of  the  select  bodies.*     ^^^* 
The  books  of  Poole  present  a  similar  appearance.    Singular 
eratwes  and    alterations  being  made  in  them; — soiue  apr  Erasures, 
paiently  during  the  commonwealth. 

In  1654,  an  order  respecting  the  internal  regulations  of 
the  town  was  originally  entered,  as  made  by  the  "  bailiffs, 
burgesses,  and  commonalty ;"  but  the  word  "  burgesses"  is 
struck  through  with  a  pen,  and  the  word  "  commonalty  " 
hnperfectly  erased ;  the  word  "  burgesses  "  being  writtea 

OTCT  it. 

Another  passage  of  the  same  date  appears  to  have  been  ori- 
ginally entered,  as  made  with  the  consent  and  advice  of  the 
^  bailiffs,  burgesses^  and  commonalty ;"  but  the  words  '^  and 
^oiKmmalty  '*  are  partially  blotted  out,  and  above,  between^ 
the  words  "  bailiffs,  burgesses,"  the  word  "  and  "  is  inter- 
lined in  different  ink  and  hand-writing — ^making  the  entry  to 
^^  as  made  by  the  bailiffs  and  burgesses. 

In  the  13th  of  Charles  II.  there  is  an  entry  of  an  order  by  * 

the  mayor,  aldermen,  and  bui^esses  of  the  town  then  pre- 
Knt,  on  the  day  of  the  election  of  the  mayor  and  other 
officers  in  full  assembly,  which  seems  originally  to  have  stood 
thus — "  that  no  person  whatsoever  should  from  thenceforth 
be '  mode '  a  burgess,  without  the  consent  of  the  mayor,  three 
aldermen,  and  eight  burgesses,  of  the  inhabitants  of  the 
*own,  to  be  then  and  there  present." 

The  word  "  other  "  is  interlined  between  the  words  "eight" 
and  "burgess,"  and  "q/","  written  after  the  word  "burgess,"  is 
struck  through  with  a  pen ;  after  the  word  "  town"  there  is 
another  obliteration,  and  then  follow  the  concluding  words. 

*  Vide  East  Looe,  Winchester,  Colchester,  Queenborough,  &c. 
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chariet  II.      jj.  jg  difficult  now  to  trace  the  design  of  these  alterations, 
Poole,    or  the  means  by  which  they  were  effected  ; — but  the  proba- 
bility isy   comparing  this   alteration  with  the  former,  that 
originally  the  entry  required  the  consent  of  eight  burgesses  of 
theinhabitatits ;  which  has  since  been  changed  to  support  the 
right  of  the  select  body,  by  making  the  "  burgesses  **  appear 
to  be  of  the  same  class  as  the  '*  aldermen,"  simply  describ- 
ing them  as  ^^  inhabitants." 
1G68.        In  another  entry  it  is  expressed,  that  the  mayor,  aldermen, 
burgesses  and  commonalty  obliged  themselves  to  pay  a  salary 
to  Mr.  Hardy,  their  then  minister ;  but  the  words  "  and  com- 
monalty," are  partially  erased,  and  the  entry  signed    by 
fourteen  persons. 

LIVERPOOL. 

Portmote.      It  appears  in  the  books  of  Liverpool,  that  the  ancient  port- 
mote  court,  which  ought  to  have  been  held  after  Christmas, 
1647.     1647,  was  adjourned,  in  consequence  of  sickness  and  infec- 
tion existing  in  the  town. 

In  the  year  after  the  passing  of  the  corporation  act,  several 

of  the  aldermen  and  common  councilmen,  together  with  the 

common  clerk,  were  removed  from  their  offices  by  commis- 

1662.     sioners  appointed  under  the  statute  of  the  13  Car.  II.,  for 

refusing  to  take  the  oaths  therein  prescribed. 

Common      The  common  council,  thus  purified  by  the  commissioners, 

council.  '  r  J 

seem  to  have  formed  a  plan  for  vesting  in  themselves  and 
their  associates  all  the  powers  of  the  corporate  body,  inde- 
pendently of  the  burgesses,  which  they  accomplished  by  ob- 
taining from  Charles  II.,  in  the  29th  year  of  his  reign,  the 
charter  of  which  we  have  before  given  the  substance.* 

It  appears,  from  the  proceedings  at  Liverpool  at  this  pe- 
riod, that  the  common  council  took  upon  themselves  to  order 
that  a  levy  of  60Z.  should  be  assessed  on  the  inhabitants; 
so  that  the  select  body,  constituted  by  the  charter,  appear 
to  have  assumed  the  power  of  taxing 'the  inhabitants: — 
which,  to  say  the  least  of  it,  is  very  questionable,  both  in  a 
legal  and  constitutional  point  of  view. 

*   See  before,  p.  1704. 
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CbarleB  II. 


A  few  years  afterwards  it  was  ordered,  *^  that  foreig'ners 
should  not  be  made  free  of  the  town  without  the  consent  ofLiverpoo]. 
Ae  corporation :" — from  which  the  inference  would  be,  as  Foreign- 
we  have  urged  with  respect  to  other  places,  that  the  rights 
of  Liverpool  were  intended  to  be  enjoyed  by  the  inhabitants,  ^^^' 
and  not  by  strangers.  And  it  should  be  remarked,  that  the 
consent  here  referred  to  is  that  of  the  burgesses  at  large,  or 
the  commonalty,  under  the  name  of  the  corporation.  For 
notwithstanding  any  general  opinion,  or  any  practice  to  the 
contrary,  it  is  impossible  to  assert  that  the  burgesses  at  large, 
or  the  commonalty  were  not  the  corporation—  and  to  contend 
that  the  common  council  were,  is  something  so  unreasonable, 
and  so  directly  in  opposition  to  the  general  law  and  practice, 
and  the  words  of  the  charters  of  this  particular  place,  that 
it  is  impossible  it  can  for  one  moment  be  maintained — 
bat  we  shall  have  occasion  to  refer  again  to  this  point 
hereafter. 

Whether  it  was  on  the  ground  of  the  whole  corporation  of  1684. 
the  bargesses  of  Liverpool  claiming  a  right  to  interfere  in 
the  business  of  the  town,  or  upon  what  other  ground,  would 
now  be  difficult  to  say;  but  it  seems  that  Liverpool  was 
thought  not  to  be  sufficiently  dependent  upon  the  court : 
and  in  this  year  Chief  Justice  Jefferies  demanded  on  the  part 
of  the  king,  a  surrender  of  the  charter,  which  was  delivered 
op  to  him,  but  soon  after  returned  to  the  mayor  :-^ with 
what  understanding  or  promises,  cannot  now  be  discovered. 

ROCHESTER. 

At  this  period  there  are  some  bye-laws  respecting  the  1^73. 
city  of  Rochester,  entered  in  the  proceedings  of  that  corpo- 
ration, from  which  a  few  extracts  may  be  desirable.  They 
provide,  amongst  other  things^  that  if  an  alderman  or  com- 
mon councilman  should  solicit  a  freeman  to  give  his  voice 
for  any  particular  alderman  to  be  mayor,  he  should  lose  40^., 
uul  be  dismissed  from  his  place.  And  if  a  freeman,  or  other 
inhabttant  of  the  city  did  the  like  he  should  forfeit  20s. :  Inhabi- 
And,  if  a  freeman,  should  lose  his  freedom.  If  any  alderman 
should  set  himself  up  to  be  mayor,  and  be  chosen,  he  should 
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chTiea  II.  bear  the.  charge  of  his  mayoralty^  but  have  no  benefit  of 
Roches-  making  ajreemani*       ... 

1^3.         No  freeman  was  to  give  his  voice  for  more  than  one  alder* 
Inhabited.  ™^^  ^^  ^  mayor^  and  none  but  such  freeman  as  inhabited 
in  the  dty^  hundred  and  liierttf  should  give  such  voice. 

No  one  was  to  be  elected  mayor,  alderman,  or  common 
Dwelt,  councilman,  unless  he  commonly  dwelt  within  the  city  and 
liberties.  And  if  any  person  not  being  an  inhabitant 
should  be  elected  into  any  of  the  offices;  or,  being  an  inha- 
Remove.  hitant  at  his  election,  should  remove  from  thence,  or  wilfully 
absent  himself  from  the  city  three  months  together,  or  should 
not  attend  at  the  courts  and  meetings,  he  was  to  be  removed 
from  his  office. 

No  person  was  to  be  admitted  to  the  freedom  of  the  city 
without  the  consent  of  the  mayor  and  major  part  of  the 
aldermen  and  assistants  then  present;  all  other  elections 
being  declared  to  be  void. 
Foreign-      And  no  foreigner  was  to  use  the  trade  of  a  tailor,  sboe- 
*"•      maker,  &c.  &c.  or  any  trade,  mystery,  or  occupation  for  hire, 
gain  or  sale,  within  the  city  and  liberties,  except  at  fairs  and 
markets. 
Another  bye-law  also,  apparently  in  imitation  of  the  usages 
London.  ^^  London^  mentioned  in  the  case  before  quoted,f  recited, 
that  by  an  ancient  custom,  no  person  could  be  admitted  to  the 
freedom  of  the  city,  unless  he  had  served  as  an  apprentice 
Appren-  ^^^  ^^^  *^r°^  ^^  seven  years  to  a  freeman    iNHABmNO ; 
tices.     Qj.  iinjegg  be  was  the  eldest  son  of  a  freeman  inhabiting 
within  the  city  ;  or  had  purchased  the  freedom  of  the  city,  to 
inhabit  and  dwell  there,  and  to  take  upon  himself  the  execu- 
tion of  such  offices  within  the  city  as  he  might  be  elected 
unto,  and  to  pay  such  public  assessments,  scots,  and  duties,  as 
the  other  freemen  and  inhabitants. 
Non-resi-      That  many  persons  of  quality,  and  clergymen,  not  inha-^ 
biting  within  the  city,  had  been  admitted  to  the  freedom 

*  This  appears  to  allude  to  a  usage  which  had  sprang  up  in  some  places  of 
allowing  the  mayor  to  make  a  freeman,  without  his  paying  any  fine.  It  is  obvious, 
that  such  a  usage  could  have  no  pretence  of  legality,  and,  therefore  in  many  places 
it  has  been  set  aside ;— London,  Portsmouth,  &c. 

i  See  before,  p.  832,  et  seq. 
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by  the  mayor  and  aldermen,  with  many  others^  being  /<j-  ^^^^  "• 
reigner$  cmd  straaigerz,  and  ikot  ioihcMtanU;  and  (hrinff  M^  Rochester. 
time  of  the  late  citil  toarSf  and  since,  bad  unduly  been  ad-- 
mitted  gratis  to  the  freedcm  of  the  eiiy,  of  purpose  and  ont  J 

of  design  to  qualify  them  to  give  their  voices  for  the  electing 
of  citizens  to  serve  for  the  city  in  Parliament,   And  therefore  ^ 

piorisioBa  were  then  made  to  confirm  the  privileges  of  the 
beemen  inhabiting  in  the  city ;  and  to  negatiTe  the  right  of 
the  eldest  9ons  and  apprenticeB  of  freemen  who  had  not  con- 
stantly inhabited  there.     It  also  restremed  the  mayors  nnder 
pcaalliedy  from  admitting  any  freemeny  after  notice  had  been  Freemen^' 
given  of  the  intention  ^  the  hing  to  call  a  Parliament.      .^    - 
These  bye-laws  clearly  proceed  on  the  adftumption  that  all 
tbe  ottcetd  of  the  city,  as  well  as  the  freemen,  should  be  re-  Residence. 
ndent.    But  it  seems  an  illegal  prorision,  that  no  freeman 
should  be  admitted  without  the  consent  of  the  mayor  and 
HAJor  part  of  the  aldermen  and  assistants  :  because,  as  the     ^^^' 
freemen  or  bmrgesses  might  be  admitted  at  the  court  leet, 
which  is  not  a  corporate  meeting,  it  is  indirectly  taking  away 
that  power,  and  limitmg  it,  by  the  modem  rales  of  law,  to 
those  corporate  meetings^  ^^Jf  ^  which  the  major  part  of 
the  aldermen  ami  assistants  should  be  present;  for  unless 
they  were  so^  they  would  not  be  good  corporate  assemblies. 
The  laai  bye-law  seems  to  allude  to  the  qualifications  for 
the  freemen  of  London^  by  apprenticeship — ^birth — and  re- 
demption.   However,  it  speaks  of  the  privilege  as  giving 
the  rigbl  of  inhe^iiing  and  dwelling  in  the  city,  and  impos- 
ing the  burden  of  payment  of  all  scots  and  duties^.     It  also 
vepudiates  the  admission  of  non-residents,  foreigners,  and 
stiangers  }  and  refers  the  admissioii  of  such  persons  to  the  Stran«en. 
irregularities  which  accompanied  and  succeeded  the  civil 
wars,  jufitly  attributing  thesa  to  the  intention  of  giving  such 
strangers  Toaces  for  membeni  of  Parliament.     To  prevent 
which  the  rights  of  the  inhabitants  are  ccmfirmed ;  and  those 
who  had  not  constantly  inhabited  within  the  city  are  ex-  Inhabit- 
eladed,  notwithetamdiBg  they  were  eldest  sons^  or  appren- 
tices. 

The  mayor  is  also  properly  restrained  from  admitting  any 
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Charles  II.  freeman,  after  the  intention  of  calling  a  Parliament  is  known 
Rochester.  — ^a  provision  which  is  in  perfect  unison  with  the  many  deter- 
minations we  have  before  cited  from  the  Journals,  by  which 
the  votes  of  persons  so  admitted  were  rejected. 


HUNTINGDON. 

^^i®0*'       Constitutions,  also,  for  the  government  of  the  borough  of 
Huntingdon  are  to  be  found  at  this  period,  which  are  said 
to  have  been  made  in  pursuance  of  the  charter  of  Charles  I. 
They  commence  with  the  unfoanded   recital,    that    the 
rated,    borough  had  been,  time  out  of  mind,  incorporated,  by  the 
name  of  "  baili£P  and  burgesses,"  whoiiad  been  accustomed 
to   make   constitutions   for   the  good   government   of    the 
borough.     The  charter  of  Charles  I.,  appointing  the  mayor. 
Aldermen,  j-gcorder,  aldermen  and  common  council  to  make  bye-laws 
is  then  stated,  and  provisions  are  made,  that  if  an  alderman 
should    leave  his    habitation,    and    not    reside   within    the 
borough  for  the  space  of  six  months,  then  every  such  person 
should  lose  his  alderman's  place. 
Leet.  That  no  man  should  be  created  a  burgess  but  at  a  court  leet, 

nor  unless  he  he  sworn  at  the  same,  upon  extraordinary  occa- 
sions ;  and  every  one  that  should  be  received  as  a  burgess 
Estate,     should  be  of  honest  condition,  and  of  sufficient  estate,* 
Sons.  That  the  sons  bom  of  burgesses  should  not  be  sworn  bur- 

gesses before  the  age  of  21,  or  till  after  their  marriage  ;  nor 
unless  they  were  persons  of  honest  condition  in  the  judg- 
ment of  the  greater  part  of  the  common  council,  and  house- 
heepers  paying  scot  and  lot. 

That  if  any  alderman  or  burgess  used  any  contemptuous 
language  in  any  leet  courts,  or  other  public  meetings,  he 
should  be  fined. 
That  if  the  pavements  were  not  properly  repaired,  present- 
Leet.    ment  of  the  default  was  to  be  made  at  the  next  leet. 

That  no  inhabitant  of  the  borough,  whether  free  or  foreign, 
should  suffer  the  streets  before  his  house  to  be  unpaved. 
Inmates.      That  no  inhabitant  was  to  take  any  person  likely  to  be 
chargeable  to  the  parish  to  dwell  with  him,  as  tenant  or  in- 

*  See  admissions  temp.  Charles  I.,  before. 
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matey  without  license  from  the  greater  part  of  the  common  c^^ries  h. 

COimcil.  Hunting- 

don. 

That  no  person  should  bring  in  any  foreigner  to  inhabit     1680. 

1.  •    1.      .  1.  1.,       .        i_  •  1.  -.u      .  •        foreigner. 

who  might  be  chai^eable  to  the  pansh^  without  giving 
security  to  the  overseer  of  the  poor  to  save  the  parish 
harmless. 

That  no  foreigner  who  had  no  right  of  common,  should 
dig  any  ground  upon  any  part  of  the  common,  without  license 
from  the  mayor  or  chamberlain. 

A  recital  then  occurs,  that  the  free  burgesses  of  the  corpo- 
ration, when  they  had  attained  the  age  of  21,  and  become 
housekeepers,  and  none  else,  had,  from  time  out  of  mind.  House- 
common  of  pasture  for  commonable  cattle,  within  the  waste 
ground  belonging  to  the  mayor,  aldermen  and  burgesses,  but 
of  late  years  the  lands  had  been  inclosed,  wherein  of  right 
the  burgesses  could  not  make  good  title  for  their  common. 
It  was  therefore  ordained,  that  every  such  sworn  burgess.  Sworn 
and  widows  of  such  burgesses,  should  for  every  year,  so 
long  as  they  continued  housekeepers,  and  paid  scot  and  lot  to 
the  borough,  and  no  longer,  keep  three  milch  cows  upon  the 
land  whereof  the  borough  or  corporation  were  seised  in  fee. 

That  the  mayor,  aldermen,  and  burgesses  of  Huntingdon 
had,  time  out  of  mind,  paid  to  the  king  a  fee-farm  rent  for 
the  borough,  the  greatest  part  of  which  was  paid  from  the 
water-mills.  That  from  time  out  of  mind  all  the  inhabitants 
within  the  borough  had  been  accustomed  to  grind  at  the 
mills,  but  that  of  late  some  inhabitants  had  forborne  so  to 
do;  and  it  was  therefore  ordained,  that  they  should  all  carry 
their  com  to  the  mill,  under  pain  of  forfeiture. 

There  are  various  other  provisions  in  these  bye-laws — but 
they  are  not  immediately  applicable  to  our  present  inves- 
tigation. 

It  will  be  observed,  that  they  expressly  recognize  the     Leet. 
jurisdiction  of  the  court  leet,  and  the  swearing  the  burgesses 
there.     And  according  to  the  practice  of  the  ancient  law, 
they  require  that  the  burgesses  should  be  of  honest  condition  , 

and  o{  sufficient  estate.    The  provisions  of  the  law  also  with    e^ 
respect  to  inmates   and  foreigners  are  embodied 

5r2 
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^^^^^  ^^t  j^4  the  rights  q{  the  burgesses  appear,  according  to  the 
HttfttiBg-  general  common  law,  to  depend  upon  their  being  hous&- 
1080.    )i:6^pers. 

House- 
keepers. 

DOVER. 

The  records  of  Dover  establish  that  watch  and  ward  was 

in  for^e  at  this  time  within  that  borough, — ^for  it  was  ordered, 

that  any  freeman  wilfully  negUcting  to  watch  should  forfeit 

his  freedom. 

1677.        4^nd  that  the  mayor,  jurats,  and  common  council  were  to 

set  the  watch  hy  twms  ev^  night 
1G78.         The  common  assemblies  were  also  still  summoned  by  the 
bbwin'   '^orn'blowing,  according  to  the  custom  which  was  referred 
to  in  Serjeant  Glanville's  Reports,  in  the  reign  of  James  I. 

4 

PORTSMOUTH. 

ifiSi.  In  qonfirmation  of  the  observation  we  have  before  made 
as  to  the  proceedings  upon  the  statute  of  corporations, — it 
Books,  appears  that  Portsmmth  has  no  books  relating  to  the  bo- 
rough or  court  leet,  from  1668  to  1662,*  at  which  latter 
period  the  books  rercoTnanmce  with  the  commission  issued 
under  the  statute  of  the  13th  of  Charles  II. ;  the  removal 
of  many  of  the  officers  of  the  borough ;  and  the  substitutioo 
in  their  stead  of  thQ  principal  officers  of  state,  and  peers  and 
Non-    others,  npt  residing  in  Pprtsmouth. 

From  hence,  notwithstanding  the  nature  of  the  charters, 

Honorary,  upou  which  we  have  before  commented,  non-resident  hono- 
rary burgesses  appear  to  haye  been  gradually  introduced  into 
the  borough,  and  were  allowed  to  be  enrolled  and  admitted 
as  hurgeases,*^but  as  it  was  directly  contrary  to  the  import 
of  the  charters,  it  was  not  until,  comparatively  speaking, 
modem  times,  that  they  were  allowed  to  act  as  burgesses, 
or  to  interpose  in  the  parliamentary  or  municipal  elections. 
To  which  effect  there  is  an  entry  in  the  borough  book  of 
1689,  by  which  it  is  directed,  *^  that  their  names  should  not 
be  called  at  elections." 

CommU-      1Ti0  commission*  commences  with  a  recital,  that  upon  the 

*  Set  case  of  Moamonth.  temp,  Geo.  I. 
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8th  df  May,  in  th^  13tb  year  of  diis  reign,  an  act  of  PaN^^^^^ 
liament  had  been  passed  for  the  well  govei'ning  and  regulating    ^^^ 
cf  corporations, — ^that  in  coasequence  thereof  a  commission     1662. 
had  been  issued  for  the  purpose  of  ascer tainihg  fit  and  loyal 
persons  to  be  intrusted  for  the  carrying  on  of  his  majesty's 
serrice  and  interest  in  the  corporation  of  Portsmouth,  and 
for  expunging  such  as  wete^  and  had  been  disaffected  to  his 
majesty  and  his  govemment.    The  namet^  of  the  mayor,  four 
tldermen,  and  92  other  persons,  are  then  ordered  to  be  ex- 
punged and  expelled  from  the  corporation,  and  persons  are 
nominated  to  dischai^e  the  duties  belonging  to  the  respective 
offices  of  the  former^ 

The  following  account  of  the  books,  and  the  extracts  from  ^ 

them,  will  show  the  nature  of  the  proceedings  in  tUs  borough 
at  that  time. 

James  Pearse,  surgeon  to  his  royal  highness  James  Duke  of  16G2. 
York,  was  swotn  a  biugess  before  the  mayor  and  five  aldermen. 
Geoi^e,  Duke  of  Buckingham — ^tbe  Earl  of  Oxiford — 
Francis,  Lord  Hawley  —  Henry  Tichbome,  Knft.  —  Robert  1668. 
Townsend,  Knt.— -Matthew  Wrcnn,  Esq. — ^Thovftas  Chitsley, 
Esq. — Hairy  NoweU>  Esq.— and  some  others,  were  sworn  and 
admitted  burgesses  before  the  mayor  and  fonr  aldermen. 

It  may  be  observed  that  both  of  these  last  elections  wete 
bad,  not  being  by  a  majority  of  the  select  body,  which 
consists  of  13  or  12,  and  the  presence  therefore  of  seven 
was  requisite. 

Atu  assembly  holdetv  at  this  date  at  the  guildhall,  it 
waapat  to  the  question,  whether  Mr.  Henry  Perry n  should,  1670. 
aceording  to  bis  request,^  be  didebaiged  from  his  alderman-' 
ship;  and  he  was  accordingly  released  therefrom,  in  regard 
he  had  settled  himself  to  live  in  another  places  but  was  con* 
tinued  a  burgess  of  the  borough. 

The  entries  in  the  books  exhibit  lists  of  the  new  corpora- 
tion, beginning  with  the  mayor,  after  which  are  added  the    v&sa. 
names  of  noblemen,  baronets,  &c.  according  to  their  rank, 
then  the  aldermen^  esquires,  gentiiemen,  and  afterwards  the 
names  of  many  persons,  included  in  a  general  circumflex. 
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chariea  II.  ^^^^^  this  description,  "burgenses  infra  bui^um  predictum/* 
Porte-    as  if  distinguished  from  those  mentioned  above. 
1662."        And  the  aldermen  (who  appear  by  the  books  to  have  been 
subsequently  appointed)  are,  with  one  or  two  exceptions, 
elected  out  of  this  last  description  of  bui^esses. 

In  the  subsequent  entries  there  appear  the  names  of  some 
^?^'     non-residents,  though  the  generality  of  the  persons  elected 

burgesses,  are  not  described  by  their  residence  at  all. 
1663.         Richard  Fanshawe,  knight  and  baronet,  ambassador   to 
the  king  of  Spain,  is  admitted  a  burgess: 
i      1664.         Captain  John  Cox,  of  Chatham  ;  Captain  Richard  Young, 
of  Chichester ;  and  Francis  RoUe,  Esq.,  high-sheriff  of  the 
(^^^  county ;  were  also  sworn  burgesses. 

J  James,  Duke  of  Monmouth,  was  pleased  to  accept  of  a 

burgess-ship  of  the  town,  and  was  made  a  burgess, — as  was 
;  also  William  Lord  Brouncker. 

i  1674.  George  Stroud,  Esq.,  one  of  the  benchers  and  readers  of 
Lincoln's  Inn,  was  sworn  a  burgess  at  a  sessions  of  the  peace 
holdenthe  14th  May,  1674. 

Thomas  Hancock,  one  other  of  the  burgesses  of  the  bo- 
rough, hearing  Paul  Richards  disfranchised,  stood  up,  and  in 
a  mutinous  way,  in  open  court,  began  to  question  their 
authority  to  disfranchise  any  burgess  without  the  consent 
of  all  the  others ;  and  slighted  the  authority  of  the  court ; 
for  which  offence  Thomas  Hancock  was  likewise  presently 
in  court  disfranchised. 
\ .  1682.  It  seems  that  the  borough  of  Portsmouth  had  surrendered 
their  former  charter  to  Charles  IL ;  in  consideration  of  which 
that  king  made  a  new  graiit  to  the  mayor  and  burgesses. 
But  the  surrender  was  never  duly  enrolled,  and  was  con- 
sequently void. 

The  charter  however,  will  still  afford  a  specimen  of  those 
granted  in  this  reign,  particularly  subsequent  to  the  forced 
surrenders  : — ^the  substance  of  it  is  therefore  added. 
Charter.  It  commences  by  recitingjithat  it  was  an  ancient  bo- 
rough, as  well  by  divers  names  of  incorporation  granted  by 
charters  of  divers  kings,  as  by  prescription,  &c. ;  and  had 


Inhabi- 
tants. 
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enjoyed  divers  liberties,  &c. ;  particularly  by  a  charter  from  ^^"^<»  "- 
Qiarles  I.  Porta- 

.  mouth. 

That  doubts  and  disputes  had  arisen  concerning  the  elec-     1682. 
tion  of  the  mayor  and  other  officers  of  the  borough,  by  reason 
of  an  ambiguous  expression  in  the  charter,  whether  all  the 
inhabitants,  who  were  not  burgesses,  ought  to  elect  them 
from  time  to  time,  or  not. 

That  the  mayor,  aldermen  and  burgesses  had  surrendered  Surrender, 
into  the  king's  hands  the  charter  of  Charles  I.,  and  all 
lands,  &c.,  and  all  other  charters  and  privileges ;  which  sur- 
render he  had  accepted  and  approved  of;  and  that  they  had 
humbly  besought  him  to  create  them  anew  into  a  body 
politic,  &c. 

The  king  therefore  granted,  that  the  borough  of  Ports- 
mouth and  town  of  Gosport  should  be  a  free  borough ;  and 
the  several  persons  thereinafter  named,  should  be  the  mayor, 
aldermen  wcid  burgesses,  Bud  a  body  corporate  and  politic ;  and  Corporate, 
by  the  name  of  ^'  the  mayor,  aldermen  and  burgesses  of  the 
borough  of  Portsmouth,  in  the  county  of  Southampton, 
should  have  perpetual  succession,"  &c. 

That  there  should  be  within  the  borough  one  of  the  most    Mayor, 
honest  and  discreet  aldermen  to  be  mayor. 

And  there  should  also  he  within  the  borough  12  other  honest  Aldermen, 
and  discreet  burgesses,  who  should  be  named  the  aldermen. 

That  the  aldermen  should  be  called  the  council. 

That  the  mayor,  recorder  and  aldermen  should  have  the 
power  of  making  reasonable  laws,  &c.  for  the  governance  of 
the  burgesses. 

The  mayor  and  12  aldermen  are  then  named : — and  James, 
Duke  of  York — Edward,  Earl  Conway — Daniel,  Lord  Finch  Burgesses. 
—Edward,  Lord  Noell — Anthony,  Earl  Falkland — Lionel 
Jenkins,  secretary  of  state — Sir  Francis  North,  knight,  chief 
justice  of  the  common  pleas — Edward  Seymour,  esq.,  privy 
counsellor — George  Legg,  esq.,  master  general  of  the  ord- 
nance— Wrothesley  Baptist  Noel,  esq. — Sir  Thomas  Were, 
knight — Sir  Richard  Beach,  knight — Richard  Norton,  esq. — 
Edmund  Saunders,  esq.  and  John  Salisbury,  gent,  were  no^ 
minated  as  the  first  and  modem  burgesses  of  the  borough. 
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Cbarieg  II.      j^  ^^  furtliar  graoted,  that  the  mnjoty  aldennen  and  bur- 

mouUi    S^®®®^  should  assemble  yearly,  and  nominate  two  aldermen 

1682.    of  the  borough,  ooe  of  whom  shoald  be  mayor. 

Aldermen.     Incase  any  of  the  aldermen  should  die  or  be  removed,  the 

remainder  of  the  aldermen  should  appoint  other  burgeaees 

to  the  vacancies. 

That  the  mayor  and  aldermen  should  nominate  as  many 
Burgeives.  persons  only  to  become  burgesses  as  they  should  please ; 
and  that  no  other  person  should  be  reputed  a  burgess  of  the 
borough,  unless  he  should  be  in  such  manner  elected. 

That  the  recorder  should  be  elected  by  the  mayor  and 
aldermen. 

That  the  mayor,  recorder  and  aldermen  should  hold  a 
court  of  record  weekly ;  also  a  court  leet  and  view  of  Jrank" 
pledge  of  all  the  inhabitanta  and  resiants,  to  be  holden  before 
the  mayor  or  recorder. 

That  the  mayor,  recorder  and  three  aldennen  should  be 
justices  of  the  peace ;  and  that  their  future  election  should  be 
by  the  mayor,  aldermen  and  burgesses. 

That  the  town  clerk  should  be  nominated  by  the  mayor 
and  aldermen. 
Removal.      Power  is  then  reserved  to  the  king  to  remove  any  of  the  offi^ 
cers  of  tks  corporation  by  letters  under  his  signet. 

This  unconstitutional  charter  closes  by  granting  the  assise 
of  bread,  &c. — all  fines,  &c. — goods  and  chattels  of  felons,  &c. 
That  the  burgesses  and  inhabitants  should  be  quit  of  toll,  and 
not  compellable  to  pay  any  light-house  duties :  with  grants 
of  fairs  and  markets — ^powers  to  take  recognizances  on  the 
statute  merchant-<--to  purchase  and  receive  lands,  tec.  not 
exceeding  the  value  of  lOOZ.  per  annum ;  and  free  passage 
from  Portsmouth  to  Gosport,  and  to  Ryde,  in  the  Isle  of 
Wight,  &c. — with  groundage  and  anchorage  for  all  ships,  Sec, 

The  borough  was  to  be  holden  of  the  crown  at  fee-farm,  at 
the  rent  of  I3s,  4d. ;  with  a  reservation  of  all  the  rights  of  the 
Bishop  of  Winchester, 

The  real  object  of  this  charter  appears  to  have  been  to 

Inhabi-   exclude  the  inhabitants  as  burgesses;   and  to  restrain  the 

corporation  to  the  mayor,  aldermen  and  burgesses  mentioned 
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in  it     Express  power  being  given  to  them  to  nominate  such  ^^^»'*^^^' 
persoDS  only  to  be  burgesses  as  they  should  think  fit ;  and    ^om- 
that  none  others  should  be  reputed  burgesses.  1682.' 

All  the  powers  appear  to  be  given  to  the  select  body.  But    ^Jj^* 
still  some  semblance  of  the  ancient  constitution  is  preserved, 
for  the  aldermen  and  all  the  other  officers  are  described  as 
'^within"  the  borough,  according  to  the  language  of  the 
former  charters. 

The  ecnrt  leet  and  view  of  frankpledge  are  also  preserved.        Leet. 

Nevertheless,  in  modem  times,  notwithstanding  this  char* 
ter  was  repudiated,  and  not  acted  upon  in  other  respectiy^yet  < 
the  non-resident  aldermen,  and  other  officers  were  allowed,  ,^^'ts. 
aud  the  burgesses,  the  greater  number  being  non-residents, ' 
were  reduced  below  50,  although  there  was  a  population  of 
upwards  of  60,000  perscms. 

And  on  a  recent  occasion,  a  committee  of  the  House  of 
Ckmunons  confined  the  right  to  these  persons,  notwithstand- 
ing  there  appears  upon  the  books  an  entry  very  shortly  after 
the  granting  of  this  charter,  excluding  those  who  were  ap- 
pointed under  it  from  voting. 

It  is  as  follows,  and  is  directed  to  the  town  clerk : 

''  Whereas  we  are  advised,  that  no  person  or  persons  that  1689. 
''  were  made  burgesses  during  the  charter  granted  to  this 
^  borough  by  King  Charles  II.,  ought  to  haoe  their  vote  for 
"  Section  of  mayors  or  any  other  magistrates  within  this  place. 
"  These  are  therefore  to  direct  and  require  you,  so  often  as 
^  any  election  shall  be  for  mayor  or  any  other  magistrates 
^  within  this  town,  that  you  omit  the  calling  of  all  such  per- 
^'  sons  as  were  made  burgesses  by^  that  charter. 

^^  Thomas  Hancock,  mayor." 
The  names  of  five  other  persons  then  follow. 

CASES. 

Besides  the  legislative  acts — ^the  royal  charters,  and  the 
municipal  documents — which  we  have  extracted,  there  ase 
also  some  few  law  cases  of  this  period  which  may  serve  to     1660. 
&how  the  doctrines  then  prevalent  in  the  couils  of  law  upon 
the  subject  of  our  inquiry. 


1722  CASES. 

Charles  II.      A  mandamus  was  directed  to  the  mayor  of  to 

1660.  restore  one  Tidderley*  to  the  place  of  a  burgess  in  the  cor- 
poration. The  mayor  returned,  as  a  cause  of  his  amoval^ 
that  he  had  requested  the  mayor  to  be  dismissed  from  the 

Resigna-  place  of  a  burgess,  which  was  done  accordingly.  Baldwin 
took  an  exception  to  this  return,  because  it  did  not  appear 
whether  the  corporation  commenced  by  letters  patent  or  by 

Fr»crip-  PRESORiPTioNy  nor  whether  the  mayor,  &c.  had  any  power  to 
disfranchise.  But  the  court  said,  that  although  the  return 
was  insufficient,  the  party  had  no  cause  to  be  restored  ;  and 
it  was  held  by  Hale,  the  chief  baron,  that  every  corporation^ 
as  such,  can  take  a  resignation. 

The  court  seem  in  this  case  to  have  assumed,  according  to 
the  then  prevalent  opinion,  that  there  could  be  a  corporation 
by  prescription.  The  reader  has  had  an  opportunity  of  see- 
ing how  that  fact  really  stands.  The  same  point  was  also 
taken  for  granted  with  as  little  foundation  in  the  following 
case. 

Farnham.  In  a  quo  warranto  against  the  town  of  Famham,t  for  using 
a  fair  and  market,  and  taking  toll,  &c.     It  was  said  by  Hale, 

Prescrip-  chief  baron,  that  a  corporation  by  prescription  may  be 
known  by  two  diflPerent  names,  as  of  "  buigenses,"  and  of 
"  ballivi  et  burgenses."  But  if  the  name  of  ballivi  et  bur- 
genses  be  a  name  which  they  have  received  within  the  time 
of  memory,  they  cannot  then  prescribe  by  it,  but  by  their 
ancient  name. 

The  subtilty  of  this  distinction  does  not  seem  calculated 
to  increase  the  simplicity  of  the  law.  And  well  might  it  be 
ranked  among  the  abuses  of  the  time — as  we  read  in  the  in- 
troduction to  Jenkins'  Centuries — that  "  the  king's  charters 
"  had  been  constmed  too  subtilly." 

A  case  in  Keble,  J  shows  that  the  freemen  or  burgesses  of 
Oxford  were  admitted  at  "  the  court  day ;"  which  might, 
without  any  strained  inference,  be  assumed  to  be  the  cotart 
leet.    And  yet  the  King's  Bench  held,  even  without  prece- 

*  Le  Roy  v.  Tidderley,  Siderfin,  14. 

t  The  Attorney  General  v.  The  Town  of  Farnham,  in  Surrey,  Hardr.  504. 

X  Townsend's  case,  Keble,  458. 
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dent,  that  the  officers  of  the  borough  had  a  right  to  refuse  °^^^  "* 
admission  to  an  apprentice  who  had  served  his  seven  years,    ^/^SJ*- 
notwithstanding,  it  was  justly  observed,  that  such  a  right  Appren- 
might  give  them  the  power  of  engrossing  the  freedom. 

It  was  said  that  there  was  one  precedent  of  a  mandamus 
to  enfranchise  the  son  of  a  freeman  in  Norwich, 

A  prohibition  was  prayed  on  a  custom  alleged,**  that  ^'  all  1663. 
persons  who  had  lands  in  such  a  village,  but  inhabiting  out  ^{JIJJJ^*' 
of  the  vill,  should  pay  4rf.  per  acre  only  in  satisfaction  of 
tithes."  And  that  the  defendant 'sued  him,  inhabiting  out  of 
the  vill,  for  tithes  in  kind  in  the  spiritual  court.  But  the 
prohibition  was  denied,  for  the  custom  is  unreasonable  to 
give  di  greater  privilege  to  foreigners  than  to  inhabitants^  who 
are  at  a  greater  charge,  in  respect  of  their  resiancy,  to  repairs 
and  vestments  for  the  church. 

The  next  cases  will  establish  that  the  court  leet  was  still  in     Leet. 
practice  in  this  reign ;  and  also  some  parts  of  the  ancient  law 
still  in  use  ;  particularly  as  to  the  decennas. 

A  presentment  was  made  at  a  leet  for  the  erecting  of  a  i669. 
glass  house,t  which  was  said  to  be  ad  magnum  nocumentum ; 
but  kt  was  held  ill,  because  it  should  have  been  ad  commune 
nocumentum ;  and  it  was  further  said,  that  the  leet  icas  the 
hinges  court — that  leets  were  granted  to  the  lords  as  derived 
out  of  the  toum,  for  the  ease  of  the  resiants  within  its  juris- 
diction. 

A  fine  was  imposed  at  a  court  leet  for  not  sending  a  con-     1670. 
stable,  nor  any  inhabitant  as  decenner  to  make  suit,  accord-  Decenner. 
ing  to  custom,  to  discharge  the  rest.  J 

An  action  of  debt  was  brought  for  a  fine  for  refusing  to    Exeter, 
take  the  oath  of  office  of  steward  of  the  city  of  Exeter.§ 

There  is  an  ancient  court  held  before  the  mayor,  bailiffs, 
&c.,and  they  have  not  averred  that  before  their  charter  it  was 
their  usage  to  swear  the  mayor  and  bailiffs  in  that  court. 

As  the  shire  and  ancient  court  are  both  mentioned  in  this 

*  Bawdrey  v.  Bashel,  1  Levinz,  116.  t  1  Veotris,  26. 

i  Pieraon  v.  Kiddle,  2  Keb.  739.    $  Mayor  of  Exeter  v.  Starrie,  2  Shower,  158. 
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chariei  n.  ^^^^  ^jj^^.^  ^^^  ^^  j^^j^  doubt  but  that  the  court  referred  to 

^\m'  ^^  *^^  ^^^'^^  ^^^'  *^  which  the  steward  id  the  proper  j  udge^ 
Leeti  particularly  as  the  party  was  fined  for  not  taking  the  oath  of 
office  of  steward  at  that  court,  which  a  person  could  not  be 
compelled  to  take  at  a  court  baron ;  for  there  it  must  be 
optional  with  the  party  whether  he  would  take  the  office  or 
not ;  but  at  the  court  leet,  which  is  the  Tdng*8  cottrt^  a  person 
might  be  compelled  to  take  the  office,  against  his  will  or  not ; 
far  every  one  is  bound-  to  serve  the  Mng, 

Bye-law.      rpj^jg  ^^  ^^  ^^  action  of  debt  for  breach  of  a  bye^law 

made  at  a  leety*  which  claimed  a  custom  to  make  bye-laws 
for  using  and  regulating  their  common. 

It  was  said,  that  although  the  leet  had  nothing  originally 
Common,  to  do  with  the  common,  yet  by  custom  it  might  hare  such 
jurisdiction,  and  that  the  judges  ought  to  support  and  fkvour 
it,  because  else  they  strike  at  a  fundamental  principle.  As 
^n  fines,  which  had  common  usage  in  most  leets.  And  if  at 
common  law  they  could  not  make  bye-laws,  custom  might 
make  it  good ;  it  having  a  reasonable  commencement;  for  at 
the  first  purchase  and  settlement  of  the  common,  it  might  be 
intended  all  parties  agreed.  That  leets  in  gross  could  not 
meddle  with  common ;  but  that  leets  which  appertained  to 
hundreds,  with  privilege  by  custom  to  govern,  is  sufficient  to 
give  j  urisdiction. 

It  was  urged,  that  the  custom  was  not  good,  because  leets 
were  to  meddle  with  keeping  the  peace  only ;  and  a  court  baron 
might  as  well  be  entitled  to  pleas  of  the  crown — and  if  a 
Leeu     leet  could  make  one,  a  court  baron  might  make  another. 

But  the  custom  was  affirmed. 

In  most  of  the  charters,  from  the  earliest  time,  we  have 
Return  of  seen  the  privilege  granted  of  the  return  cfwrits,  upon  which 
^"  '  in  truth,  the  exclusive  jurisdiction  of  the  boroughs  was 
mainly  founded.  The  following  case  will  establish  whal  the 
opinions  of  the  court  were  upon  this  point,  in  the  reign  of 
Charles  II. ;  and  how  much  the  real  grounds  and  nature  of 
these  privileges  were  then  forgotten.    It  is,  nevertheless,  a 

*  Earl  of  Exeter  v.  Smith,  2  Keb.  367. 
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dear  inference  from  this  authority,  that  the  privilege  of  the  ci>trig>  ii. 
return  of  writs  was  a  distinct  proof  of  a  borough  being  se-   ^^St^' 
panted  from  the  county.  Separate. 

In  an  action  brought  by  Sir  Robert  Atkyns  v.  Holford,* 
Lord  Chief  Baron  Hale  said — *^  Return  of  writs  I  always 
took  to  be  One  of  the  most  pernicious  liberties  to  the  com- 
mon justice  of  the  kingdom." 
That  return  of  writs  was  a  superadded  liberty  though  the 
hundreds  were  granted,  yet  the  sheriff  might,  and  must  still 
return  the  writs  executed  there. 

That  a  grant  to  have  return  of  writs  in  a  county  is  void, 
for  in  effect  it  taketh  away  the  office  of  sheriff.  And  in  the 
case  of  the  town  of  Berwick,  a  grant  to  them  that  they  should 
be  a  county,  without  a  grant  of  having  a  sheriff,  was  adjudged 
to  be  void,  because  there  would  be  no  officer  to  execute  and 
do  justice. 

The  object  and  nature  of  exclusive  jurisdictions  may,  in  ^J^'jJ^J* 
some  degree,  be  learnt  from  the  case  of  Fisher  v.  Batten.t  tion. 
Sir  ^William  Jones  stated,  that  counties  palatine  had  their 
original  from  a  politic  reason.    And  Lancaster,  Durham,  and 
Chester,  were  made  so  because  they  were  adjacent  to  ene- 
mieft'  countries,  y^-y  the  first  two  to  Scotland;  and  the  last 
to  Wales,    So  that  the  inhabitants  having  odnnHistratian  of 
Jnftiee  at  home,  and  not  being  obliged  to  attend  other  caurtSf 
those  parts  should  not  be  disiumished  of  inhaiitanis,  that 
might  secure  the  country  from  incursions. 

The  following  case  as  to  Rye,  one  of  the  CSinque  Ports,  Rye. 
may  be  useful  to  show  the  confusion  in  which  the  inquiries 
respecting  municipal  officers,  and  the  burgesses  of  boroughs, 
bad  at  this  time  been  involved ;  and  it  will  illustrate  the 
common  error  to  which  we  have  before  alluded,  that  there 
could  legally  and  correctly  be  two  classes  of  burgesses  exist- 
ing for  different  purposes. 

It  will,  however,  be  observed,  that  the  freemen  are  re-  Freemen. 
quired  to  join  in  making  all  bye-laws,  and  in  all  assemblies, 

«  1  Veiitns,a89.  t  Fisher  y.  Bet^en,  1  Ventru,  lft5. 
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Charles  II 


:  and  it  is  expressly  added  that  all  the  inhabitants  are  free.    It 


?^i  ^^  ^^^^  ^^^  ^  distinction  is  afterwards  attempted  to  be  made 
between  the  diflFerent  classes  of  freemen ;  but  which,  for  rea- 
sons previously  given,  cannot  be  supported. 

An  information  was  filed  for  a  riot  committed  at  Rye,*  The 

Mayor,  question  vms,  whether  the  defendant  was  legally  elected  mayor ; 
which  depended  upon  this.  Four  who  had  given  their  vote 
for  the  defendant,  had  been  put  out  upon  the  act  for  regulat- 
ing corporations  :f  and  whether  they  were  incapacitated  to 
vote  according  to  the  custom  of  the  place,  was  the  dispute. 
The  custom  being,  that  the  mayor  is  chosen  by  the  major 
number  o{  freemen ;  but  if  they  be  equally  divided,  then  by 
the  jurats. 

The  freemen  choose  the  freemen,  and  not  the  mayor  or 
jurats;  only  the  mayor  hath  the  prerogative  to  choose  one 

Freemen,  freeman,  who  is  called  "  the  mayor's  freeman."     The  free- 
men must  join  in  the  making  of  all  bye-laws ;  nor  can  an  as- 
sembly (as  they  call  it)  be  holden  without  them.     All  the 
inhabitants  o(  Rye  are  free  there,  and  pay  no  toll;  but  the 
freemen,  so  called,  only  choose  the  mayor  and  burgesses  of 
parliament,  and  assent  to  bye-laws ;  so  that,  though  they  are 
called  freemen,  yet  they  are  common  councilmen  in  their  na- 
ture ;  and  this  privilege  they  have  by  election  or  descent,  for 
all  the  sons  of  freemen  are  freemen.     Now  the  question  upon 
evidence  in  this  trial  was,  whether  this  privilege  of  being 
a  freeman  is  such  an  interest  or  trust  for  government  as  is 
within  the  statute  of  Charles  II.,  for  regulating  corporations. 
And  it  was  ruled  on  a  former  trial,  and  likewise  upon  this, 
that  it  was  not ;  but  that  such  persons  as  have  not  taken  the 
oaths,  &c.,  prescribed  by  that  act,  may,  however,  vote. 

The  next  two  cases  will  show  the  nature  and  extent  of 

the  jurisdiction  of  the  Chancellor  and  Vice-Chancellor  of 

Oxford.  Oxford : — ^which    being    considered    at    this   time  upon  a 

Conu-   plea  of  conuzance  in  the  Exchequer,  in  a  cause  between 

zance.  ...  . 

Castle  and    Litchfield,  the  decision  was  in  favour  of  the 
university. 

*  The  King  and  Tolney,  Skinner,  1 16.  t  13  Car.  IT.  c.  1. 
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In  the  case  of  DodweU  against  the  University  of  Oxford,*  chariw  u. 
which  occurred  this  year  in  the  Common  Pleas,  on  a  prohi-  ^^^' 
iMtion  to  the  Chancellor's  Court,  it  appeared  that  his  juris- 
dictioii  extended  as  well  over  the  laymen,  as  the  members  i-*y™«»' 
of  the  unirersity.     And  a  bye-law  as  to  night-walkers  was 
mentioned  as  having  been  made  in  the  time  of  James  I.,  and 
it  was  questioned  whether  it  was  warranted  by  the  charter  of 
the  13th  of  Elizabeth  or  not. 

In  another  case  it  was  held,t  that  matters  of  freehold     1683. 
irere  excepted  out  of  the  patent  to  the  university  of  Oxford : 
and    that  their  court  had  not  jurisdiction   as  to  lands  in 
Cornwall. 

The  following  case,  though  somewhat  long,  may  serve  to 
illustrate  the  nature  of  exclusive  jurisdictions. 

In  an  action  of  trespass,^  it  was  found  by  special  verdict,     i®^- 
that  letters  patent  had  been  granted  to  the  defendant,  of  an 
hundred  in  the  county  of  Leicester,  and  the  offices  and  profits  Hundred. 
thereunto  belonging,   with   the  execution  of  all  writs  for 
21  years,  upon  which  the  question  was,  whether  they  were 
good  to  the  exclusion  of  the  sheriff  from  his  duty  and  office    sheriff. 
of  executing  writs  in  his  county. 

Mr.  Lovel,  for  the  plaintiff,  argued  that  all  grants  of 
hundreds  before   the  time  of  Edward  II,  were  good;  but 
those  since  were  void.     And  he  said  it  would  not  be  amiss 
to  observe  the  original  nature  of  hundreds  and  sheriffalities. 
It  appears  in  the  books,   that  in  King  Alfred's  time  the 
kingdom  was  in  gross ;  and  then  divided  into  counties  and 
hundreds,  and  all  persons  then  came  within  one  hundred  or  Origin  of 
another ;  and  then  the  king's  relations  had  the  government  of  &c. 
them,  and  therefore  they  were  called  consanguinei — and  so 
are  the  earls,  lord  lieutenants,  &c.  at  this  day.     And  after- 
wards, when  the  office  became  troublesome,    there  were 
ordained  vicecomites,  which  name  remains  to  this  day ;  and  Viscounis. 
the  others  continue  to  be  called    consanguinei,  but   have 
no  power  in  the  county,  having  only  the  honorary  name  of 
earls  or  counts  of  such  or  such  a  county,  &c.     And  for  the 

•  2  Vent.  43.  t  Vernon's  Casea  in  Chancery,  Stephens  v.  Dr.  Berry. 

t  2  Show.  98. 
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Cbariou.  better  government  of  the  countieSy  the  Ticecomites  had  two 
^^  coarts ;  but  out  of  those  the  king  granted  leets  and  eattrls 
baron  ;  but  the  toum  of  the  sheriff  had  yet  a  euperintendant 
power — they  bemg  derived  out  of  t/,  as  m  Dyer  13.  And  then 
afterwards  the  king  granted  away  some  hundreds  in  fee 
simple^  and  some  franchises ;  and  the  last  excluded  the  hiny 
utterly ;  but  the  hundreds  granted  in  fee  were  not  wholly 
exempt. 

On  this  arose  some  confiision,  and  the  Parliament  there- 
upon took  notice,  that  the  execution  of  justice  was  by  this 
much  interrupted ;  and  therefore  came  the  statute  of  the  9th 
Edward  II.,  **  that  sheriffs  should  be  sufficient  persons; 
**  and  have  lands  in  the  county ;  and  so  to  be  able  to  answer 
^'  both  the  king  and  the  country.  And  that  bailiffs  and 
'*  farmers  of  hundreds  should  be  sufficient  men/'  And  at 
that  time  hundreds  were  grantable  for  years.  Then  came 
the  statute  of  2  Edward  III.  cap.  4  &  6,  '<  that  sheriffs 
"  should  continue  but  for  one  year."  But  this  took  not 
away  the  whole  inconrenience ;  for  the  crown  &till  granted 
away  bailiwicks  and  hundreds  for  li^es  at  rents,  on  such 
excessive  dear  rates,  that  made  them  endeavour  to  make  up 
their  money  by  unlawful  means,  and  thereon  came  the  statute 
of  the  2ttd  of  Edward  III.  c.  12,  and  the  14th  of  Edward  III. 
c.  9.  By  the  first  it  was  enacted,  that  all  hundreds  and  wa- 
pentakes granted  by  the  king,  should  be  again  annexed  to  the 
county,  and  not  severed.  And  by  the  other  statute,  that  all 
should  be  annexed ;  and  the  sheriff  should  have  power  to  put 
in  bailijETs,  for  which  be  will  answer ;  and  no  more  should  be 
granted  for  the  future.  And  one  reason  of  this  was,  because 
the  king  granted  away  hundreds,  and  abated  not  the  sheriff's 
farm. 

Now  this  grant  G0ci;tain»  all  profits  of  courts,  and  the 
ofBcers  and  bailiffs  thereof.  I  conceive  the  yrimt  of  eourts 
ie  not  good;  for  the  statute  of  the  Slst  Edw.  III.,  c.  4.  caUs 
it  the  eheriff^s  temm  ;  and  in  the  6th  of  H^ary  VII.,  fol.  2, 
it  was  adjudged  not  t^  be  the  kbtg^a  eourt.  In  Mitton's  esse, 
4  Rep.  the  county  court  is  said  to  be  the  sheriff's  court ; 
and  the  king  cannot  grant  away  the  office  of  clerk  of  the 
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county  court ;  but  the  sheriff  ought  to  have  the  disposal  ^*^>p"  "• 
thereof.  And  in  all  writs  to  the  sheriff  for  making  procla-  1680. 
mattons,  they  say  ''  in  comitatu  tuo."  And  so  is  the  style 
of  the  court  ''curia  comitatus:  vicecomitis/'  &c.  and  so  it  is 
called  in  the  statute  of  the  32nd  of  Henry  VIIL,  c.  13. ;  there- 
fore the  king  cannot  grant  them  from  the  sheriff.  For  the 
offices ;  if  the  courts  be  the  sheriff's^  then  the  offices  must 
likewise  be  his.* 

The  fines  and  other  profits  of  his  court,  I  conceive,  cannot    Toum. 
be  granted  from  the  owners.    We  find  in  the  first  of  Edward 
III.,  c.  2,  that  amerciaments  in  the  toum  shall  be  to  the  use 
of  the  sheriffs  although  the  estreat  be  not  returned  till  the    Sheriff. 
year  be  out : — for  they  are  the  cause  of  his  being  answerable 
over. 

As  to  the  bailiff,  his  office  is  not  grantable  away — for  all    Bailiff. 
escapes  by  the  bailiff  are  escapes  by  the  sheriff,  and  he  is 
responsible,  unless  in  case  of  franchises  and  liberties ;  he  is 
answerable  for  bailiffs  in  fecf 

In  this  case  the  king  hath  granted  the  bailiffship  for 
twerUy-one  yearsy — and  the  sheriff  cannot  engage  him  to  give 
any  security,  and  yet  he  is  bound  to  answer  for  him.  By 
the  statute  above-mentioned,  a  bailiff  is  not  to  continue  in 
office  above  one  year. 

The  last  thing  is  the  custody  of  the  hundred,  and  this  is  Hundred, 
a  branch  of  the  highest  concern  in  the  whole  patent.  Now 
this  grantee  hath  not  the  means  or  power  to  keep  the 
hundred  as  the  sheriff  hath,  who  can  raise  the  posse  of  his 
whole  county  in  his  aid  of  any  one  part  thereof;  this  grantee 
cannot  do  so  without  warrant  of  the  sheriff: — so  that  it  is 
not  in  his  power  to  preserve  the  peace,  as  it  is  in  the  sheriff's, 
who  hath  by  his  patent  the  custody  of  the  whole  county. 

1  agree,  the  king  may  determine  the  office  of  a  sheriff  as  to   Sheriff. 
the  whole  whensoever  he  pleases — but  he  cannot   determine 
the  office  as  to  part ;  because  it  is  entire ;  unless  he  divide 
the  county  and  make  more  sheriffs,  which  he  may  do.  J 
By  the  statute  14  Edward  III.,  all  hundreds  (except  such  Hundreds. 

•  ScTOgg's  case.  Dyer,  175.  t  Bro.  Franch,  24,  Dyer,  24,  Fiteh.  22. 

t  4  Inst.  267  -,  Sir  John  Found's  case,  1  Car.  1. 18. 
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Charles  II.  j^g  wcFc  then  granted  in  fee)  are  rejoined  to  the  bailiwicks 
1080.  of  the  counties :  and  cUl  grants  of  the  bailiwicks  of  hundreds 
made  since  that  statute,  are  void;  and  the  making  bailiffs 
thereof  belongs  to  the  sheriffs,  for  the  better  execution  of 
justice  and  of  his  office.  And  so  it  is  resolved  in  Sir  John 
Fortescue's  case.  And  for  these  reasons — and  on  those 
cases — I  conclude  the  grant  is  void. 

Mr.  Bigland,  i  contra, — For  the  validity  of  this  grant,  I 
think  it  good ;  the  reason  of  Mitton's  case  in  4  Rep.,  is  par- 
ticular, because  of  the  entry  and  custody  of  the  rolls,  for  the 
embezzling  whereof  the  sheriff  is  answerable. 

Separate       But  to  Consider  what  the  king's  power  was  at  the  common 

counties.  .       ,  . 

law  as  to  the  constitution  of  a  sheriff — see  1  Roll.  Rep.  1 18 — 
he  can  make  two  sheriffs,  as  he  did  for  Buckinghamshire  and 
Oxfordshire,  which  had  formerly  but  one  sheriff;  and  so  for 
Leicestershire  and  Warwickshire. 
Return  of  The  king  may  grant  the  return  of  vmts  to  a  vill,  which 
takes  not  away  the  sheriffs  general  jurisdiction,  but  only  his 
immediate  jurisdiction.  The  king  hath  granted  court  barons, 
and  hundred  courts,  which  by  his  letters  patent  are  derived 
out  of  the  toum,  and  so  diminish  the  sheriff's  profit,  2  Inst.  11. 
And  the  courts  have  settled  in  Westminster  Hall,  that  he 
may  grant  to  one  to  hold  pleas  within  a  certain  precinct.* 

By  the  commoa  law  the  hundred  belongs  to  the  hing  of 
common  right;  and  whosoever  will  claim  it  must  derive  it 
from  the  crown.+ 

Now  for  the  statutes:  Those  which  concern  this  matter 
are  found  in  the  special  verdict, — and  the  penning  of  them 
will  determine  it. 
Hundreds.  The  first  statute  extends  only  to  those  hundreds  let  by 
King  Edward  II.,  and  leaves  the  rest  at  liberty.  As  for  the 
14th  of  Edward  III.  it  is  thus,  **  all  wapento^kes  and  hundreds 
"  which  be  severed  from  the  counties  shall  be  annexed,  &c." — 
and  this  is  relative  to  the  former.  Upon  the  reading  hereof 
it  plainly  appears  it  cannot  extend  to  all. 

And  it  is  a  general  rule :  where  ancient  grants  are  dubious, 

*  But  as  to  an  hundred,  see  8  Hen.  VII.  fol.2  ;  13  Hen.  VIL  fol.  2 ;  1  &  2  Hen. 
VII.  fol.  167.  til  Hen,  IV.  90.    2  Roll.  Abr.  73.    13  Hen.  IV.  9. 
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tkeg  shall  he  coHstrmed  and  expounded  according  to  usage.  chMiwii. 
And  here  is   no  damage  to  the  subject: — for  the  same     1680. 
remedies  are  by  the  statute  made  for  bailiffs  as  for  sheriffs  ;*   Shenffl 
and  if  there  be  any  defect  in  them,  the  sheriff  hath  still  a 
power  to  snplerintend  it. 

Where  no  grant  has  been  made  since  these  statutes,  you 
will  intend  they  were  let  by  Edward  IL,  and  so  are  annexed 
to  the  counties  by  those  statutes;  but  those  which  have 
been  granted  since,  are  not  within  it :  and  this  was  granted 
by  Edward  IV. — ^The  case  was  adjourned,  and  in  Easter 
Term,  34  Qiarles  II.,  the  grant  was  resolved  void* 

To  conclude  these  cases  we  shall  add  only  two,  for  the 
purpose  of  showing  how  much  the  Court  of  King's  Bench 
at  that  period  yielded  to  the  times ;  and  adopted,  in  support 
of  the  unconstitutional  extension  of  the  prerogative  of  the 
crown,  the  practice  of  supporting  the  select  bodies,  and 
arbitrary  removals,  which  the  House  of  Ck^mmons  had  unjus- 
tifiably assumed  during  its  usurpation : — and  two  others  to 
establish  that  the  citizens  of  London  continued  the  same 
class  of  persons  as  they  were  described  to  be  in  the  case  of 
Waller  and  Hanger,  in  the  reign  of  James  I. 

Thus  it  was  held,  that  the  election  of  magistrates  by  the 
c<Hnmon  coimcil  of  a  corporation,  (without  the  voices  of  all 
the  commonalty,  as  some  charters  direct,)  is  good  where  it 
has  been  so  practised  a  very  long  tiine;^  for  the  law  pre- 
sumes, that  in  some  former  t^e,  the  whole  commonalty 
assented  to  it,  although  that  assent  cannot  be  shown  at 
present. 

Such  election  by  the  common  council  is  expedient  to  avoid 
confusion.  And  corporations  have  a  power  to  make  ordi- 
nances for  their  own  government. 

That  a  practice  which  has  existed,  even  for  a  long  time.  Practice. 
should  give  a  right,  is,  to  say  the  least  of  it,  a  very  loose  and 
unsatisfactory  doctrine :  and  cannot  be  the  law ;  unless  it  is 
meant  to  be  assumed,  that  the  charters  were  doubtful,  in 

•  2  Cro.  561  ;  1  Roll.  Abr.  349. 

t  JenkiDi,  6  Cent.  273 ;  4  Co.  77 ;  Pav.  446;  Lane,  21  -,  Hob.  15;  3  BuUt.71. 
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Charles  II.  which  casc  usage  might  explain  them,  and  to  that  extent  be 
evidence  of  right. 

Nor  can  the  other  position,  as  stated  above,  be  supported. 

Bye-laws.  Fqj.  i\^q  whole  commonalty  could  not  have  legally  assented 

to  a  bye-law  for  such  a  purpose,  if  it  was  contrary  to  the 

charter — they  might  delegate  the  power  pro  tempore,  or  pro 

vice,  but  not  part  with  it  altogether,  if  granted  to  them. 

1669.         In  Braithwaite's  case,*  to  which  we  have  already  referred,i- 

it  was  declared  by  three  of  the  judges,  "  that  the  king  and 

"  council  might  disfranchise  any  member  of  a  corporation,^* 

1666.         In  the  case  of  Sir  William  Waller  v.  Sir  Giles  Travers.j:  it 

London.  ... 

was  said  that  '^  he  who  enjoys  the  privileges  of  London  must 

'^  be  civis  et  liber  homo — -free  of  the  city^  and  an  inhabitant 

"  within  the  city,  and  a  pater  familias.^^% 
1668.         And  in  another  case,  it  was,  that  '^  a  liber  homo  must  he  an 

"  inhabitant  of  London.*^ 
1666.         And  a  person  was  committed  to  cu8tody,||  because,  being 

an  inhabitant  of  one  of  the  wards,  and  elected  an  alderman 

for  it,  he  had  refused  to  take  the  oath. 

PARLIAMENTARY  CASES. 

In  addition  to  the  legislative  acts,  in  which  the  House  of 
Commons  concurred  during  this  reign,  there  are  also  some 
proceedings  connected  with  the  return  and  election  of  its 
members,  in  which  they  acted  alone,  and  which  are  necessary 
to  be  inserted — as  proving  who,  by  parliamentary  usage, 
were  treated  as  the  burgesses;  which  ought  to  have  corre- 
sponded with  the  municipal  practice  of  the  boroughs. 
1660.  At  this  period  the  indentures  of  returns  of  members  to 
Parliament  for  Worcester,  Lincoln,  JEast  Retford,  and  other 
boroughs,^  were  made  between  the  sheriff  of  the  county  of  the 
one  part,  and  the  mayors  and  burgesses  of  the  other ;  the  mem- 
bers having  powers  to  act  for  themselves,  and  the  commonalties 
of  the  boroughs.  The  word  inhabitants  not  being  used  as  in 
those  of  1664. 


•  1  Vent.  20.  t  P.  246.  t  Hardr.  30. 

^  1  KlMi-.  372.  n  Swnllow  r.  Citizens  of  London,  Sid.  287. 

H  l->oni  tin:  iiifttniuios  of  R  turiis  ai  the  TGv\cr  of  London. 
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And  the  course  of  the  House  appears  to  have  been  to  Shanes  11. 
rej ect  returns  so  made ;  for  in  the  case  of  J5ttry,*  an  indenture.    Bury. 
signed  by  the  inhabitants,  was  directed  to  be  withdrawn  and 
taken  off  the  file : — the  House  going  into  the  contrary  ex- 
treme, of  confining  the  election  to  the  alderman,  capital 
bui^esses,  and  common  councilmen. 

BEDWIN. 

In  the  case  of  Bedwinyf  the  committee  properly  determined 
agednst  the  right  of  the  inhabitants  in  general  to  vote,  but 
correctly  found  that  "  the  burgesses  "  at  large  had  that 
firanchise. 

We  have  seen  that  Bedwin  was  a  borough  by  prescription  ;| 
as  the  borough  and  the  burgesses  are  both  mentioned  in 
Domesday,  the  entry  being  similar  to  that  of  Calne;  yet  in  Caloe. 
the  latter  place  the  right  of  being  and  making  buigesses  was 
claimed  by  the  corporation,  though  they  had  no  charter,  and 
there  had  been  a  judgment  in  quo  warranto  against  them. 

In  Bedwin,  in   the  16th   of  Charles   I.,  the   right  was     1640. 
claimed  to  be  in  the  bailiffs,  portreeves,  and  ancient  bur- 
gesses, but  which  was  contradicted  on  the  other  side,  it  being 
urged  that  the  inhabitants  paying  scot  and  lot  were  the  bur- 
gesses who  ought  to  return. 

The  committee  ^*  not  being  satisfied  that  it  belonged  to    Right. 
the  ancient  burgesses  by  prescription,  remitted    it  to    the 
inhabitants  paying  scot  and  lot." 

To  reconcile;,  therefore,  these  two  decisions  as  to  Bedwin, 
it  must  be  assumed  that  they  each  correctly  meant  to  give 
the  right  to  the  "  burgesses,''  who  were  the  inhabitant  house- 
holders paying  scot  and  lot,  and  who  in  that  character  would 
be  enrolled  and  sworn  at  the  court  leet,  of  which  the  portreeve 
would  have  been  one  of  the  officers. 

But  in  the  sixth  of  Queen  Anne,  contrary  to  these  legal     1707. 
and  constitutional  decisions,  the  right  was  agreed  to  be  '*  in    Right. 
"  the  freeholders  and  inhabitants  of  ancient  burgage  houses" 
— being  another  instance  in  which  the  agreement  of  the 
parties  appears  to  have  led  to  a  usurpation,  which  was  subse- 

*  8  Journ.  25.  t  8  Journ.33.  }  Vide  ante,  p.  1478. 
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chMUaiL  quently  confirmed  in  the  third  of  Gteorge  IL,  by  a  determina- 
1729.    tion  to  the  same  efiect. 


YARMOUTH. 

1G60.  In  the  case  of  Chreat  Yamumth,  there  was  also  a  constitu- 
tional decision,  rejecting  the  r^ht  of  the  select  number,  and 
properly  confirming  it  in  the  burgesses  at  large.*  The  only 
determination  which  could  have  been  correctly  adopted  in 
accordance  with  the  numerous  documents  we  have  before 
given  from  that  ancient  and  important  borough. 

CHICHESTER. 

in  the  case  of  Chichester,  a  decision  was  made^f  as  in 
some  other  instances,  by  which  the  uncertainty  and  con- 
fusion introduced  into  this  subject  by  connecting  it  with  cor* 
porate  privileges  is  distinctly  manifested. 
Right  The  right  was  declared  to  be,  not  in  the  free  citizens 
alone,  but  that  the  commtmalty  had  the  right  together  with 
them ;  and  the  mayor  having,  contrary  to  precedents  and 
advice,  excluded  the  commonalty  from  voting,  was  commit^ 
ted  to  the  custody  of  the  serjeant-at-arms. 

This  determination  appears  to  assume,  that  there  were  two 
Free     classes  of  persons   who   were    entitled    to   vote — the  free 

Common-  Citizens  and  the  commonalty.    We  have  already  shown  that 

^*     such  a  thing  could  not  properly  exist.    The  only  persons 

who  could  be  entitled  to  vote,  were  the  ^'  btirgesses.''  And  the 

term  "^e«  citizens"  or  "  commoTudty"  might  either  of  them  be 

Burgesses,  nsed  to  describe  the  ** burgesses  ;''  but  both  could  not,  if  they 
were  separate  classes,  be  included  under  that  name.  Some 
confusion  therefore  must  have  arisen  in  the  use  of  these 
terms,  which  it  would  not  now  be  material  or  useful  to 
unravel ;  it  is  sufficient  to  say,  that  this  determination  ought 
to  be  treated  as  confirming  the  right  of  the  burgesses  in 
general  to  vote,  and  that  they  should  be  taken  to  include, 
according  to  the  common  law,  the  inhabitant  householders 
paying  scot  and  lot,  which,  in  fact,  was  the  practice  after- 
wards. 

*  a  Journ.  35.  r  8  Journ.  40. 
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Charles  II. 
TAVISTOCK. 

In  the  case  of  Tamstock,*  the  committee  were  led  into  the  pr^^fj. 
error,  that  the  freeholders  had  the  right  of  election^f  from  its      ^"* 
not  being  contested  between  the   parties;     The   one  side 
contended  that  the  freeholders  alone  had  the  right  of  elec- 
tion :  whilst  the  other  insisted  upon  the  right  of  the  freehold- 
ers and  inhabitants  at  large : — ^and  the  committee  decided  in 
faYOtir  of  the  latter ;   but   having  once'  assumed  that  the 
right  was  in  the  freeholders,  (the  inaccuracy  and  ill  cons^ 
quences  of  which   right  we  have   before   pointed    out,   as 
prevalent   in   Tavistock;)  they  were  led   in    the  succeed- 
ing   year,   to  determine    that  the   freeholders   of  inherit- 
OMce  alone  had  the  right: — excluding  altogether  the  inhabit- 
ants, and  only  deciding  the  question  between  the  freeholders 
generally,  and  those  of  inheritance. 

Nevertheless,  this  right  thus  commencing,  was  confirmed     ^s^t. 
at    subsequent  periods,    as   in   the  third   of  William  and      i^l- 
Maiy :  and  in  the  eighth  year  of  the  same  reign,  inhabi-  I^lJ^^^^ 
tancy  and  actual  possession  were  added  to  the  qualification  ^^  ^g  ^ 
of    freehold    inheritance.     In    the  next  year,  the   further     1G96. 
requisite  was*  added  of  their  being  presented  by  the  jury  of 
inquiry,  at  the  law  court.     But  in  1702,  the  right  of  elec-     l'''^* 
tion   was    determined  to  be    in  the  freeholders  of  inheri- 
tance   in    possession,      aad    inhabiting    in    the    borough. 
The  necessity  of  presentment  by  the  jury  at  the  law  court j     Law 
before  the  steward^  was  again  insisted  upon,  and  was  found 
requisite   by  the  committee,  but   rejected  by  the   House. 
Taking  these  decisions  altogether,  they  might,   in  a  great 
degree,  be  reconciled  with  the  common  law.     An  inhabitant 
freeholder — ^in  actual  possession  of  his  house — presented  by 
the  jury  at  the  court  leetj  would  undoubtedly  be  entitled  to 
vote.     But  the  error  in  these  decisions  consists  in  confining 
the  right,  in  consequence  of  the  mode  in  which  the  question 

*  8  Jouni.  43,  334. 

t  Intricate  queatiooB  of  title  arose,  before  the  committee ;  with  the  ordii^ary  cir-       ' 
coffisUnces  oitpUtiing  the  property  into  minute  divisions— joint  titles— and  convey- 
ances, immediately  before  the  teste  of  the  writ. 
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chariea  II.  gjg^  arosc,  to  the  freeholders^  to  the  exclusion  of  the  other 

Tavistock,  inhabitant  hoitseholders,  who  paid  scot  and  lot. 

There  is  no  reason  why  in  this  place  the  right  should  be 
confined  to  freeholders ;  it  stands  much  in  the  same  posi- 
tion as  all  other  boroughs;  excepting  indeed  that  it  pro- 
bably is  not  a  borough  by  prescription  :  not  being  mentioned 
as  such  in  Domesday.  It  was  originally  ecclesiastical  pro- 
perty ;  it  returned  members  from  the  earliest  time,  and  in 
the  27th  of  Henry  VI.,  they  were  returned  in  the  county 

Portreeve,  court.     The  presiding  officer  was  anciently  the  portreeve ; 
'    and  as  early  as  the  reign  of  Edward  I.,  it  appears  the  abbot 

Court  lect.gjj^jjjjg^  ^  court  leet ;  and  it  has  never  been  Incorporated.* 
1696.         ^  particular  determination  of  the  committee,  with  reference 
to  this  place  in  the  year  1696,  should  be  noted. 

Upon  the  former  decision  of  the  last  year  being  quoted  as 
conclusive  under  the  statute,  and  not  allowing  any  further 
controversy,  it  was  answered,  "  that  the  act  did  not  bind  the 
"  Parliament,  but  only  appointed  a  rule  for  the  officer  to 
"  make  a  return  by,  for  that,  probably  there  might  at  some 
"  time  be  ^feignt  defence^  or  they  whose  right  was  concerned 
"  might  not  be  parties,  nor  heard."     Of  the  soundness  and 

reasonableness  of  which  argument  there  can  be  no  doubt. 

« 

LUDGERSHALL. 

As  to  Ludgershally  which  is  not  mentioned  as  a  borough  in 

Domesday,  nor  is  there  any  charter  to  it  now  to  be  found,  but 

which  returned  members  beyond  all  question,  in  the  reign  of 

Edward  II.,  and  with  some  intermissions,  probably  to  be 

attributed  to  their  poverty,  from  thence  to  the  present  time, 

1660,    when  it  was  decided,  upon  a  question  arising  whether  the 

iniubitaats  firecholdcrs  alone— or  the  freeholders  and  inhabitants  had  the 

right — that  it  was  in  the  latter.f 

1698.         \^  ^ijg  tenth  of  William  and  Mary,  there  was  an  agreement 

at  the  election,  that  non-residents  should  not  vote,  and  the 

committee  first  resolved  that  the  right  was  in  the  frjeeholders 

and  inhabitants;  but  afterwards  an  amendment  was  carried, 

•  See  before,  p.  522.  t  1  Journ.  42. 
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"  that  such  persons  having  an  estate  of  inheritance  or  free-  ^^^^^  "' 
hold,  or  leasehold  determinable  on  life  or  lives,  within  the  Ludgcrs- 
borough,  had  the  right/' — to  which  the  House  assented. 

In  the  fourth  year  of  Queen  Anne,  the  right  was  agreed  to  ^^^' 
be  in  the  "  freeholders,  or  leaseholders  for  life  or  lives." 

In  the  32nd  and  34th  of  Greorge  III.,  this  decision  was  1791. 
confirmed,  and  it  was  determined,  **  that  the  right  was  not  1793. 
"  confined  to  ancient  houses,  or  scites  of  ancient  houses.''* 

No  evidence  appears  to  justify  the  determination  that  the 
light  in  Ludgershall  was  in  the  freeholders — the  objections 
to  that  right  we  have  before  stated ;  and  the  inconveniences 
resulting  from  it;  two  of  which — non-residents  and  split 
votes,  having  actually  occurred  there. 

The  variation  in  these  rights  also  affords  a  strong  inference 
that  they  were  not  founded  upon  any  distinct  evidence  or 
principle :  and  it  has  been  seen  that  some  of  them  are  to  be 
attributed  to  the  agreements  of  the  parties. 

The  reader  will  remember  that  the  decision  as  to  the  term 
^hurgesses,*^  meaning,  in  the  charter  of  AbiTigdon,  ^Hhe  inhabit'-  Abingdon. 
ixnt  housekolders/*f  and  not  the  select  body,  occurred  in  this 
year — although,  at  a  subsequent  period,  an  opposite  deter- 
mination was  made  upon  the  same  word  in  the  charter  to 

EXETER. 

As  to  Exeter,  upon  a  question  arising  whether  the  freemen    1660. 
alone,  or  the  freemen  and  the  freeholders  together  had  the 
right,  the  committee  resolved  that  it  belonged  to  the  ^*  free- 
w«» ;"  and  the  member  who  had  the  greater  number  of  them 
was  seated.§ 

As  the  history  connected  with  the  burgesses  of  this  place 
.  «s  somewhat  peculiar,  a  short  statement  of  it  is  added. 

Bxeter  is  one  of  the  most  ancient  towns  in  England,  and 
a  borough  by  prescription,  as  we  have  seen  it  mentioned  in 
Domesday,  as  well  as  its  burgesses,  and  their  houses ;  their 

*  I  Peck.  377,  386.  t  See  before,  pp.  110, 1204, 1210. 

t  See  before,  pp.  110,  203, 1181,  1201. 
\  8  Journ.  55. 
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charic*ii«  residence  therefore,  within  the  city  may  be  inferred  from  that 
impcHrtant  document.*  *  '•^^ 

Charter.  A  charter  was  also  granted  to  it  in  the  reign  of  Henry  11., 
and  confirmations  by  King  John,  Richard  IL,  and  suc- 
ceeding kings. 

Henry  III.  gave  the  city  to  his  brother  Richard,  Earl  of 
Cornwall. 
lUtums.  It  sent  members  to  Parliament  from  the  first  returns  of 
Edward  I.,  and  has  continued  to  Ai  lo  ever  since.  Oni^  re- 
turn, in  the  reign  of  Henry  VI.,  being  made  by  the  sherifl^^ 
the  county. 

Portreeve.  The  ancient  presiding  officer  is  said  to  have  been,  like 
most  other  places  in  the  West,  the*porti*eeve. 

In  the  27th  of  Edward  III.  the  writ  requires,  in  the  usual 

Burgesses,  form,  that  the  burgesses  should  send  two  members  for  the 
city,  and  the  return  is  made  by  the  mayor,  bailifis,  and  cam- 
numaltyy  stating  that  they  had  elected  two  burgesses.  There 
can  be,  therefore,  no  doubt  but  that  the  burgesses  formed  the 
commonalty.  #  ■ 

Freemen.       It  is  true  that  ihe  freemen  of  Exeter  were,  as  in  other  bo- 
roughs, connected  with  the  borough  ;  because  the  being  of 
free  condition  was  a  necessary  previous  qualification  for  an 
inhabitant  to  be  a  burgess. 
1301.        Consistently  with  which  it  is  said,  that  in  the  28th  year  of 
Edward  I.,  the  mayor  was  chosen  by  the  voices  of  four  and 
twenty  persons,  described  as  **  freemen  and  citizens.'' f 
1347.        In  the  2l8t  of  Edward  III.,  a  dispute  having  arisen  re- 
Mayor,    spec  ting  the.  election  of  mayor  and  other  officers,  for  avoiding 
the  like  for  the  future,  it  was  ordered,  that  from  thenceforth 
no  person  should  be  chosen  mayor  but  one  who  had  been 
tried  for  the  office  of  steward  for  one  year.    That  officeri 
generally  speaking,  presided  at  the  court  leet :   which,  in 
all  probability,  was  the  case  in  Exeter,  because  he  is  de- 
scribed as  sworn  by  a  double  jury;  that  is,  by  four  and 
twenty  persons,  who  were  to  make  their  election  of  him  upon 
oath. 
Jury.        The  reader  will  not  fail  to  remark  the  confirmation  which 

*  See  before,  p.  168.  t  Izack's  Hut.  of  Exeterj  p.  31. 


i 


EXETER.  1739 

this  affords  to  the  observation  we  have  before  made,  that  the  ^^^  ^^' 
gmmog  council  were  originally  the  juri^i  at  the  cottrt  leet.         ^««*- 
In  the  sixth  year  of  Henry  VII.,  there  is  an  irregular  ad-     ^^^• 
migsion  of  persons,  as   men  of  the  city,  who  did  not  re-  ^JJ'^"" 
ode  within  it.     And  who,  although  they  might  have  been 
of  free  condition,  conld  not,  properly  speaking,  be  freemen 
of  that  place,  because  they  did  not  belong  to  it.    And  that 
tins  was  an  irregular  proceeding,  and  was  probably  one  of 
the  earliest  introductions  of  non-residents,  is  to  be  collected 
from  this  circumstance,  that  the  admission  is  followed  with  a 
declaration,  that  if  they  did  not  inhabit  within  the  city,  they 
should  not  vote  for  the  mayor  or  any  other  officer. 

Henry  VII.,  in  the  thirteenth  year  of  his  reign,  issued  a 
mandate  to  the  citizens  of  Exeter,  similar  to  those  we  have 
prerioasly  seen  in  Leicester,^  Northampton,  Winchester,  and  ^ 

Pontefract,  respecting  the  election  of  their  municipal  officers : 
which  commences  with  a  recital  that  great  inconveniences 
ind  strifes  had  arisen  respecting  the  election  of  mayor,  four 
btfliffii,  four  and  twenty  of  the  common  council,  and  four 
lerjeants-al-inace,  and  that  the  citizens  and  inhabitants  had*l1tittutante 
complained  to  him  thereof. 

The  king  then  orders,  that  there  should  be  four  and  twenty 
of  the  most  sufficient  and  discreet  citizens  and  inhabitants 
of  the  city  to  be  of  the  common  council  for  their  lives,  &c. ; 
wid  that  when  vacancies  occurred,  the  remainder  should  v«cMici«. 
elect  other  citizens  most  sufficient  and  inhabitants  of  the  city, 
&c.,  according  to  the  custom  of  London  for  the  election  of 
the  twenty-four  aldermen.  That  yearly  the  mayor  for  the 
time  being,  his  brethren  and  commons  that  then  should  be 
franchised  men,  should  assemble  in  the  guildhall,  and  the  four 
^nd  twenty,  upon  their  oathSf  should  elect  two  of  the  most 
able  citizens  of  the  four  and  twenty  for  a  mayor ;  which  two 
^iKunes.  should  be  shown  to  the  commons^  who  were  to  elect  one  Commons, 
oat  of  them.  Provisions  of  a  similar  nature  are  then  made 
for  the  selection  of  bailiffs  and  Serjeants,  &c. :  and  in  the  fol- 
lowing year,  with  respect  to  the  service  and  enrolment  of 
apprentices ;  which,  for  the  reasons  we  have  given  before, 

*  See  bcforei  p.  220,  and  the  observations  there. 
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Charles  11.  affect  the  right  to  freedom  under  the  general  law  as  to  vil- 
lains. 

1686.         Henry  VIII.,  in  the  28th  year  of  his  reign,  granted  to  the 
County  of  city  of  Exeter  a  charter,  making  it  a  county  of  itself,  and 
dividing  it  from  the  county  of  Devon,  giving  all  the  privi- 
leges which  belonged  to  a  separate  county. 

1644.         In  the  36th  year  of  the  same  reign,  an  ordinance  was  made 

Men.  that  all  the  men  of  the  city  ought  to  be  present  at  the 
mayor's  election,  and  give  their  voices  there,  otherwise^ 
without  a  reasonable  excuse,  they  should  be  disfranchised. 

This  bye-law  appears  to  show  the  real  nature  of  these  re- 
spective duties :  that  they  were  compulsory  and  not  arbitrary : 
and  that  a  person  was  bound  to  attend  and  vote,  was  not 
at  liberty  to  do  as  he  wished  in  that  respect :  which  latter 
would  be  in  accordance  with  the  notion  of  corporate  privi- 

^^^  leges ;  and  the  former  with  the  law  of  the  court  leet,  to  which 
alone  the  compulsory  power  must  be  attributed. 

1663.  In  the  first  year  of  the  reign  of  Queen  Mary,  there  is  an 
Membcre.  ordinance  according  to  the  spirit  of  the  statute  of  Henry  V., 
that  none  but  freemen  and  inhabitants  should  be  chosen  to 
serve  as  citizens  in  Parliament :  and  accordingly  two  years 
afterwards,  a  person  was  admitted  to  the  freedom  and 
liberties  of  the  city,  and  afterwards  chosen  one  of  the  repre- 
sentatives in  Parliament. 
Disfran-       Instances  of  disfranchisement  are  said  to  have  frequently 

cbiaement.  ,         i  ./ 

occurred ;  and  the  right  of  cognizance  for  matters  deter- 
minable in  the  court  of  Exeter  was  enforced  in  the  reign  of 
Queen  Elizabeth. 

1640.         In  the   I6th  of  Charles    I.  it  is  said,   that. any   person 
Marriage,  marrying  an  alderman's  daughter,  might  freely  claim  his 
freedom. 

1683.  In  the  36th  of  Charles  II.,  the  king  required  a  surrender 
Surrender,  of  the  charters  of  Exeter,  which  was  accordingly  given ;  and 
a  new  charter  was  granted,  appointing  a  set  of  new  officet*s. 
And  at  the  same  time,  the  Earl  of  Bath,  who  was  so  instru- 
mental in  procuring  the  surrenders  of  the  charters  in  the 
West,  was  admitted  to  the  freedom  of  the  city. 

1687.        In  the  third  of  James  Jf^  an    order   was   made  by  the 
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privy  council  for  the  removal  of  the  mayor,  some  of  the  cim-iw  ii. 
aldermen,  one  of  the  sheriffs,  some  of  the  common  council  Removals. 

1687. 

and  the  sword  bearer.  And  the  deputy  recorder,  aldermen, 
common  councilmen,  and  the  men  of  the  corporation,  were 
ordered  to  elect  certain  persons  named  to  them  in  the  room  of 
those  who  were  removed,  without  administering  to  them  any 
oath  bnt  the  usual  oath  for  the  due  execution  of  their  offices. 

In  the  fourth  year  of  James  II.,  the  king,  by  an  order  in  1688. 
privy  council,  recites  the  proclamation  he  had  made  for  the 
restoration  of  corporations,  and  that  Exeter  was  one  of  the 
places  excepted,  upon  the  ground  that  the  surrender  had  been 
recorded  ;  but  on  further  examination  it  had  been  found  that 
the  assumption  was  erroneous.  It  was  ordered,  that  all  the 
officers  of  the  city  should  be  removed,  and  all  those  who  were 
in  those  offices  should  take  upon  them  the  execution  of  their 
offices,  and  make  such  other  elections  as  should  be  necessary 
as  if  no  such  deed  had  been  made. 

In  the  reign  of  William  III.,  non-residence  had  become     Non- 
so  frequent,  that  it  was  extending  itself  to  the  officers  of 
most  of  the  boroughs :  who,  however,  could  not  discharge 
the  duties  of  their  offices  if  they  were  not  living  within  the 
bounds  of  the  borough. 

An  alderman  of  Exeter  had  left  the  place,  and  absented  Aldennan. 
himself  from  the  duties  of  his  office,  for  which  he  was  re- 
moved ;  and  he  applied  to  the  Court  of  King's  Bench  for  a 
mandamus  to  be  restored  :*  but  it  was  held  that  he  was  pro- 
perly removed,  for  the  nature  of  the  office  imported  tliat  the 
person  holding  it  sliould  be  both  a  citizen  and  an  inhabitant : 
^d  a  return  that  he  had  removed  from  the  place j  and  deserted 
Ids  habitation  there,  and  that  he  and  his  family  lived  without 
the  cityy  was  held  to  be  sufficient. 

In  the  course  of  the  ai^ument  it  was  said,  that  ''  commo^ 
fmcy  went  through  the  whole  of  that  case ;"  and  that  the 
forty  ought  to  be  an  inhabitant^  and  therefore  his  departure 
from  the  place  took  away  from  him  his  qualification  to  be  an 
oiderman,\ 

•  Rex  V.  City  of  Exeter,  4  Mod.  33 ;  12  Mod.  28  ;  Show.  258. 
t  See  Truro  case,  post,  temp,  George  IV.  3  Barn.  &  Aid.  590. 
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chMiw  II.  ^ J  ij  yy^  ruled,  that  ^A«  nature  of  the  office  of  an  alder* 
man,  and  his  name,  imports  that  the  party  holding  it  should 
he  both  an  inhabitant  and  citizen^  And  Holt,  C.  J.,  said,  in 
conformity  with  what  we  have  before  urged,  that  ^^  if  he  be 
'^  removed  away  with  his  family y  he  ceased  to  he  a  citizen^ 
**  though  he  continues  to  he  a  freeman,^'  for  which  he  cited 
Moore,  833,  Sir  Thomas  .Waller  v.  Hanger.* 

And  Eyre,  justice,  said,  that ''  it  was  incident  to  theplcu^e 
''  and  duty  of  an  alderman  to  assist  in  the  government  of  the 
"  city,  and  to  be  resident  therefor  that  purpose." 

And  if  such  residence  is  necessary  upon  that  account,  it 

must  be  remembered,   that  it  would  be  equally  so  for  a 

Burgess.  Jmrgess,  who  has  to  pay  scot  and  lot— to  do  watch  and  ward — 

and  execute  other  personal  services  within  the  borough. 

Non-         So  entirely  was  a  Tion*resident  considered  in  that  case  to 

resident.  •' 

have  deserted  his  offices  in  the  borough,  that  Lord  Chief 
Justice  Holt  held,  that ''  it  was  not  necessary  to  summon  such 
^'  a  person.    For  having  ceased  to  belong  to  the  place,  he  had 
''  no  right  to  expect  a  summons."    And  in  truth  the  officers  of 
the  borough  could  not  summon  him,  for  they  had  no  juris- 
diction without  the  borough;  and  a  summons  beyond  the 
limits  would  in  itself  be  nugatory,  and  incapable  of  being 
enforced ;  because  no  fine  could  be  levied,  nor  committal 
made,  for  neglecting  to  obey  the  summons.     So  entirely  do 
all  these  matters  properly  depend  upon  the  strictly  local 
jurisdiction. 
1628.         In  the  14tb  year  of  Charles  I.,  the  election  for  Exeter  came 
under  consideration,  and  it  appeared  that  the  common  coun" 
cil,  consisting  of  24,  insisted  upon  a  prescription  that  they 
should  have  nominated  four,  one  of  whom  the  burgesses 
should  choose. — ^That  the  mayor  and  24,  nominated  one  of 
the  candidates,  and  the  commons  another ;  the  House  seated 
the  former,  and  rejected  the  latter,  who  was  elected  by  the 
'^  magistrates,"  as  they  are  called  in  the  Journal ;  and  it 
appears  that  the  magistrates,  thus  defeated  in  their  object, 
refused  to  pay  the  wages  to  the  member  whom  they  had 
opposed,  out  of  the  lands  given  to  the  city  for  that  purpose. 

*  See  before,  p.  1478,  et  seq. 
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The  decision  quoted  above^  at  the  Restoration^  excluded  ^^'^'*^**"- 
the  freeholders ;  and,  as  far  as  appears,  without  any  legal  Freemeo. 
warrant,  principle,  or  evidcDce,  gave  the  right  to  the  freemen^ 
a  class  unknown  to  the  constitution,  except  as  the  ^'  liberi 
^  homines"  of  the  common  law ;  and  did  not  give  it,  as  they 
should  have  done,  to  the  ^'  burgessesy^  whose  class,  con-  Burgesses. 
dition,  qualifications,  and  duties,  the  general  law  would  have 
pointed  out. 

After  this  period,  no  other  decision  has  occurred  respect- 
ing the  right  of  election  at  Exeter,  excepting  that  in  the 
second  year  of  William  and  Mary,  it  was  agreed,  that  ^'  no 
"  freeholder  who  lived  in  the  out-county  should  vote."  Free- 
From  which  it  might  be  inferred,  that  the  freeliolders  had, 
subsequent  to  1660,  notwithstanding  the  determination 
against  their  right,  by  some  means  or  other  exercised  it,  and 
that  this  agreement  was  made  only  to  exclude  the  non- 
residents. 

Aud  from  that  time  the  freeholders  have  made  their  claim 
to  vote,  but  their  right  has  been  very  rarely  exercised. 

There  can  be  no  doubt  that  their  supposed  right  was 
founded  upon  the  fact  of  their  being  made  a  covnty,  and 
that  under  the  statute  of  Henry  VI.,  they  would  be  entitled 
to  vote.  But  it  must  be  remembered,  that  if  that  statute 
applied  to  Exeter,  all  other  persons  but  freeholders  would 
be  excluded,  as  we  have  observed  before. 

Thus  has  Exeter  afforded  us  in  its  history,  a  series  of 
ambiguous,  disputable,  and  ititricate  facts,  all  arising  from 
a  departure  from  the  simplicity  of  the  common  law.  If,  in 
accordance  with  the  charters  and  the  returns  to  Parliament, 
the  ^'burgesses"*  only  had  been  always  mentioned,  the  law Bargessea. 
would  have  defined  who  they  were ;  but  by  adopting  the 
name  of  ^^  freemen!*  at  one  time — ^which  only  described  one  of 
the  qualifications  of  a  burgess — ^and  of  ''inhabitant'^  at 
another — ^which  also  denotes  only  a  second  qualification — 
the  whole  is  thrown  into  confusion,  and  there  is  no  mode 

*  It  has  been  tnily  said,  that  there  can  be  no  borough  withont  a  buigess :  nor  a 
hmgess  without  a  borough.  10  Co.  125.  Corporation  of  Lynn  v.  Payn,  1  Roll. 
Rep.  118. 
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chariCT  II.  of  escaping  from  its  intricacy,  but  by  uniting  the  two  terms 
together,  and  taking  a  free  inhabitant,  that  is,  a  person  of 
free  conditionj  inhabiting  in  the  place,  and  therefore  belong- 
ing to  it,  to  be  the  person  described  individually  by  the  name 
of  "  burgess,"  and  collectively  by  that  of  "  commonalty." 

TRURO. 

1660.  In  this  year,  the  return  for  the  borough  of  Trvro  in  Corn- 
wall was  made  by  the  mayor  and  capital  burgesses  (the 
common  council) ;  and  they  were  for  themselves  and  all  the 
people  of  the  borough,  to  have  full  power  to  consent  unto 
those  things  which  the  Parliament  should  ordain.*  The 
mayor  and  capital  burgesses  putting  their  hands  and  seals 
to  the  return,  and  the  common  seal  of  the  borough.f 

There  are  fifteen  signatures. 

Against  this  return  by  the  common  council  there  was  a 
petition ;  and  the  question  was,  whether  the  mayor  and  24, 
or  all  \he  freemen,  had  the  right  of  election? 
Righu        And  the  resolution  was,  that  "  the  mayor  and  24,  without 

"  the  freemen,  had  the  right." 
freemen.      There  is  no  pretence  for  saying  that  ihe  freemen  ever  before 
had    the  right : — for   no   such   body   are  mentioned : — ex- 
cepting merely  for  the  purposes  of  trade : — which  class  of 
Burgeaaes. freemen   might  be  resident  or  not: — the  burgesses,  that  is 
Leet     the  inhabitants  who  owed  suit  at  the  court  leet,  were  those 
who   had   anciently  the    right    ai|^   exercised   it:— conse- 
quently the   committee  decided  correctly,  that  the  right 
was  not  in  the  freemen : — but  they  determined  erroneously, 
as  has   been   shown  by  the  previous  documents,  that  the 
right  was  in  the  24.     However  it  must  in  justice  be  ob- 
served, that  the  question  of  the  right  of  the  24  was  brought 
before  them,  only  as  opposed  to  the  right  of  the  freemen. 

1661.  In  this  year,  there  was  another  petition.  The  members 
returned  by  the  maycrr  were  ordered  to  sit  until  the  merits 
were  heard,  as  being  returned  by  the  proper  officer. 

The  question,  and  the  resolution  upon  it,  were  in  effect 
the  same  as  those  on  the  former  occasion. 

*  8  'journ.  69.  t  8  Joum.  306. 
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About  twenty  years  afterwards^  there  was  a  petition  of  the  ^^•^^^  "• 
burgesses  and  inhabitants.  1680. 

In  1684y  the  last  year  before  the  termination  of  this  reign,  1684. 
the  mayor  and  burgesses  granted  all  their  messuages  and 
rents  to  the  king,  and  surrendered  all  their  franchises  and  Surrender. 
charters ;  accompanied  with  a  petition  for  a  new  grant,  with 
such  alterations  and  additions  as  his  majesty  should  think 
fit ;  and  they  authorized  John,  Earl  of  Bath,  to  present  the 
surrender  to  the  king. 

In  the  first  year  of  the  next  reign,  the  Earl  of  Bath,  as     I685. 
attorney   for  the  mayor  and  burgesses,  enrolled   the  sur- 
render in  Chancery. 

Notwithstanding  Queen  Elizabeth  had  granted  a  charter  1660. 
to  this  place  by  which  the  inhabitants  were  incorporated  by  inhabitanu 
the  name  of  the  ^'  burgesses,"  and  it  appears  also  from  the 
documents  relative  to  the  history  of  it  before  that  period, 
that  the  liberties  and  privileges  were  enjoyed  by  the  same 
body : — and  notwithstanding  the  writs  and  precepts  from  the 
earliest  times  required  the  election  of  members  to  be  made 
by  the  burgesses^  yet  it  will  be  seen  that  on  the  restoration 
of  Charles  II., — when  such  violences  were  committed  against 
the  constitution,  the  usurpation  of  the  right  of  election  by 
the  common  council,  which  body  was  first  created  by  the  Common 

.  .  council. 

charter  of  Elizabeth,  was  in  a  great  degree  confirmed  ; 
contrary  to  the  decision  of  the  Chippenham  case,  in  the 
reign  of  James  I. 

How  opposed  this  encroachment  was  to  the  constitution 
of  that  borough,  may  be  collected  from  the  following  short 
history. 

No  return  of  Truro  purporting  expressly  to  be  by  the 
common  council  of  the  borough,  is  to  be  found  till  80  years 
after  the  charter;  and  at  this  inauspicious  period  of  our 
history,  when  a  precedent  is  more  likely  to  throw  discredit 
upon  the  act,  than  to  give  it  any  authority.  Although  we  have 
seen  in  other  cases  that  the  usurpations  of  the  select  bodies 
were,  generally  speaking,  annulled,  yet  they  were  continued  in 
Truro;  Ad  in  their  subsequent  progress  seem  to  have  been 
accompanied  with  strong  marks  of  fraud ; — for  in  the  suc- 

5  T 
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chftriw  II.  ceeding  return,  some  word  stood  before  that  of  "burgess," 
1660.    which  has  been  erased.     However,  the  returns  at  the  close 

Erasure. 

of  the  reign  of  James  II.,  and  likewise  to  the  convention 
Parliament,  were  made  by  the  co-burgesses;  and  the  latter 
is  signed  upon  the  back  by  the  mayor  and  14  burgesses ; 
though  in  others  the  persons  sign  themselves  as  capital 
burgesses. 

It  will  appear  from  the  substance  of  the  return  of  the 
13th  of  Charles  II.,  that  although  the  election  was  by  the 
"  common  council,"  the  burgesses  were  elected  for  "  all  the 
people  of  the  borough." 

It  should  be  observed,  that   the  question  in  1660   was^ 
whether  the  select  number  of  the  mayor  and  24,  "  or  the 
freemen"  should  vote,  and  the  decision  was  in  favour  of  the 
J  former. 

^zenal'  ^^  *®  ^  curious  fact  with  respect  to  Truro — Salisbury — 
and  other  places — that  for  many  years  past,  for  the  purpose  of 
maintaining  the  right  without  question  in  the  select  number, 
there  has  been  no  body  either  of  the  burgesses,  freemen, 
or  commonalty, — notwithstanding  the  charter  expressly  men- 
tions the  '^  burgesses,  inhabitants,  and  commonalty." 

NORTHAMPTON. 

The  decision  relative  to  Northampton  in  this  year,  gave 
in  effect,*  the  right  to  the  "  commonalty,"  who  four 
years  afterwards  are  declared  to  be  the  ^^  inhabitant  hottse- 
holders :"  so  that  the  determinations  with  respect  to  this 
place  are  in  accordance  with  the  common  law,  for  the 
result  of  them  is  this : — ^that  the  right  is  in  the  body  or 
**  commonalty''  of  the  burgesses,  viz.  the  inhabitant  house- 

house!.***"*  ^o^^^P^yi^S  ^^^^  ^^^  ^^^f  who,  by  the  law  of  the  land,  ought 
holders,     as  "  resiants"  to  attend  at  the  court  leet,  and  be  there  suHpm 

and   enrolled  as  belonging  to  the  place,  and  which   being 

a  "  borough"  they  are  its  "  burgesses."f 

The  reader  should  contrast  the  simplicity  of  the  resolution 

as  to  Northampton,  with  the  intricacy  of  those  for  Exeter 

and  Truro. 

•  8  Joum.  71.    Vide  ante,  pp.  208,  246.  f  See  before,  p.  1743. 
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CharlM  II. 
HELSTON. 

Double  returns  being  made  for  Helstouy*  one  signed  by 
the  mayor,  returning  Mr.  Robinson  and  Mr.  Godolphin ;  the 
other   by  the  sheriffs   returning    Sir  Peter  Killigrew;   the    Kigh« 
former  were  reported  as  returned  by  the  proper  officer,  and 
that  they  ought  to  sit  until  the  merits  were  determined. 
The  question  as  to  the  election  was,  whether  it  should  be 
by  ^it  freemen  alone^  or  by  ail  the  inhabitants:  and  the  com-  inhabitanu 
mittee  reported  in  favour  of  the  latter.    The  matter  was, 
however,  afterwards  ordered  to  be  recommitted,f  and  it  was 
again  reported,  that  the  mayor  and.  inhabitants  at  large  had    ^f '^- 
the  right ;  but  the  House  disagreed  with  that  resolution.;): 

A  striking  instance  of  a  repeated  correct  finding  by  a 
committee  superseded  by  the  House,  probably  from  some 
temporary  political  influence. 

ST.  IVES. 

In  St.  Ives  the  question  was,  whether  the  right  belonged     1690. 
to  the  portreeve,  twelve  burgesses,  or  the  freemen  at  lai^e.  Freemen. 
The  committee  decided,  and  the  House  confirmed,  that  the 
latter  had  the  right  to  elect,  or  in  other  words  that  they 
were  the  burgesses.§    In  the  next  year  it  was  determined, 
that  aU  the  inhabitants  '^  had  the  right  of  election,"  which  in    ' 
17Q2,  was  quoted  as  a  decision  that  it  was  in  the  '^  bur-  Burgesses. 
gesses  "  at  large. 

St.  Ives,  like  the  other  Cornish  boroughs,  is  not  mentioned 
in  Domesday,  nor  does  there  appear  to  be  any  trace  when  it 
first  became  a  borough. 

It  did  not  return  members  until  the  reign  of  Queen  Mary, 
and  there  is  only  one  other  determination  respecting  the 
right  of  election. 

The  select  body,||  who  had  been  defeated  in  their  attempt  to    Select 

bodv 

obtain  an  exclusive  right  in  1660,  repeated  it  in  the  reign  of 
James  II.,  by  obtaining  from  that  king  a  charter,  giving  the 
right  to  the  mayor,  capital  burgesses,  and  assistants. 

•  8  Journ.  76,  115.  f  8  Journ.  177.  X  8  Journ.  203. 

i  8  Journ.  97.  ||  8  Journ,  336. 
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ChTiee  II.  But  i^hat  charter  was  repeatedly  objected  to  by  the 
inhabitantSy  and  the  right  of  election  was  contested  in 
the  first  year  of  the  reign  of  Queen  Anne  ;  on  which  occa- 
sion it  was  most  extraordinarily  stated,  that  St.  Ives  was 
both  a  borough  and  corporation  by  prescription : — the  former 
improbable — the  latter  without  doubt  untrue. 
Burgesses.  The  question  was,  whether  the  right  was  in  the  burgesses 
Inhabitants  or  inhabitants  at  large,  or  the  capital  burgesses. 

The  petitioner  insisting  on  the  former,   and   the   sitting 
member  on  the  latter. 
Usage.        Some  unsatisfactory  parol  evidence  of  a  recent  usage  was 
adduced;  and  two  returns  in  the  13th,  and  one  of  the  16th  of 
Charles  II.  by  the  mayor  and  burgesses ;  stating  that  they 
had  unanimously  elected  the  members. 
Sitting        It  was  contended  for  the  sitting  member,  that  the  term 
"  burgesses,"  could  only  be  construed  to  mean  the  "  freemen 
of  the  corporation."      And    that  those  who  voted  for  the 
petitioner  were  only  "  inhabitants."      They  produced  many 
returns  in  the  reigns  of  Elizabeth,  James  I.,  and  Charles  I. 
Some   by  the  warden  and  burgesses,  and  others  by  the  port- 
reeve and  burgesses  ;  and  signed  only  by  a  few  persons,  who 
were  proved  to  be  capital  burgesses.  The  charter  of  James  II. 
was  also  given  in  evidence, 
inhabitanta     The   Committee   resolved,    that   the    right    was    in    the 
"  inhabitants ;"  to  which  it  was  proposed  to  add  the  qualifi- 
cation of  paying  scot  and  lot ;  but  it  was  rejected  by  the  House. 
It  appears  almost  a  perverse  error  in  the  committee  and 
the  House,  that  when  all  the  charters  speak  of  the  bttrgesses 
as  the  objects  of  their  grnnt,  and  the  parliamentary  writs  as 
well  as  the  statutes  require  the  return  to  be  made  by  the 
burgesses,  that  they  should  declare  the  right  to  be  in  the  "  free- 
men," or  the  "  inhabitants :"  using  those  new  terms  instead 
of  the  ancient  and  appropriate  name  which  the  law  sanc- 
tioned.    However  in  substance  they  are,  as  here  explained, 
the  same.    The  decision  in  1660,  for  the  *^  freemen" — is  by 
that  of  1661,  explained  to  mean  the  *^  inhabitants ;'   and 
justly  so,  because  villainage  having  ceased,  the  more  correct 
description  of  the  burgesses  of  a  borough  is  by  the  term 


ST.  IVES.  1749 

"inhabitants;"  and  if  the  House  had  been  contented  to  add  ch«rie«  ii. 
to  that  description,  which,  for  the  reasons  we  have  given 
before,  is  too  general,  the  further  qualification  of  paying  scot 
and  lot — the  decision  would  have  been  in  complete  accord- 
ance with  the  common  law,  and  would  have  been  restrained 
to  the  inhabitants  resiant  doing  their  suit  real  at  the  court 
leet. 

M1CH£L. 
As  to  Michel  J  the  question,  who  were  the  burgesses,  was  1660. 
raised  upon  the  point,  whether  the  right  of  election  belonged 
to  the  commonalty  at  large,  or  to  the  24  claiming  by  custom : 
and  they  were  stated  to  consist  of  two  elizorsy  and  22  free- 
men$  chosen  by  the  elizors.  The  committee  determined  that 
the  24  had  the  right.*  Right. 

This  case  is  somewhat  peculiar;  the  right  of  the  24  is 
asserted  upon  "  custoniy'^  which,  for  the  reasons  we  have 
given  before,  could  not  be  applied  to  such  a  claim.  How- 
ever, it  is  obvious  who  the  24  were,  as  they  consisted  of  two 
"  elizors,"  who  were  two  persons  nominated  at  the  court  leet  EHzore. 
to  elect  the  jury — a  name  and  a  course  of  proceeding  usual 
in  Cornwall.  The  24  together  formed  a  grand  jury,  who, 
it  is  stated,  were  selected  from  the  freemen. 

The  history  of  this  borough  may  be  concisely  stated.  It 
is  not  mentioned  in  Domesday ;  nor  is  there  any  reason  for 
assuming  that  it  was  a  borough  by  prescription. 

It  has  no  corporation.  It  did  not  return  members  until 
the  reign  of  Edward  VI.  The  presiding  officer  in  the 
borough  is  the  portreeve :  and  the  steward  of  the  court  leet 
is  mentioned  in  the  Journals. 

In  the  16th  of  Charles  I.  a  question  arose,  whether  the 
burgesses  had  the  right  of  election,  or  all  the  inhabitants. 

But  the  point  does  not   appear  to  have  been  expressly 
determined,  because  the  sitting  membei's,  who  were  confirmed 
in  their  seats,  had  not  only  the  majority  of  the  24,  but  it  is 
added,  that  all  the  inhabitants  also  condescended  to  their  inhabitants 
election. 

•  8  Journ.  92. 
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It  is,  however,  clear,  that  the  24  persons  who  in   1660 
1640.     are  called  the  **  freemen/'  were  in  1640  called  the  "  burgh- 
ers;''  either  of  which  names  it  is  absurd  to  suppose  could 
be  confined  to  them  alone,  but  there  must  have  been  other 
freemen  and  burgesses. 
1689.         In  the  first  year  of  William  and  Mary,  the  right  was  deter- 
mined to  be  in  the  lords  of  the  borough,  who  were  liable  to 
be  chosen  portreeves,  and  in  the  householders ;  which  latter 
part  of  the  determination  was  in  accordance  with  the  ancient 
law,  and  was  no  doubt  correct. 
The  lords.     That    the   lords   could  have  any   distinct   right,    is  too 
absurd  to  be  supported  for  a  moment.     If  they  were  inha- 
bitant householders,  they  of  course  would  have  a  right  with 
the  others,  otherwise  they   could  not;  for  one  class  only 
could  be  entitled. 

In  the  course  of  the  inquiiy  in  the  time  of  William  III., 

although  the  resolution  is,  that  the  inhabitant  householders 

had  the  right,  the  evidence  all  tends  to  show,  that  the  per- 

House-    sons  so   described  were    "  househeepers,"  who  necessarily 

keepers.  ■*  / 

must  be  inhabitants,  and  therefore,  although  the  term  is 
general,  **  householders,"  it  must  in  truth  mean  ^'  inhabitant 
1700.  housekeepers."  .Therefore,  about  11  years  afterwards,  it 
Hight.  was  properly  decided,  that  the  right  was  in  the  ^'  inhabitant 
"  householders  p&ying  scot  and  lot."  The  last  qualification 
being  only  added  as  a  necessary  consequence,  under  the  com- 
mon law,  of  the  former.  And  from  the  same  source  the  other 
qualifications  of  being  sworn  and  enrolled  at  the  court  leet 
would  necessarily  ensue. 

COVENTRY. 

1660.  The  election  at  Coventry  was  declared  void  on  account 
of  the  uncertainties  which  arose  from  the  circumstances  of 
many  of  the  voters  being  polled  twice ;  and  many  strangers, 
persons  unknown,  almsmen,  and  those  that  paid  scot  and  lot, 
being  placed  upon  the  poll.*  And,  for  nearly  similar  circum- 
stances, a  like  declaration  was  made  in  the  next  year  as  to 
Hereford.f 

•  8  Journ.  106.  t  8  Journ.  308. 
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ChtrlM  II. 
CAMELFORD. 

Respecting  Camelford,  it  is  stated  in  the  Journal* — and     1®S0. 
is  an  instance  of  the  inaccuracy  with   which  these  terms 
were  often  used — ^that  the  freemen  and  inhabitants  had  the 
right  of  election.  Right. 

We  have  before  shown  that  it  could  not  be  in  two  bodies. 
The  subsequent  facts  of  this  case  prove,  that  the  committee 
determined,  notwithstanding  the  above  statement,  that  the 
right  of  election — or,  in  other  words,  the  right  to  be  bur- 
gesses— ^was  in  the  inhabitants  paying  scot  and  lot.  For  it 
appeared  in  testimony,  that  one  candidate  had  a  greater 
number  of  votes  o{  freemen  than  the  other.  But  for  the 
opponent  it  was  shown,  that  the  voters  for  the  former  can- 
didate did  not  pay  scot  and  lot,  and  therefore  had  no  right 
to  vote.  The  committee  were  of  opinion,  that  the  latter 
had  the  greater  number  of  such  as  paid  scot  and  lot,  after 
deducting  from  the  former  the  votes  of  those  who  did  not 
pay;  and  he  was  accordingly  seated. 

HASLEMERE. 

We  have  already  seen,t  that  the  right  of  election  for  1661. 
Haslemere  was  at  this  time  determined  to  be  in  the  '^  inhabi-  Right. 
tant  householders.":}: 

WAREHAM. 

The  class  of  burgesses  in  Wareham  was  dis6ussed  upon     1661. 
the  question,  whether  the   right  of   election   was    in    the 
"  mayor,  magistrates,  and  freeholders  only,  or  in  them  and 
ail  that  paid  scot  and  lot,^'     It  was  determined  by  the  com-    Right. 
mittee  to  be  in  the  latter,  with  the  magistrates  and  free- 
holder&r§ 

In  1690,  the  right  was  agreed  to  be  in  the  "inhabitants  1690. 
paying  scot  and  lot,  and  the  freeholders." 

In  1747,  it  was  resolved  to  be  only  in  the  mayor  and  1747. 
magistrates,  and  such  of  the  inhabitants  as  paid  scot  and  loty 

•  8  Journ.  110.  J  8  Journ.  254. 

t  See  before,  p.  1388.  $  8  Journ.  271. 
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Charles  II.  ^nd   in   the  freeholders  of  lands  and    tenements  who  had 
Right,     been  bonSi  fide,  to  their  own   use,  in  the  actual  occupa- 
tion, or  in  the  receipt  of  the  rents  and  profits,  for  a  year  next 
before  the  election ;  except  the  same  came  to  them  by  de- 
scent, devise,  marriage,  marriage-settlement,  or  promotion 
to  some  benefice.     A  strange  mixture  of  the  common  law^ 
right  of  election  for  a  borough  with  the  statute  law  relative 
to  the  election  for  counties.     Nevertheless,  the  only  actual 
error  of  this   determination   is,   that  it  omits  the  qualifi- 
Occu-    cation  of  actual  occupancy  as  necessary  for  the  freehold 
owner   of  a    house,  as  observed  before    in   the  reign     of 
Sandwich.  James  I.,  with  respect  to  the  bye-law  of  Sandwich.    The 
effect  of  this  omission  being,  that  non-resident  freeholders, 
Exeter,  as  in  Exeter^  might  be  thought  entitled  to  vote,  which  was 
followed  by  the  ordinary  effects  in  this  borough. 

Wareham  is  a  borough  by  prescription,  being  mentioned 
with  its  bui^esses  in  Domesday;  and  in  the  reign  of  Ed- 
ward I.,  it  had  a  view  of  frankpledge ;  and  has  returned  mem- 
bers from  the  earliest  period. 

POOLE. 

1661.         The  merits  of  an  election  for  the  borough  of  Pooh  were 

also  canvassed  before  a  committee  at  this  period. 
Report.       It  was  reported,  that  the  first  question  was,  whether  the 
out-burgesses  of  the  town  had  voices,  as  well  as  the  in-hur- 
ff esses : — and  the  opinion  of  the  commitee  was,  that  they  had 
equal  voices  with  the  in-burgesses. 

The  report  is  very  short,  mentioning  only  some  of  the  evi- 
dence upon  which  the  decision  was  founded.  Neither  is  it 
Out-bur-  stated  who  the  out-burgesses  were: — whether  they  were 
bui^esses  who  lived  in  the  suburbs  just  without  the  walls — 
whether  they  were  burgesses  who  lived  out  of  the  borough 
for  some  temporary  purpose — or  whether  they  were  entirely 
and  absolutely  non-resident.  If  the  first,  it  is  open  to 
explanation — if  the  second,  it  is  not  unreasonable,  provided 
they  had  still  a  domicile  in  the  borough — if  the  last,  it  is 
unreasonable,  and  illegal. 

It  does  not  appear  that  the  books  were  produced :  they 


gesses. 
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clearly  existed^  as  shown  before,  from  at  least  the  10th  ofcharieaii. 
Elizabeth. 

It  seems  impossible  to  infer  that  the  out-buargesses  alluded 
to,  were  persons  absolutely  non-resident, — because  all  the 
documents  afford  the  strongest  inferences  that  the  burgesses 
should  be  resident  *  The  grant  in  the  reign  of  Richard  I.  1190. 
to  the  burgesses  of  a  right  of  common,  is  very  strong  to 
show  that  they  ought  to  be  so ;  because  such  a  right  could 
not  be  enjoyed  but  by  resident  householders,  as  appurtenant 
to  their  houses. 

The  charter  of  the  1 1th  of  Henry  VI.,  containing  the  license    1432. 
to  fortify,  speaks  of  Melcombe  as  not  a  port  of  inhabitants ;  inhabitants 
and  of  Poole  on  the  contrary,  as  inhabited  by  a  great  mul- 
titude of  people,  and  on  those  premises  the  license  is  granted, 
— ^which  also  raises  an  inference  against  non-resident  bur- 
gesses, who  could  never  have  been  contemplated  by  such  a 
charter,  made  with  the  consent  of  Parliament.     And  another 
charter  also  of  Henry  VI.  is  granted  with  the  like  consent     *^^' 
of  Parliament   to   the  burgesses  and  inhabitantsi\ — which 
seems  equally  strong  against  the  non-residents,  whatever 
hypercritical  inferences  may  be  drawn  from  those  terms. 

The  vice-admiral's  charter  in  the  reign  of  Henry  VIII.  is     ^^7. 
to  the  same  effect,  j:    And  the  recitals  and  provisions  of  the 
charter  of  Elizabeth,  some  of  the  clauses  of  which  are  solely 
for  the  benefit  of  the  inhabitants^  seem  considerably  to  sup- 
port the  same  conclusion.^ 

Either  therefore,  this  determination  must  be  capable  of    ^^^- 
some  explanation  from  the  evidence  given  before  the  com- 
mittee, or  from  the  borough  books  : — or  it  is  contrary  to  the 
charters  and  records,  to  reason,  and  to  the  general  law. 

The  return  on  the  above  occasion  was  made  by  the  mayor  Returns. 
aldermen,   and  burgesses,   inhabitants.      And   in   that,  and 
another  of    the   same  date,    the  term    '^  commonalty''    is 
omitted. 

It  appears  from  the  records  of  the  town,  that  the  corpora-     i66i. 

*  See  before,  p..  367. 

t  And  see  before,  pp.  657,  854,  1125, 1239.  1242,  &  1246. 

X  See  before,  p.  1125.  $  See  before,  p.  1239. 
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Charles  ii.  i[q^^  about  this  period,  began  to  exclude  the  inhabitants  from 
their  rights,  the  erasures  indicative  of  which  disposition 
have  been  already  given.  It  will  not  be  forgotten,  that  it 
was  nearly  at  the  same  date  that  a  similar  usurpation  and 
exclusion  by  the  corporators  commenced  in  the  borough  of 
West  Looe. 

DOWNTON. 

1661.         The  question  as  to  Doumton  was — ^whether  the  out-livers 

having  freeholds,  but  no  houses  within  the  borough,  had 

voices,  or,  in  other  words,  were  the  burgesses.*    The  com- 

I         mittee  decided  in  the  affirmative.     But  some  members   in 

'  the  House  insisting  that  divers  inconsiderable  freeholders 

■ 

were  fraudulently  created,  whereby  a  majority  had  been  ob- 
tained— the  House  divided  upon  the  question,  whether  they 
should  agree  with  the  committee ;  and  it  passed  in  the  nega- 
tive. Which  appears  to  have  been  a  well-founded  decision, 
not  only  on  the  constitutional  ground  suggested,  of  a  con- 
trary decision  tending  to  encourage  the  splitting  of  free- 
holds :  but  also  on  the  grotmd  before  explained  with  respect 
to  Sandwich  and  Wareham,  and  alluded  to  on  this  occasion  ; 
that  if  the  mere  freehold  gave  the  right,  there  might  be  no 
house  upon  it,  and  consequently  no  householder  who  could 
be  the  burgess. 

WINDSOR. 

1661.  As  to  Windsor,  we  have  before  shownf  that  the  right  was 
determined  at  this  time  to  be  in  the  freemen  paying  scot  and 
lot ;  though  at  a  subsequent  period  it  was  decided  to  be 
in  the  inhabitants  paying  scot  and  lot. 

PRESTON. 

1661.         In  Preston  the  question  arose^  whether  the  mayor  and  24 
burgesses  only  had  voices,  or  the  inhabitants  at  large.     The 
Right,    committee  decided,  that  ''  all  the  inhabitants  had  voices,'' 
and  the  House  confirmed  the  decision,  j: 

*  8  Jouro.  388.  f  8  Jouin.  p.  292,  see  before. 

X  8  Journ.  p.  'SHQ. 


PRESTON.  1765 

This  decision  differs  slightly  from  others  in  using  the  term  Oi^>»  ^^- 
"all/*  from  which   the  absurd   inference   was    afterwards 
drawn,  that  every  inhabitant  had  the  right  without  any  other  inhabitants 
qualification:  this  being  the  only  borough  in  England  in 
which  such  a  right  prevailed. 

We  have  before  shown  how  inconsistent  this  is  with  the 
general  law;*  and  it  is  peculiarly  inapplicable  to  Preston, 
which  is  a  borough  by  prescription,  and  the  charter  was 
before  time  of  memory  granted  to  the  btargeaiesy  and  con- 
firmed to  them  in  the  reign  of  King  John  and  succeeding 
kings. 

The  burgesses  also  returned  members  to  Parliament  from 
the  earliest  time ;  and  had  a  charter  of  incorporation  in  the 
reign  of  Queen  Elizabeth.f 

Gruilds  are  held  every  20  years,  for  the  admission  and     1690. 
regulation  of  freedoms ;   and  in  t^e  intervals  burgesses  are    Guilds. 
admitted  by  copy  of  court  rolls. 

The  merits  of  the  election  being  heard  at  the  bar  of  the 
House,  the  candidate  who  had  been  returned  by  a  majority  of 
the  corporaticn  was  defeated.  Uon. ' 

In  1768,  the  election  for  Preston  was  before  a  committee,     1768. 
and  the  counsel  for  the  sitting  members  insisted,  that  in  the 
determination  of  1661,  the  words;]:  ^'  all  the   inhabitants," 
meant  such  '^  in-burgesses  of  the  last  guild,  or  those  admitted 
since  by  copy  of  court-roll,  as  were  inhabitants  of  the  place."  inhaintants 

But  the  committee  would  not  permit  them  to  give  evidence 
for  that  purpose,  and  the  petitioner  was  seated,  upon  proof  of 
his  having  the  majority  of  the''  inhabitants  at  large.^* 

The  same  point  was  again  raised  in  1781,  and  the  com-    1781. 
mittee  then  allowed  the  petitioners  to  go  into  evidence  to 
restrain  the  right  to  the  ''  in-burgesses  then  resident."  § 

The  proof  consisted  of  returns  to  Parliament,  entries  in 
the  borough  books  and  papers,  and  the  charters  of  the  bo- 
rough, together  with  the  testimony  of  some  old  persons, 
natives  of  the  place. 

The  sitting  member  also  offered  some  evidence  from  the 

*  See  beforei  p.  356.  t  Sec  before,  p.  389.  n 

X  32  Joum.  27, 79.  f  3  Luders,  225. 
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chariea  II.  corporation  books,   in  contradiction  to  that  of  the   other 
side. 

Right.        The  committee  decided  that  the  words  "  all   the  inha- 
bitants" did  '*  not "  mean  the  in-burgesses  inhabitants  only. 
The  committee  expressed  their  opinion  that  the  right  of 

1661.  election  in  1661  was  too  indefinite ;  and  resolved,  that  ''  the 
"  chairman  should  be  directed  to  ask  for  leave  to  bring  in  a  ^ 
'^  bill  to  ascertain  the  description  of  inhaintants  who  should 
"  for  the  future  have  voices  in  the  election  ;  humbly  recom- 
'^  mending  to  the  House  that  the  right  should  be  confined  to 
**  all  burgesses  resident,  and  to  all  other  inhabitant  house- 
"  holders  paying  scot  and  lot.*^ 

The  report  was  ordered  to  be  taken  into  consideration  at  a 
future  day.  The  minutes  of  the  proceedings  of  the  com- 
mittee, and  of  the  evidence,  were  directed  to  be  produced 
before  the  House,  which  [was  done  accordingly ;  but  on  the 
day  appointed  for  the  consideration,  it  was  put  off  for  three 
months,  and  no  other  step  was  afterwards  taken  to  resume 
the  subject. 

The  learned  reporter  of  the  Preston  case  states,*  that  the 
in-burgesses  inhabitant,  were  apprehensive  of  something 
injurious  to  their  claim  if  the  matter  were  further  considered  ; 
and  previous  to  the  day  appointed  for  its  consideration,  they 
distributed  a  printed  case,  in  which  the  merits  of  their  claim 
were  stated  in  objection  to  the  bill  proposed.  The  reporter 
adds,  *'  perhaps  this  case,  and  the  opposition. of  the  parties, 
may  have  occasioned  the  order  which  afterwards  passed, 
and  the  subsequent  neglect  of  their  resolution." 

1785.  The  same  point  was  attempted  again  in  1785,  when  it  was 
contended  that  the  right  under  consideration,  and  established 
in  1661,  was  the  right  of  the  in-burgesses,  inhabitants  at 
large ;  and  that  all  the  municipal  elections  before  that  period 
were  by  the  "  in-burgesses,  inhabitants." 

They  pointed  out  the  absurd  result  from  the  general  con- 
struction put  upon  the  determination  of  1661,  that  it  would 
let  in  every  man  who  slept  a  night  in  the  town;  and  even  a 
whole  regiment  of  soldiers  marching  through  it.     The  Poole 

•  Ludcn*.  228. 
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case  and   many  others  were  also   cited ;   and   they  stated  chariw  ii. 
the  right  for  which  they  insisted,  to  be  in  the  ^Hn-burgesses 
"  inhabitants  admitted  at  the  last  guild,  or  those  by  copy  of 
'^  court-roll,  admitted  since  the  last  guild." 
The  counsel  for  the  sittinc^  member  objected  to  the  ad-    Sitting 

,  member* 

missibility  of  the  evidence  which  was  attempted  to  be 
adduced ;  and  cited  many  cases  in  answer  to  those  quoted  on 
the  other  side. 

The  committee  negatived  the  admissibility  of  the  evidence, 
and  the  sitting  members  were  confirmed  in  their  seats. 

Thus,  contrary  to  the  reasonable  and  judicious  resolution 
of  the  committee  in  1781,  the  indefinite  and  unconstitutional 
right  of  ALL  the  inhabitants  seems  to  have  prevailed,  chiefly 
owing  to  a  jealousy  of  the  corporate  burgesses  of  having 
their  rights  discussed;  which  in  all  probability  would  have 
led  to  the  establishment  of  the  exclusive  right  of  the  inha- 
bitant householdersy  by  which  means  the  non-resident  corpo- 
rate burgesses,  as  well  also  as  the  mere  temporary  inhabitants 
and  lodgers,  &c.  would  have  been  excluded. 

It  should  also  be  observed,  that  the  guild  which  was  Guild. 
held  once  in  20  years,  was  only  a  customary  mode  of  over- 
looking and  correcting  the  proceedings  of  the  annual  courts. 
And  that  the  court  roll  upon  which  the  burgesses  were 
to  be  annually  entered,  was  in  point  of  fact,  the  roll  of  the 
resiants  at  the  court  leet,  for  it  could  not  legally  be  any 
other. 

ST.  ALBAN'S. 

The  general  history  of  St.  Alban^s  we  have  before  given.*  leei. 
It  is  only  necessary  to  remark  here,  that  at  this  time  a 
question  arose  whether  the  almsmen  had  voices,  and  strange  Almsmen. 
to  say,  notwithstanding  there  is  scarcely  any  determination 
of  the  right  of  election,  which  does  not  exclude  the  alms- 
men ;  and  it  is  so  clear  by  the  general  principles  of  the 
law,  that  we  have  always  omitted  that  part  of  the  deter-  \ 

mination  as  unnecessary,  yet  the  committee  in  this  case  de- 
cided they  had  a  right  to  vote.f 

*  See  before,  p.  186.  et  seq.  t  8  Journ.  350. 


\ 


1768  ST.  ALBAN'S. 

OhariCT  ii.  j^  jg  ^^^^  ^^  evidence  is  reported  upon  which  this  deter- 
mination proceeded  ;  which  might  perhaps  be  accounted 
for  by  some  peculiarity  in  the  nature  of  the  alms. 

Without  some  such  explanation,  there  is  no  doubt  it 
is  a  determination  at  variance  with  the  general  law  and 
practice. 

CLITHEROE. 

We  have  before  stated  with  respect  to  Clitheroey*  that  the 
Right,    right  was  decided  "  to  be  in  such  freeholders  only  as  had 
estates  for  life." 

SUDBURY. 
As  to  Sudbury y  the  general  history  of  which  we  have  also 
previously  investigated,f  upon  the  question  arising  whether 
the  mayor^  six  aldermen,  and  24  chief  burgesses  only,  had 
the  right  of  election,  or  the  common  burgesses  at  large ; 
R»gh*'  the  committee  determined  in  favour  of  the  former — and 
the  House  confirmed  that  determination. 

LUDLOW. 

LucUaw,  the  bitrgages  of  which,  and  their  connexion  with 
the  liberty  of  the  town,  as  well  as  its  charters  of  incorpora- 
tion in  the  reigns  of  Edward  IV.  and  Queen  Mary,  have 
^^^'    been  mentioned,^:  obtained,  in  1661,  a  better  fate  than  Sud- 
bury.§ 

The  question  arose,  whether  the  right  was  in  the  select 
number  of  12  aldermen,  and  25  others  of  the  common 
council,  or  in  them  and  all  the  common  burgesses  resiant 
in  the  town; — and  the  committee  were  of  opinion,  that 
Right,  ^y  |.j^  common  burgesses  resiant  had  a  right  of  election 
with  the  12  and  five  and  twenty;  to  which  the  House 
agreed. 

This,  in  effect,  is  a  decision  founded  upon  the  common 
law ;  for  a  resiant  who  belonged  to  the  borough  must  be  an 
inhabitant  householder,  and  as  such  be  suborn  and  enrolled  at 

•  See  before,  p.  1366 ;  8  Journ.  357.  t  See  before,  p.  527. 

t  See  before,  p.  1373 ;  8  Journ.  360.  §  See  before,  pp.  968, 1181. 
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the  court  leet,  and  would  pay  scot  and  lot ;  and  being  such^  CbMiwii. 
an  inJusLbitant  of  the  borough,  would  be  a  burgess  J*  166'- 

From  a  document  preserved  in  the  Harleian  Manuscripts,* 
there  appears  to  have  been,  before  this  period,  some  dis- 
tinctiim  between  the  burgesses  and  freemen.  However,  none 
such  could  have  existed,  excepting  to  the  extent  before 
shown;  and  therefore  the  committee,  in  1661,  properly  con- 
fined the  right  to  the  single  class  of  the  "  burgesses  resiant/'  Burj^esBes 
particularly  as  it  is  stated  in  the  same  document  that  there 
had  been  an  attempt  to  introduce  foreigners  as  well  as 
resiants. 

It  is  also  stated  in  the  same  paper,  that  the  'M2  aldermen 
and  26  conmion  councilmen  began  in  the  time  of  James  I." 
in  this  place,  as  well  as  in  divers  other  towns,  to  reduce  the 
election  to  themselves  ;  which  seems  to  have  been  the  usur- 
pation abolished  by  the  decision  in  1661, 

The  reader  will  no  doubt  recollect  the  numerous  places 
we  have  before  shown  in  the  reign  of  James  I.,  in  which  the 
light  was  reduced,  as  stated  in  this  document,  to  the  select 
body. 

In  the  same  paper,  mention  is  also  made   of  some  of     i^^* 
the  burgesses  not  having  complied  with  the  law,  in  taking 
the  oaths  of  fidelity;   and  also,   that  some   burgesses  had    Oaths, 
been  nyade  by  a  charter  of  James  II.,  whose  right  was 
denied ;  because  it  had  been  resolved  by  the  Parliament,  that 
that  charter  was  void  and  illegal.     Some  of  the  burgesses 
were  said  to  have  been  "  made  "  after  the  teste  of  the  writ, 
and  it  was  answered,  that  they  were  entitled  by  birth  or  mar-    Birth. 
riage  to  demand  their  freedom,  upon  paying  a  small  fine.    It  Marriage, 
was  urged,  that  such  persons  had  been  kept  from  their  right 
by  the  new  charter  of  James  IL,  and  as  soon  as  the  old 
corporation  was  restored,  they  demanded  their  rights,  and 
^ere  admitted  before  the  writ  came  to  the  bailiffs. 

It  will  be  also  desirable  to  add  an  extract  from  the 
booksf  of  the  borough  of  Ludlow,  relative  to  the  election  of 
a  burgess,  immediately  after  the  Restoration. 

*  Harl.  MSB.,  6806.  f  Book,  1648—1680,  ii  179. 
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chari^.  u  At  the  New  House,  the  7th  of  September,  1660. 

^^^'  "  Touching  the  election  of  burgesses. 

**  Forasmuch  as  it  plainly  appeareth  to  the  12  and   25 
common  council  of  this  town,  that  there  are  many  able  per- 
sons called  ^^chencers"^  within  this  toyfUffit  to  take  the 
place  of  burgesses  within  the  same,  and  as   occasion  shall 
happen  Jit  likewise  to  be  called  into  the  number  of  the  25  coun- 
cillors of  the  town,  to  bear  office  according  to  the  custom  of 
the  same  town  and  good  government  thereof: — it  is  therefore 
thought  fit  and  so  ordered,  that  the  bailiffs  of  this  town  shall 
yearly  as  occasion  shall  happen,  and  as  they  in  their  discre- 
tion shall  think  fit,  impose  upon  every  chencer  within  this 
town,  fitf  to  be  made  a  burgess,  I2d.  yearly  for  him  to  pay 
for  a  chence  rent,  and  so  yearly  to  double  the  same  rent  until 
such  person  shall  procure  himself  to  be  elected  and  sworn 
a  burgess  of  the  town,  paying  the  accustomed  fee  for  the 
same. 

This  order  is  in  effect  the  same  as  those  we  have  before 
seen  in  the  Cinque  Ports,  and  in  Yarmouth;]:  and  other 
places,  and  compels  those  who  are  fit  to  be  burgesses  to  be 
sworn,  which  could  only  be  legal  under  the  compulsory 
powers  of  the  court  leet.  And  this  is  to  be  done  yearly,  as 
the  court  leet  and  view  of  frankpledge  were  held. 

In  pursuance  of  the  determination  thus  made  in  1661,  the 
returns  in  the  31st  of  Charles  II.  were  made  by  the  bailiff 
and  burgesses,  with  the  comprehensive  additional  term  of 
"  commonalty." 

BEWDLEY. 

As  to  Bewdley,%  the  charter  of  the  third  of  James  I.  was 
cited  and  considered,  and  it  was  determined  that  the  new 
Right,    burgesses  only,  appointed  by  it  had  the  right,  exclusive  of 
the  old  burgesses  and  all  others. 

*  Chencen  were  those  who  paid  the  chence,  or  certain  lets,  for  the  right  of  hold- 
ing the  court  leet.  And  in  the  minister's  accounts  of  the  county  of  Glamorgan,  1 
£dw.  VI.,  the  woitl  ehenee  is  stated  to  be  a  penny  rent,  payable  by  every  tenant 
inhabiting  or  dwelling  within  the  manor  or  court  leet 

t  See  before,  p.  198.  et  seq.—Yarmouth  Leet  rolls. 

X  See  before,  p.  1510 .  $  See  before,  p.  1579. 
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The  direct  opposition  of  this  determination  to  the  decision  Chario  ii. 
of  the  celebrated  committee  in  the  time  of  James  I.,  in  the 
Chippenham  case,  has  been  already  noted. 

HAVERFORDWEST. 

For  Haverfordwest  it  was  determined,  that  "  the  burgesses    '^"8*^'- 
and  the  inhabitants  who  paid  scot  and  lot  had  voices  in  the 
election.* 

This  determination  is  accurate  in  substance,  but  inaccu- 
rate and  unintelligible  in  form. 

It  purports  by  its  literal  meaning,  that  there  were  three 
classes  of  persons  entitled  to  vote,  which  for  the  reasons 
given  before,  could  not  be  the  case ;  nor  is  the  distinction 
with  reference  to  the  right  of  voting  between  either  of  them 
easily  to  be  seen.  For  the  burgesses  must  be  inhabitant 
householders;  and  then  they  would  come  within  the  two 
other  descriptions ;  and  would  necessarily  pay  scot  and  lot. 

The  proper  mode  therefore  of  construing  this  decision, 
would  be  to  assume  that  these  three  terms  were  only  diffe- 
rent descriptions  of  the  same  class  of  persons,  viz.  the  inha- 
bitant  householders  paying  scot  and  lot,  who  would  be  the 

burgesses.  Burgesses. 

So  applied,  the  determination  is  intelligible  and  consistent 
with  the  common  law ;  as  well  as  the  decisive  document  we 
have  before  quoted  in  the  reign  of  Richard  III.,f  where  the 
burgesses  are  distinctly  shown  to  be  continually  inhabiting 
and  abiding  within  the  borough. 

It  must  also  be  remembered,  that  such  a  construction 
is  necessary  to  make  the  determination  correspond  with  the 
statute  of  Henry  VIII.,  under  which  Haverfordwest  first    statute 

^^     ,.  Hen.  Vin. 

sent  members  to  rarliament. 

We   have   previously  seen    that   it  had   a  charter  from 
Edward   I.,;]:  and  another,   making   it  a  county  of  itself.  Charters. 
granted  by  Edward  IV.,  and  confirmed  by  Henry  VIII. ; 
and  that  James  I.  gave  it  a  charter  of  incorporation. 

The  right  of  election  for  Haverfordwest,  came  before  a 
committee  in  the  second  of  George  I.,  when  it  was  agreed     1716. 

*  8  Joum.  491.  t  See  before,  p.  1039.  X  See  before,  p.  538. 
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chariw  II.  a  ^q  \yQ  j^  the  freeholders^  burgesses  and  inhabitants,  paying 
Right.    <^  scot  and  lot,  and  not  receiving  alms. 

Why  the  "  freeholders"  should  have  been  added  to  the 
former  decision,  or  why  the  "  inhabitants'^  before  mentioned 
should  have  been  omitted,  it  is  difficult  to  explain:  excepting 
either  by  the  hypothesis,  which  the  endless  variety  of  these 
decisions  would  justly  warrant,  that  the  committees  were 
guided  by  no  fixed  rules : — or  unless  it  is  to  be  attributed 

Agreement  to  this  being  an   agreement  of  the   parties   in  which  their 
private  interests  directed  them : — a  common  incident,  as  we 
have  before  had  frequent  occasion  to  observe. 
Orders.        In  the  course  of  this  inquiry,  several  orders  were  given  in 
evidence,  made  by  the.  mayor,  common  council,  and  other 
1629.     inhabitants,  from  the  fifth  of  Charles  L,  to  the  first   of 
1716.     George  I.  inclusive,  respecting  the  making  of  burgessesy  in 
which  the  title  of  sons  by  birth — husbands  by  marriage — 
and  apprentices  by  service,  are  mentioned,  as  might  be  ex- 
pected, because  by  the  common  law  those  facts  were  proofs 
of  free  condition.    And  it  appeared,  that  these  persons  were 
sberirs  only  to  be  admitted  on  the  election  days  or  at  the  sheriff  *s 
toums,  and  at  no  other  time.    The  latter  period  is  readily 
explained  by  recollecting  that  it   was  a  county  of  itself, 
and  therefore  the  sheriff's  toum  was  the  same  as  the  leet. 
And  in  the  course  of  the  proceedings,  frequent  reference  is 
made  to  the  ** court**  at  which  they  should  take  place. 

Burgesses.  It  is  possible  that  the  distinction  between  the  burgesses, 
and  the  inhabitants,  observable  in  the  determination  and 
agreement,  of  the  right,  may  be  accounted  for  by  the  bur- 
gesses so  admitted,  being  considered  as  a  distinct  class  from 

Inhabitants  the  rest  of  the  inhabitants.  But  it  is  obvious  from  all  the 
documents,  that  this  distinction  was  more  in  name  than  in 
substance,  because  all  the  burgesses  must  be  inhabitants,  as 
shown  by  the  document  in  the  reign  of  Richard  III.,  and 
the  statute  of  Henry  VIII. ;  and  all  the  inhabitants  were 
entitled  and  bound  to  be  burgesses  by  the  law  of  the  toum 
and  the  leet,  at  which  they  would  be  bound  to  attend,  and  be 
sworn  ;  so  that  in  truth  the  only  distinction  between  a  free- 
man's son,   or  free  woman's  husband,  or  apprentice,  and 
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other  inhabitants,  would  be  this, — that  the  former  would  be 
entitled  to  be  sworn  and  admitted  as  burgesses,  the  moment 
they  proved  the  facts  of  their  qualification  ;  whilst  an  inha- 
bitant would  not  be  entitled  to  vote  till  he  had  lived  a  year 
and  a  day  in  the  place.  And  by  this  view  of  these  facts, 
the  whole  may  be  reconciled  and  explained. 

Had  these  intelligible  principles  been  constaiitly  acted 
upon,  no  difficulties  would  have  arisen  upon  this  subject; 
but  the  moment  the  charters*  and  usages  of  corporations 
introduced  the  term  and  practice  of  ''  making^^  burgesses, 
then  the  intricacies  and  usurpations  became  general,  and 
spread  into  all  parts  of  the  kingdom. 

Thus  in  this  particular  place,  many  persons  had  been 
admitted  a  short  time  hefore  the  elecAony  as  it  was  said 
clandestinely  at  unusual  times  and  places ;  one  at  a  public 
house  by  the  mayor,  who  declared  "  he  would  '  make '  as 
''  many  new  l^urgesses  as  would  serve  his  turn.*^.  And  those 
abuses  had^gone  to  such  a  length,  that  the  committee 
resolved,  ''  That  the  proceedings  of  the  mayor  and  common 
'' council  of  this  town,  in  making  burgesses  without  the 
**  consent  of  the  commonalty,  were  illegal,  and  contrary  to 
"  the  rights  of  the  town,  and  that  the  burgesses  so  pretended 

to  be  made,  have  not  thereby  acquired  any  right  of  voting 

at  any  future  election." 


Charles  II. 
1715. 
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PETERBOROUGH. 

As  tp  Peterborough,  the  committee  determined,  and  the 
House  agreed  with  them,  that  ''  all  the  inhabitants  paying 
scot  ar^  lot  haA  voice  in  the  election  ;'*t  that  is,  were  the 
burgesses. 


1667. 
Right. 


*  In  S  Keble,  146,  in  the  case  of  Thomas  and  Sorrell,  it  was  said  that  "  the  king 
cannot  grant  power  to  othera,  to  make  a  denizen  ;  which  is  of  the  same  mischief, 
and  the  power  to  make  free  is  the  same,  though  they  claim  to  be  in  by  the  king.'* — 
See  20  Hen.  Yll.  28;  7  Co.  25,  Calvin's  case.  "  Here  all  is  done  by  making 
free."  As  to  the  usages  introduced  by  these  and  other  illegal  clauses  and  charters, 
it  may  be  observed,  as  is  said  of  void  letters  patent,  in  3  Keblc,  425,  in 
Thomas  v.  Walter,  that  "  they  gave  colour  to  the  great  breach  there  stated,  the 
first  attnnpts  whereof  were  modest,  but  one  absurdity  admitted,  a  hundred  will 
follow."    Vide  Keble,  MS. 

t  9  Journ.  17. 
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chMtef  u.  Thjg  detennination  is  as  general  as  that  of  Preston, — 
though  it  will  be  seen  that  it  was  followed  by  different 
results. 

Peterborough  has  been  mentioned  as  a  "  burgh "  in 
Domesday.*  It  did  not,  however,  return  members  to  Parlia- 

1547.  ment  till  the  first  year  of  Edward  VI.,  just  before  which  it 
had  been  made  a  city  by  Henry  VIII., — ^and  no  other  char- 
ters or  documents  appear  respecting  it ;  nor  is  there  any  cor- 
poration ;  but  the  steward  is  the  returning  officer. 

1701.  In  the  last  year  of  William  III.,  its  election  came  before  a 

committee,  when  the  right  was  agreed  to  be  ^'  in  the  inka- 

Righu    bitants  paying  scot  and  lot,"  as  in  the  decision  of  1667. 

1728.  In  the  second  of  Greorge  II.,  the  right  was  determined 
to  be  *^  in  the  inhabitants  within  the  precincts  of  the  minster 
there,  being  householders  not  receiving  alms,t  and  in  other 
the  inhabitants  within  the  city,  paying  scot  and  Zo^":|: 

This  is  a  singular  decision,  regulating  the  right  of  voting 
for  a  borough,  by  the  limits  of  an  ecclesiastical  establish- 
ment. 

It  properly  requires  that  the  voters  as  burgesses  should 
be  householders.  The  accurate  description  of  a  burgess  as 
argued  in  the  Peterborough  case,  in  3rd  Douglas.  But  the 
decision  goes  on  to  add,  that  the  right  is  also  in  "  other  the 
inhabitants  paying  scot  and  lot;"  which  can  only  be  attri- 
buted to  a  mistaken  conception  of  the  meaning  of  those 
terms, — ^because  there  could  be  no  other  inhabitants  who 
paid  scot  and  lot,  but  householders.  A  person  indeed  might 
pay  scot — in  the  public  charges  for  land  only,  but  he  could 
not  perform  lot — merely  for  land  ;  because,  personal  resi- 
dence was  necessary  for  that  purpose,  and  then  he  must 
be  a  householder;  for  the  law  took  no  notice  of  inmates, 
except^or  the  purpose  of  making  the  householder  respon- 
sible for  them.  And  if  he  was  a  householder,  he  must  be 
an  inhabitant,  and  also  pay  scot  and  lot,  and  thus  the  whole 
would  be  reconciled  with  the  case  of  Haverfordwest. 

•  See  before,  p.  219.  t  9Journ.  21,  162. 

t  3  Doug.  63. 
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Charles  II. 
BRIDGWATER. 

In  the*  case  of  Bridgewater,  we  have  another  instance  of  ^^^] 
a  decision  made  at  this  time  in  favour  of  the  select  body 
being  the  burgesses* — but  which  was  subsequently  an-  1669. 
nulled,  by  later  decisions  giving  the  right,  with  some  addi- 
tional explanations,  to  the  **  inhabitants  paying  scot  and  lot." 
The  report  of  the  committee  in  this  instance,  gave  the 
right  to  ''the  majority  of  the  corporation,  consisting  of  a 
"  mayor^  aldermen,  and  24  capital  burgesses." 

Bridgwater  is  not  mentioned  as  a  borough  in  Domesday  ; 
nor  does  there  appear  any  grant  to  it  before  the  time  of  legal 
memory,  although  there  is  one,  in  the  time  of  King  John, — 
and  also  one  of  incorporation  in  the  reign  of  Edward  IV., — 
and  another  for  the  same  purpose  in  the  reign  of  Queen 
Mary,+ 

It  returned  members  to  Parliament  from  the  earliest  period, 
and  they  were  elected  by  the  burgesses,  and  once  by  deputa- 
tion in  the  county  court.  J 

In  the  fourth  year  of  William  and  Mary,  the  right  of  election     1(522. 
was  agreed  to  be  "  in  the  inhabitants  paying  scot  and  lot."       A^i^ed. 
In  the  ninth  of  George  III.,  upwards  of  70  years  after-    i769. 
wards,  the  right  of  election  for  Bridgwater  was  considered 
by  the  House,  and  it  was  resolved,  ^'  that  the  inhabitants    Right. 
paying  scot  and  lot  had  a  right  to  vote"§ — and  a  motion 
that  *'  the  mayor,  and  aldermen,  and  capital  burgesses,  not 
'^  being  inhabitanis  paying  scot  and  lot,  had  a  right  to  vote," 
passed  in  the  negative. 

In  five  days  afterwards  it  was  decided — "  that  the  inha-    Right. 
"  bitants  of  the  eastern  and  western  division  of  the  parish  of 
"  Bridgwater,  had  no  right  to  vote — but  that  it  was  in  the 
•^'inhabitants  of  that  division  of  the  parish  which  is  com- 
"  monly  called  the  borough,  paying  scot  and  lot."|| 

This  closes  the  municipal  and  parliamentary  history   of 
the  borough  of  Bridgwater,  in  which,  in  substance,  the  com- 

*  9  Jouro.  118.  t  See  before,  pp.  411,  999  1181. 

t  All  records  of  the  borough  are  wanting  until  the  year  1706. 
]  32  Journ.  301.  ||  32  Journ.  314. 
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chariee  II.  j^q^  [q^  right — which  equally  applies  to  both — has  been 
proved  to  exist,  viz.,  that  the  inhabitants  paying  scot  and  lot, 
and  which  in  truth  means  the  householders^  have  been  the 
burgesses. 

EAST  GRINSTEAD. 

1679.  The  question  as  to  the  borough  of  JSast  Grinstead  was, 
whether  the  inhabitants  at  large  or  the  burgage  holders  alone 
had  the  right  of  election,  as  the  burgesses.* 

Inhabitants  The  inhabitants,  who  were  the  petitioners,  in  order  to 
show  that  East  Grinstead  was  a  borough  by  prescription, 
and  that  all  the  inhabitants  had  a  right  to  vote,  produced  a 
return  in  the  first  year  of  Queen  Mary  by  "  the  bailiffs,  bur- 
^'  gesses,  and  all  others  the  inhabitants,  of  their  common 
''  assent."  Also  one  of  the  30th  of  Elizabeth,  and  another 
of  the  21st  of  James  I,,  by  "the  bailiff,  burgesses,  and 
"inhabitants,  of  their  common  assent  jointly  together;"  and 
one  of  Charles  I.,  "  by  the  bailiff  and  commonalty,  in  the 
name  of  themselves  and  the  rest  of  the  burgesses  and  com- 
mons of  the  commonalty ;"  and  they  had  other  records  to  the 
same  effect. 

Besides  these,  they  gave  parol  evidence  of  the  inhabitants 
having  voted,  as  well  as  the  burgage  holders,  from  the 
18th  of  James  I.  till  the  restoration  of  Charles  II.  They 
offered  also  other  evidence,  but  the  counsel  on  all  sides 
agreed,  that  '^  the  inhabitants  at  large  had  the  right  to  elect,'' 

Resoiu-  And  the  committee  resolved,  "  that  it  was  a  borough  by  pre- 
"  scription,  and  that  the  inhabitants  as  well  as  the  burgage 
"  holders  had  a  right  to  vote."  And  the  House  agreed  with 
those  resolutions. 

Whether  Grinstead  was,  in  point  of  fact,  a  borough  by 
prescription  does  not  distinctly  appear ;  for  it  is  not  men- 
tioned as  a  borough  in  Domesday :  nor  are  there  any  re- 
cords to  show  its  existence  as  a  borough  before  the  time 
of  legal  memory.  It  is  true  that  it  returned  members  as 
early  as  the  beginning  of  the  reign  of  Edward  II.  And  it 
is  not  a  subject  of  surprise  that   the  parties  on  all  hands 

•  9  Journ.  587. 


EAST  GRINSTEAD.  1767 

agreed  in  the  inquiry  in  1679,  that  the  inhabitants  at  large  Chaari«  ii. 
liad  a  right  to  elect:  for  in  the  16th  of  Charles  L  the  same     1640. 
question  between  the  exclusive  right  of  the  free  burgage 
holders  and  the  inhabitants,  was  before  a  committee,  and         . 
evidence  was  given  of  the  abuse  so  conunon  of  the  right  of 
burgage  holders  of  multiplying  votes,  and  the   committee 
decided  that  **  the  right  of  election  was  original ;"  no  doubt 
meaning,  as  in  the  Cirencester  case,  in  Glanville,  the  common        i 
law  right  of  the  inhabitant  householders  paying  scot  and 
lot;  and  they  seated  the  candidate  who  was  elected  by  the 
inhabitants. 

It  would  therefore  seem  impossible  that  this  right,  so 
reasonable — founded  on  the  common  law — ^and  sanctioned  by 
a  former  decision,  could  ever  be  afterwards  defeated. 

Nevertheless,  it  will  be  seen  that,  although  a  subsequent 
committee  confirmed  the  right  of  the  inhabitants,  the  House 
took  upon  themselves  to  differ  from  that  decision,  and  at  a 
subsequent  period  the  exclusive  right  of  the  burgage  holders 
was  established. 

These  proceedings  are  so  extraordinary,  and  throw  such 
light  upon  the  usurpation  of  the  burgage  tenure  right  of 
election^  that  we  shall  postpone  the  consideration  of  them 
till  they  occur  in  their  chronological  order. 

ALDBOROUGH. 

With  respect  to  Aldborough,  in  Yorkshire,  the  committee     1679. 
decided,  **  that  all  the  inhabitants  paying  scot  and  lot  had    Rig^^- 
"  only  the  right  of  election;  to  which  the  House  assented."* 
They  must  therefore  be  considered  as  the  burgesses :  particu- 
larly as  this  decision  was  confirmed  in  1690,  with  an  express     1G90. 
negeUive  of  the  right  of  the  select  number  of  burgesses  hold- 
ing by  burgage  tenure. 

Aldborough  is  not  mentioned  in  Domesday,  nor  are  there 
any  documents  to  show  that  it  was  a  borough  by  prescription. 

It  did  not  return  members  till  the  30th  of  Elizabeth.  1588. 

A  peculiarity  with  respect  to  this  place  is,  that  as  early  as 
1676,  the  term  "  burghers''  was  applied  to  those  who  exercised     1676. 

*  9  Journ.  622. 


1768  ALDBOROUGH. 

Charles  II.  ii^Q  privileges  of  the  place.  And  returns  in  the  reigns  of 
James  I.  and  Charles  I.  are  stated  to  be  made  by  "  the  bur- 
gesses and  borough  men."  The  latter  a  term  not  met  with  in 
any  other  place.  The  burgesses  were  also  called  "  borotigh 
holders,"  all  of  which  would  be  consistent  with  the  burgesses 
being,  according  to  the  common  law,  the  inhabitant  house- 
holders paying  scot  and  lot. 

MONMOUTH. 

1684.  With  respect  to  the  right  of  election  for  Monmouth,  a 
question  arose,*  whether  it  was  confined  solely  to  the  bur- 
gesses inhabitants  of  Monmouth,  or  whether  the  burgesses 
inhabitants  of  the  contributory  boroughs  of  Newport  and 
Usk  had  also  the  right  with  them.  The  first  position  was 
negatived,  and  the  latter  affirmed,  both  by  the  committee 
and  the  House. 

AGMONDESHAM— MARLOW. 

1680.         Thg  right  in  Agmondesham  and  Marlow  was  determined 
1687.     i^Q  ]yQ  in  |.jjg  inhabitants  only  who  paid  scot  and  lot.f 
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NEWARK- 

In  the  progress  through  the  Journals,  the  resolution  with 
respect  to  Newark  has  been  purposely  omitted,  in  order  that 
there  might  be  an  opportunity  of  introducing  together,  not 
only  the  facts  which  are  to  be  found  with  respect  to  the 
right  of  election,  but  also  the  important  question  of  its  being 
entitled  to  return  members  to  Parliament,  under  the  charters 
granted  to  it  by  Charles  II. 

The  history  connected  with  the  former  question  may  be 
shortly  stated. 

Newark  is  not  mentioned  as  a  borough  in  Domesday, 
though  it  has  been  seen  before  that  some  burgesses  in  it  are 
specified  in  the  entry  of  Nottinghamshire.ij:  No  other  docu- 
ments exist  showing  it  to  be  a  borough  by  prescription ;  nor 
does  it  appear  to  be  treated  as  a  borough  till  this  reign,  when 
a  charter  was  granted  to  it. 
1699.        In  1699,  the  committee  determined  the  right  of  election  to 

*  9  Journ.  663.  t  9  Journ.  677.  t  See  before,  p.  266. 
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be  in  all  the  inhabitants  who  pay,  or  ought  to  pay  scot  and  chariw  ii. 
lot  ;*  to  which  the  House  added,  before  ^'  the  inhabitants/'    Right, 
the  "  mayor  and  aldermen." 

In  1791,  complicated    statements  of  right  having  been      1791. 
delivered  by  each  of  the  parties,  the  committee  simply  deter-    Right.. 
mined  it  to  be  ''  in  the  mayor,  aldermen,  and  all  the  inha- 
bitants paying  scot  and  lot :"  in  whom  it  continued  until  the 
Reform  Act. 

As  to  the  second  point,  the  following  circumstances  ap- 
pear from  the  charters,  the  Journals,  and  the  debates  of 
that  time. 

The  charter,i-  is  granted  to  the  mayor  and  aldermen  of     1673. 
Newark,  in  consequence  of  their  petition  ;  and  it  gives  and 
confirms  to  them  all  their  ancient  liberties  theretofore  granted 
to  them.  And  that  in  addition,  the  town  of  Newark  should  be 
a  borough  town,  with  power  to  elect  and  send  two  burgesses  to  Charter. 
$erve  in  Parliament, j^,  who  should  be  chosen  by  the  mayor  and 
ALDBRMBN,  OT  the  majoT  part  of  them.    That  all  freemen  and 
inhabitants  within  the  town  of  Newark  should  be  exempted 
from  payment  of  tolls,  piccage,  &c. ;  the  several  townships 
of  Balderton,  Coddington,  and  Winthorp — ^the  castle  with 
the  scite  thereof — ^and  the  mills,  called  Newark  mills ;  and 
all  the  persons  residing  within  the  town  and  places  aforesaid 
should  for  the  future  be  under  the  government  of  the  mayor 
aod  aldermen.    That  the  corporation  should  have  all  goods 
of  felons,  &c.  That  the  mayor,  recorder,  last  year's  mayor,  and 
four  senior  aldermen,  should  be  justices  of  the  peace* within 
the  limits  of  the  corporationy  and  might  choose  high  consta- 
bles and  petit  constables  within  their  jurisdiction.    That  no 
sheriff  or  justice  of  the  peace  of  the  county  should  intermeddle 
theiein.     That  the  mayor,  recorder,  and  justices,  or  any  five, 
four,  or  three  of  them,  whereof  the  mayor  or  recorder  was  to 
be  one,  might  send  felons  and  other  malefactors,  by  warrant 
under  their  common  seal,  to  the  county  gaol.    That  the  cor- 
poration might  purchase  lands  to  the  value  of  200/.  per  an- 
num above  reprises,  besides  the  lands  they  then  enjoyed. 

•  1  Fraser,  314 ;  4  Doug.  494,  t  Hail.  MSS.,  7017,  35. 

t  And  sec  3  Doug.  100. 
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qhariwii.  That  they  might  arrest  for  any  aQtion  not  exceeding  3(XW.,  and 
Return  of  have  the  rettam  of  all  writs  within  the  limits. 

writs. 

And  that  for  the  better  maintenance  of  the  vicar  of  the 
parish  church  of  Newark,  they  should  have  the  perpetual  ad- 
vowson  and  rectory  of  Winthorp,  with  the  appurtienaaces^ 
being  under  value,  and  near  adjoining,  unto  the  mayor  and 
aldermen  and  their  successors  for  ever: — ^with  other  clauses, 
usual  in  grants  of  that  nature,  subscribed  by  Mr.  Attorney- 
General,  by  warrant  under  his  majesty's  sign  manual. 

Notwithstanding  this  charter,  the  right  of  election  has, 
ever  since  and  before  1698,  been  exercised  by  the  inhabitants 
paying  scot  and  lot.     And  it  was  then  stated  to  be,  by  the 
inhauianta  charter,  in  the  inhabitants  paying  scot  and  lot,  and  was  so 
resolved. 
1676.         The  entry  in  the  Journal,*  states  the  petition  of  two  persons 
of  Newark,  one  of  Balderton,  and  one  of  Winthorp,  on 
behalf  of  themselves,  and  the  most  of  the  gentlemen,  free- 
men,  freeholders  and    copyholders  of  these  towns,  which 
complained  of  undue  means  and  practices  in  obtaining  the 
charter  for  sending  two  burgesses  to  Parliament.    And  as  it 
related  to  that  point,  it  was  referred  to  the  committee  of 
privileges  and  elections,  to  consider  it  with  the  petition 
against  the  return. 
Debate.       However  it  was  subsequently  discussed  by  the  House-f 
The  petition  of  Mr.  Saville  was  read ;  and  counsel   were 
called  in  and  heard.    After  they  withdrew  the  matter  was 
debated.^: 

Mr.  Serjeant  Croke  stated,  that  ^'during  the  sitting  of 
Parliament  such  charters  had  been  granted;  and  that  as 
many  members  served  for  boroughs  by  creation  as  by 
charter,  which  might  restrain  the  manner  of  election,^  The 
king  might  create  boroughs,  pro  bono  publico — ^burgesses 
being  thought  a  benefit  to  the  nation — for  in  the  multitude 
of  counsellors  there  is  safety."  In  answer  to  the  objection, 
that  by  the  charter  those  who  pay  the  wages  have  no  voice 
in  the  election,   he  ui^ed,  that  in  all  charters  where  the 

*  9  Jour.  334.  f  9  Jour.  403.  |  4  Grey's  Debates,  297. 

§  This  was  directly  contrary  to  the  decisions  in  Glanvillc. 
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election  is  restTained  to  the  mayor  and  common  council^  it  0'>«ri«'  n. 
is  the  same^  as  in  the  case  of  Dungannon.*  He  also  said  a 
charter  was  a  flower  of  the  crown,  and  the  king's  undoubted 
r^ht.  And  if  the  election  was  restrained  by  prescription, 
time  out  cfmindy  to  the  mayor  and  council,  it  supposes  such 
a  grant  He  again  urged  the  increase  of  members  by  the  new 
hcToughsy  and  the  reoieal  cf  oldf  and  he  moved  for  a  com- 
mittee to  inquire  into  the  king's  right  to  grant  them  charters. 

Sir  Tkcmas  Meres  said,  that  in  this  question  all  England 
was  concerned  ;  and  he  asked,  whether  the  king  could  do 
this  during  the  sittmg  of  Parliament.  Had  it  ever  been 
doae?  no  one  could  show  such  a  precedent.t  Better  to  do 
it  by  act  of  Parliament,  as  in  the  cases  of  Chester  and  L^yg^i, 
LieerpooL 

Mr.  Pawle  referred  to  the  great  inconveni^ices  which  ^^^• 
ought  follow — suppose  the  king  had  a  mind  to  alter  the 
religion.  Boroughs  sending  50  papists  might  be  predomi- 
nant. He  said  there  were  many  precedents;  and  that  it 
was  a  rule  that  the  king  could  not  impose  a  charge  upon 
a  borough :  and  whether  it  was  a  charge  or  a  franchise  he 
said  the  king  could  not  grant  it.  But  he  urged  that  it  was 
a  charge,  because  they  would  have  to  pay  the  wages  as  a 
burden  on  themselves,  whereas  otherwise  they  should  only 
^nr  a  proportion  with  the  county.  All  boroughs  were  an-  Connty. 
ciendy  bound  to  come  to  Parliament,  which  shows  it  was  a 
^rvice.  And  he  quoted  the  case  of  Torrington,;):  and  of 
Weobly — Milbome  Port — Pomfret — Plymouth,  and  Maid- 
stone, as  well  as  the  boroughs  which  were  questioned  in 
the  beginning  of  the  reign  of  Queen  Elizabeth,  and  the 
resolution  in  the  18th  of  James  I.  And  he  took  the  distinc- 
tion of  their  being  by  revivor,  and  not  by  new  creation ;  and 
that  this  was  the  only  one  created.  He  said  the  practice 
was,  that  the  constitution  of  the  House  was  never  altered  but 
by  act  of  Parliament.  The  election  is  confined  to  a  few,  and 
all  are  to  bear  the  charges  of  the  burgesses.  Qui  sentit 
commodum  sentire  debet  et  onus. 

*  See  before,  p.  1600.  t  The  reader  has  seeo  before  that  there  were  many. 

iPrynae,  1181. 
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^^^  "•  Mr.  Waller  cited  the  charter  of  Bewdley  in  James  the 
First's  time ;  and  the  universities — the  townsmen  having  had 
burgesses  before,  but  the  scholars  only  by  grant.  This 
questions  the  seats  of  all.  Some  towns  of  great  credit  grew 
poor,  and  were  dismissed  their  attendance.  He  said  it  was 
no  objection  that  Parliament  was  sitting,  for  that  Parliament 
had  sat  16  years,  and  the  king's  prerogative  could  not  be 
suspended  for  so  long  a  period.  The  number  of  members  is 
a  great  help  to  the  House ;  charters  had  been  granted  some- 
times to  the  select  bodies,  and  sometimes  to  the  many,  and 
the  House  has  given  judgment  accordingly. 

Serjeant  Maynard  contended  the  king  might  incorporate ; 
and  also  limit  the  privilege,"*^  or  grant  it  at  large  as  he  pleases, 
with  the  consent  of  the  place  incorporated.    The  burghs 
County,  paid  tenths — the  coxxniies fifteenths. 

Cotiioff-        Mr.  SacheverilL — "  The  towns  of  Cottington,  Bladder- 

derton,    '  "  ^^  and  Winthorp,  are  drawn  into  wages  for  buigess-ship ; 

Winthorp.  «  ^^^  ^yni  part  of  the  corporation  have  benefit  of  the  charter ; 
"  and  all  are  subject  to  the  jurisdiction  of  the  corporation, 
"  and  corporators  summoned  to  the  corporation  court, — thus 
"  it  creates  new  services.  And  in  the  grants  of  markets, 
^^  &c.,  they  have  a  clause,  nisi  sit  ad  aliquod  damnum." 

Mr,  Secretary  Williamson. — "  To  dispute  the  king's 
'^  power  of  granting  charters,  with  a  clause  of  sending  bur- 
**  gesses,  would  shake  many  boroughs  in  England.  Bewdley 
**  was  so  created  a  borough  during  the  sitting  of  Parliament. 
**  There  is  no  precedent  against  it  in  the  common  or  statute 
^'  law ;  an  independent  clause  in  a  grant  may  be  repealed, 
'^  and  the  patent  yet  stand  good." 

Sir  John  TVevor  made  a  few  observations ;  and  Sir  Nich. 
Carew  said,  he  was  glad  to  find  that  the  best  strength  of  the 
.    charter  was,  the  vote  of  the  House,  though  it  was  against 
several  laws. 

The  question  was  then  put,  whether  by  virtue  of  the  charter, 
Newark  had  a  right  to  send  burgesses  to  Parliament  ?  And 
it  was  resolved  in  the  affirmative. 

After  which,  the  question  was  put,  that  "  the  members 

*  Contrary  to  the  decisions  in  Glanville. 
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were  duly  returned  ?"  \vhich  passed  in  the  negative.     And  a  — ^ — '■ 
new  writ  was  ordered. 

The  argument  by  Serjeant  Croke,  that  the  grant  was  during 
the  sitting  of  Parliament,  seems  undoubtedly  to  put  the 
charter  on  more  objectionable  grounds  than  as  if  it  had  been 
duing  yacation;  because  all  constitutional  principles  are  to 
be  considered  with  reference  to  the  dangers  they  are  in- 
tended to  obviate  or  remedy.  And  it  is  clear,  that,  if  the 
crown  exercised  this  power  to  any  considerable  extent  during 
the  sitting  of  Parliament,  it  might  have  the  immediate  effect 
of  controlling  the  decision  of  the  House  of  Commons  ;  but  if 
made  during  the  vacation,  that  effect  would  be  too  remote 
to  be  made  a  j  ust  ground  of  complaint.  The  learned  speaker 
stated,  that  the  king's  charter  might  restrain  the  manner  of 
election:  but  it  will  be  remembered  that  the  decision  in 
Glanville,  in  the  Chippenham  case,  is  directly  to  the  con-  '/jvt?  f^ 

tiary.    He  correctly  argues,  that  the  king  might  create  bo-  \ .       ' 

roughs  pro  bono  publico; — ^which  is  the  true  principle  upon  ^  ' 

which  the  point  should  be  decided;  and  the  sending  bur-  /'  '  ' 

gesses  to  Parliament,  is  only  one  of  the  many  consequences 
of  the  places  being  made  boroughs.  ,  ; 

The  argument  with  respect  to  the  liability  for  the  wages 
of  the  members  shows,  that  at  that  time  the  wages  were 
'^ceived;  and  also  establishes  the  connexion  which  was 
^derstood  to  exist  between  the  liability  to  that  charge,  and 
the  right  of  votipg  for  the  members.  And  we  have  seen, 
that  luUwithstcmding  the  charter  to  the  contrary y  the  right  of  charter 
dection  was  exercised  according  to  that  principle. 

In  the  course  of  the  debate  some  of  the  points  are  of  im- 
portance, both  with  respect  to  the  municipal  rights  and 
obligations  of  a  borough ;  as  well  as  with  respect  to  the  par- 
hamentary  privilege.  Thus  the  distinction  between  the 
^ough  and  the  county,  which  we  have  before  stated,  is  dis- 

m 

tinctly  insisted  upon;  as  well  as  the  increased  chaise  upon 
the  smaller  district  of  a  borough,  when  compared  with  a 
smaller  proportion  of  charge  spread  over  the  whole  county. 

Mr.  Powle  also  distinctly  states,  as  the  fact  no  doubt  was, 
♦hat  all  boroughs  were  anciently  bound  to  come  to  Par- 
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• 

cnariea  II.  liamcnt.  He  likewise  argued,  upon  the  distinction  which 
is  obvious  between  the  instances  of  the  revival  of  boroughs 
and  those  of  new  creation.  The  Case  of  the  Universities 
could  hardly  assist  Mr.  Waller's  argument,  because  from  the 
fact,  as  well  as  his  mode  of  stating  it,  they  clearly  were 
excepted  instances.  Nor  do  the  exemptions  of  some  places, 
upon  iEtccount  of  their*  poverty,  appear  matericdly  to  affect 
the  question. 

Mr.  Serjeant  Maynard  also  remarked  the  essential  diffe- 
rence between  boroughs  and  counties — the  one  paying  tenths; 
the  other  fifteenths. 

Mr.  Secretary  Williamson  appears  to  have  entertained  the 
opinion,  that  disputing  the  king's  power  of  granting  charters) 
with  clauses  for  the  returning  of  bui^esses,  would  affect 
many  more  boroughs  in  England  than  it  really  would:  for 
if  the  charters  containing  such  clauses  are  examined,  with 
reference  to  the  boroughs  which  before  returned  members 
to  Parliament — to  those  which  were  restored — and  those 
which  were  created^ — the  latter  would  be  found  very  small 
in  number.  However,  the  important  facts  connected  with 
this  grant  are,  that  the  king  made  Newark  a  borough ;  and 
gave  the  election  of  members  to  Parliament  to  the  mayor  and 
aldermen,* 

The  House  of  Commons  determined  that  the  members  re- 
turned from  that  place  had  a  right  to  sit  in  Parliament,  and 
therefore  they  constitutionally  determined,  as  we  have  con- 
tended before,  that  the  kingy  as  the  head  of  the  executive 
government,  had  the  undoubted  prerogative  of  declaring  within 
what  districts  the  law  should  be  administered;  and  therefore 
had  the  power  of  creating  boroughs,  upon  which  creation 
would  follow  all  the  legal  consequences.-]; 

But  they  properly  negatived  the  right  of  the  crown  to  say 
who  should  be  the  voters  for  members  to  Parliament;  and 
therefore  they  disregarded  the  clause  of  the  charter  which 

*  The  precedent  of  creating  a  borough  by  the  charter  of  the  crown,  and  giving  it 
the  right  of  voting  has,  however,  never  since  been  follow8d~the  instances  of  new 
grants  only  being  where  corporations  had  become  dissolved  by  some  accidental  cir- 
cumstances, and  the  crown  interposed  to  restore  them.    See  Introduction. 

t  See  post.  Geo.  II.,  Geo.  III.,  and  Geo.  IV. 
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gaoe  the  right  of  election  to  the  mayor  and  aldermen ;  and  ^^^^  "• 
fixed  it,  by  the  decisions^ to  which  we  have  before  referred — 
consistently  with  the  common  law — ^in  the  "  inhabitants  pay- 
ing scot  and  lot." 

This  instance  therefore  of  Newark,  which  has  been  in  some 
degree  misunderstood,  properly  considered,  supports  the  two 
fimdamental  principles  of  the  constituticm  before  insisted 
irpon.  And  therefore  Whitelocke  and  other  authors,  who  wi»>te- 
ha?e  written  on  this  subject,  should  be  read  with  caution, 
and  tried  by  the  authority  of  this  case,  and  the  principles 
illnstrated  by  it."*^ 

There  is  no  doubt  but  the  want  of  circumspection  with 
which  such  text  authors  have  been  written  and  read,  has  led  to 
much  confusion,  which  the  consideration  of  the  cases  them- 
selves will  tend  to  dispel. 

However,  Whitelocke,  whose  work  was  published  in  this 
re%n,  after  the  Restoration,  contains  some  sound  constitu-  \ 

tiooal  principles,  and  none  more  so  than  that  in  which  he  j 

contends,  ^*  that  the  same  power  and  authority,  both  in  nature  Counties, 
and  extent,  was  given  to  the  members  for  boroughs  as  to  the  Boroughs.  J 
knights  of  the  shires/'f  And  that  their  elections  originally 
itood  vpon  the  same  footing,  is  one  of  the  most  important 
&ct8  to  be  constantly  kept  in  mind,  for  the  purpose  of  avoid- 
ing the  confusion  of  ideas  which  is  too  commonly  entertained 
upon  these  subjects. 

It  is  a  curious  circumstance,  that  Whitelocke  should  have 
elaborately  traced  the  history  of  the  sheriff's  tourny  and  have  Toum. 
also  mentioned  the  court  leet — ^and  although  he  had  asserted  Leet. 
the  general  identity  of  the  power  and  authority  of  the  mem- 
bers for  counties  and  boroughs,  that  he  should  not  have  con- 
sidered the  identity  of  the  sheriff's  tourn  and  the  court  leet ; 
and  from  thence  have  been  led  to  the  obvious  explanation 
which  that  fact  affords  of  the  identity  of  the  origin  of  both 
these  rights,  and  the  explanation  which  that  identity  gives 
of  many  of  the  circumstances  connected  with  both' these  spe- 
cies of  election. 

Whitelocke  alleges  with  truth,  "  that  the  leets  were  before    Leets. 

♦  1  Whitl.  501.  t  Whitl.p.95. 
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Charles  II.  ^jj^  Conquest,  and  that  they  retained  the  name  of  "  the  view  of 
"  frankpledge  to  this  day^  But  as  he  had  before  disregarded 
the  real  distinction  between  the  county  court  and  the  sheriff^ s 
tourrif  so  he  seems  also  to  have  overlooked  the  material  dis- 
tinction between  the  court  leet  and  the  court  baron.  An 
omission  which  produced  many  of  the  abuses  before  described^ 
particularly  those  of  burgage  tenure  :  and  the  abuses  were, 
no  doubt,  to  be  attributed  to  the  views  he  and  others  enter- 
tained upon  these  subjects. 

He  however  truly  states,  that  there  are  many  statutes  and 
other  authorities  to  show,  that  the  court  leet  ought  to  continue 
to  this  day;  which  renders  it  still  more  striking  that  he 
should  have  overlooked  the  connexion  between  it  and  the 
right  of  burgess-ship,  which  involved  that  of  returning 
members  to  Parliament,  particularly  as  he  also  mentions 
the  "  burgh-motes,"  and  "  ward-motes." 

He  also  makes  this  observation,  speaking  of  their  local 
courts: — "  Surely  that  old  way  ot  justice  at  home,  and  the 
'^  exact  division  of  it,  caused  great  ease  and  safety  to  the 
^'  people;  and  though  there  be  difference  at  this  day  in 
"  these  courts,  from  what  they  were  anciently,  yet  they  may, 
"  without  so  gross  an  error  as  some  would  reckon  it,  be  yet 
"  styled  the  same.^^ 

And  he  further  adds — "  that  the  court  leets  and  court 
''  barons  were  still  in  being  in  the  country,  and  retaining  the 
"  same  name  and  nature  they  had  before  the  Conquest.^' 

LONDON. 

Considering  the  circumstances  under  which  Charles  II. 
had  been  restored  to  the  throne,  and  the  difficulties  he  en- 
countered with  the  Parliament  during  the  progress  of  his 
reign — the  granting  the  charter  of  Newark,  with  a  clause 
restraining  the  election  to  the  mayor  and  aldermen — ^was  in 
itself  a  bold  exercise  of  the  prerogative.  But  the  House  of 
Commons  corrected  the  most  objectionable  part  of  that  pro- 
ceeding, by  giving  the  right  of  election  to  the  proper  parties. 

The  close  of  this  reign  exhibited  eventsof  a  bolder — more 
dangerous — and  more  oppressive  description. 
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The  Parliament  had  driven  the  king:  to  extremities — the  ^^^^^  "• 
Duke  of  Monmouth  had  been  removed  from  his  offices — and 
the  proposed  exclusion  bill  threatened  the  interruption  of  the 
succession  of  the  crown. 

Although  there  had  been  a  dissolution,  the  greater  part  of 
the  members  returned  were  in  the  preceding  Parliament, 
particularly  those  for  London.  The  speaker  was  re-chosen 
— and  the  temper  of  the  House  seemed  to  continue  the 
same  as  it  was  before  the  dissolution.  The  impeachment  of 
some  of  the  officers  of  the  crown  was  i^in  discussed,  and 
disputes  arose  between  the  House  of  Lords  and  Commons 
— ^the  exclusion  bill  leadii^  to  the  dissolution  of  this  Par- 
liament— ^the  last  which  Charles  XL  held. 

At  the  close  of  the  commonwealth^  London  still  continued  to     ^^^' 
interfere  in  the  affcdn  of  the  state^  with  that  preponderating 
influence  which  it  had  always  before  assumed. 

The  apprentices  demanded  a  free  Parliament — ^and  the  ^^^^^' 
city  discovered  symptoms  of  the  greatest  discontent.     It 
even  established  a  kind  of  separate  government,  and  assumed 
the  supreme  authority  within  itself."*^ 

They  dispatched  four  of  their  principal  citizens  as  deputies, 
to  Monk,  as  he  was  approaching  London,  to  congratulate 
him  upon  his  successes :  and  they  also  sent  other  deputies 
to  the  king  at  Breda.f 

After  the  Restoration,  London^  also  still  possessed  great 
influence,  and  throughout  the  whole  of  this  eventful  period, 
it  appears  to  have  been  resorted  to  in  all  times  of  difficulty ; 
and  the  citizens  required  and  received  attention  from  the 
whole  kingdom. 

Stimulated  by  the  country  party,  they  unexpectedly  re- 
sisted the  course  for  the  nomination  of  the  sheriffs,  and  sup- 
ported candidates  of  their  own,  for  whom  there  was  a 
majority  of  voices. 

The  court  candidate  was,  however,  declared  to  be  elected. 
But  being  disinclined  to  serve,  he  paid  his  fine,  and  another 
election  ensued ;  after  which,  the  two  court  candidates  were 
sworn  into  office.     The  next  sheriff  was  fined  a  large  sum 

•  7  Hume,  312—316.  t  1  Siderfin,  317.  318. 
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ohariee  11.  {q^  speaking  strongly  against  the  Duke  of  York-    And  the 
king  being  dissatisfied  with  the  city,  the  violent  attempt  was 
Quo     made  of  seizing  its  liberties,  for  which  purpose,  a  quo  war- 
ranto  was  issued  against  the  corporation,  calling  upon  them 
to  show  by  what  authority  they  exercised  that  privilege. 
1681.  The  information  was  filed  by  the  attorney-general,   in 

Michaelmas  Term  of  1681,  and  it  stated  that, 

The  mayor,  commonalty,  and  citizens,  had  used  and  claimed 
without  any  warrant,  the  following  franchises — 

1.  To  be  a  body  corporate  and  politic  by  the  name  of 
the  **  mayor,  commonalty,  and  citizens,  of  the  city  of  London. 

2.  To  have  the  authority  of  electing  from  themselves,  two 
persons,  one  of  whom  was  to  have  the  power  of  executing  all 
writs,  &c.,  within  the  city  and  county  of  the  same — ^the  other 
to  execute  all  writs,  &c.,  within  the  county  of  Middlesex. 

3.  And  that  the  mayor  and  aldermen  should  be  justices 
of  the  peace,  to  hold  sessions,  and  pleas  of  the  crown,  within 
the  city,  and  to  hear  and  determine  the  same  by  their  own 
authority. 

The  mayor,  commonalty,  and  citizens,  in  their  plea  to 
Pleas,  the  first  count,  traversed  their  usurping  upon  the  king,  and 
stated,  that  **  from  time  immemorial  London  was  an  ancient 
city,"  and  that  the  citizens  were  immemoriaUy  a  body  corpo- 
rate and  politiCf  &c.,  by  the  name  of  "  mayor  and  com- 
monalty, and  citizens  of  the  city  of  London,"  and  by  that 
name  had  pleaded  and  been  impleaded,  &c. 

That  in  the  Parliaments  of  the  ninth  of  Henry  IIL — ^first 
of  Edward  IIL — and  the  seventh  of  Richard  11. —  all  their 
ancient  liberties  and  customs  were  confirmed  to  them. 

That  in  the  23rd  of  Henry  VI.— 2nd  of  Edward  IV.— 20th 
of  Henry  VIL — 6th  of  James  I. — 14th  of  Charles  I.,  and  the 
I5thof  Charles  II. — they  had  likewise  received  confirmations 
from  these  sovereigns. 

To  the  second  count  they  pleaded  the  same  immemorial 

corporation :  as  well  by  the  name  of  ^'  mayor  and  commonalty 

and  citizens," — as  by  the  name  of  "  citizens  of  London."  And 

Charter  of  that  King  John,  in  the  first  year  of  his  reign,  granted  to  the 

citizens  that  they  should  have  the  election  of  sheriffs  of  Lon- 
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don  and  Middlesex  for  ever.   And  they  conclned  by  pleading 

the  same  antecedent  statutes  and  charters.  ^^^- 

To  the  third  count  they  pleaded,  that  the  city  was  an  an-  wuraDto. 
eient  city  and  county,  and  the  citizens  immemorially  a  body  Pleadings. 
€orpor(Ue  and  politic;  and  that  Charles  L,  in  the  14th  year  Charter  of 
of  his  reign,  granted  that  the  mayor  and  recorder,  the  alder- 
men who  had  been  mayors,  and  the  three  senior  aldermen 
who  had  not  executed  the  office  of  mayor,  should  be  justices 
of  the  peace,  &c. 

The  attorney-general  first  takes  issue — "  that  the  mayor^  ^n^*" 
commonalty  J  and  citizens,  were  not  a  body  immemorially  poli-    lasue. 
tie  and  corporate. 

And  then  protesting  that  they  were  not  an  immemorial 
body  corporate,  he  alleged  that  in  the  26th  of  Charles  II. 
the  mayor,  commonalty  and  citizens,  had  assumed,  by  bye- 
laws,  an  unlawful  authority  to  levy  money  for  their  own  use 
upon  his  majesty's  subjects  and  liege  people,  as  well  free,  as 
not  freemen  of  the  city,  and  other  foreigners  bringing  pro- 
visions to  market,  by  which,  for  seven  years  then  last  past, 
they  had  received  5000Z.  per  annum. 

That  in  the  32nd  of  Charles  IL,  the  common  council  had 
seditiously  assembled,  and  without  any  legal  authority  as- 
sumed to  themselves  to  censure  and  judge  the  king  as  to 
the  prorogation  of  Parliament — and  did  then  ordain  a  petition 
should  be  exhibited  to  his  majesty  upon  the  subject:  to  the 
intent  that  it  might  be  dispersed  abroad,  that  the  proroga- 
tion of  Parliament  was  an  obstruction  of  justice — to  incite 
hatred  towards  the  person  of  the  king  and  his  government — 
and  to  disturb  the  tranquillity  of  the  kingdom. 

And  as  well  as  to  the  plea,  claiming  the  election  of 
sherifTs,  and  also  as  to  that  which  alleged,  that  the  mayor 
and  aldermen  should  be  the  justices,  the  attorney-general 
imparled. 

The  mayor,  &c.,  rejoin  that  the  pleas  were  not  sufficient  Rejoinder. 

in  law,  and  protesting  that  no  act  done  by  the  common 

council    is  the  act  of  the   body  corporate ;  and  that  they 

never  assumed  to  themselves  any  unlawful  power  to  levy 

money  on  the  subject  to  the  private  lucre  of  the  mayor  and 
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chariei  II.  commonalty ;  and   protesting  that  they  had  not  levied  so 

1681.     much  as  the  attorney-general  alleged  :  For  plea,  nevertheless 

warranto.  ^^y>  ^^^^  ^^^  ^^^Y  of  London,  from  time  immemorial,  was  the 

Rejoinder.  ^^^^^  ^^^  capital  city  and  metropolis  of  the  kingdom,  &c. ; 

that  there  had  been  immemoriallv  a  market  held  there  ;  and 

that    they  had   been  immemorially  seised  in    fee  of   the 

market ;  and  for  supporting  the  same  had  been  accustomed 

to  provide  market  places,  appoint  officers,  cleanse  the  market, 

and   to  have  reasonable  tolls:  and  that  the  citizens  and 

freemen  of  London  amounted  to  50,000,  and  more. 

That  there  had  been  a  custom  from  time  immemorial  for 
a  common  council,  consisting  of  the  mayor,  aldermen,  and 
citizens  being  freemen  of  the  city,  not  exceeding  250,  annu- 
ally elected,  called  the  "  Commons*  of  the  city,"  to  make 
bye-laws  for  the  regulation  of  the  public  markets,  &c. :  and 
that  to  defray  the  incidental  charges  thereof,  they  had  de- 
manded and  received  certain  reasonable  rates  or  dues  from 
those  trafficking  in  the  market. 

That  an  execrable  plot  had  been  formed  by  the  papists 
to  murder  the  king,  subvert  the  ancient  constitution  of  the 
kingdom,  and  to  abolish  the  protestant  religion.  That  seve- 
ral persons  had  been  executed  for  the  same,  and  several 
noblemenf  were  then  imprisoned  in  the  Tower  for  those 
offences.  That  the  king,  in  his  speech  to  Parliament,  had 
recommended  the  examination  of  the  conspiracy;  that  a 
solemn  fast  had  been  kept,  in  obedience  to  the  king's  pro- 
clamation; and  bills  prepared  for  the  preservation  of  the 
Protestants. 

That  whilst  the  impeachments  and  bills  were  pending, 
the  Parliament  had  been  dissolved,  and  the  citizens  and  in- 
habitants of  the  city  being  disquieted  for  the  preseiTation 
of  the  king  and  his  government,  caused  to  be  written  the  pe- 
tition in  the  replication,  and  presented  it  to  the  king :  but  they 
traverse  that  it  was  done  with  any  other  object. 
Sur-         The  attorney-general,  in  his  siir-rejoinder,  as  to  the  making 

rejoinder. 

*  The  **  Commons/*  properly  speaking,  according  to  a  variety  of  documents 
which  have  been  quoted,  must  mean  the  general  body  of  the  comm(maUy. 
t  Lords  Powis,  Arundel,  Petre,  and  Bellasis. 
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and  publishing  the  bye-law  for  levying  the  tolls  in  the  mar-  charics  ii. 
ket — protestiag  that. the  mayor,  &c.,  were  not  seised  in  fee  I68i. 
of  the  markets,  nor  at  their  costs  provided  stalls,  &c. ;  and  warranto. 
protesting  that  the  rates,  &c.,  were  not  reasonable  :  for  plea,  g~_ 
nevertheless,  alleged  that,  by  the  statute  of  the  22nd  of  ^joinder. 
Charles  II.,  it  was  enacted  that  commodious  places  should 
be  set  out  for  the  markets,  that  the  principal  streets  might 
not  be  obstructed ;  and  that  the  Royal  Exchange,  Guild- 
hall, Sessions  House,  Old  Bailey,  common  gaols  and  pri- 
sons, might  be  enlarged  and  secured  against  the  casualty 
of  fire;  and  that  some  convenient  distance,  interval,  and 
circuit  of  ground  might  be  left  between  the  Royal  Exchange 
and  other  houses  to  be  built  within  the  city ;  and  that  the 
mayor,  &c.,  might  employ  those  places  for  the  public  market 
and  the  ornament  and  enlargement  of  the  Exchange,  &c. ;  and 
that  they  should  have  certain  duties  on  coals ;  all  of  which 
monies  were  to  be  issued  and  paid  according  to  the  direc- 
tions of  that  statute ; — one-fourth  to  pay  the  satisfaction  for 
the  ground  set  out  for  enlargening  the  streets : — ^and  one 
moiety  for  such  purposes  as  in  the  act  is  specified.  And  that 
the  mayor,  &c.,  had  received  the  duty  for  coals,  and,  without 
any  authority,  had  in  their  common  council  made  a  law  by 
themselves  for  levying  certain  sums  from  persons  coming  to 
the  markets,  and  had,  under  the  colour  and  pretence  of  that  law 
so  made  by  themselves,  levied  large  sums  upon  the  king's 
subjects  coming  to  the  markets,  and  disposed  of  such  monies 
to  their  own  use,  in  subversion  of  the  good  rule  and  govern- 
ment of  the  city,  to  the  oppression  and  impoverishment  of 
the  subject,  and  disinherison  of  the  king,  and  against  the 
trust  in  them  reposed  as  in  a  body  politic.  And  he  traversed 
that  the  mayor,  &c.,  had  been  immemorially  accustomed  to 
receive  tolls. 

And  as  to  tbe  rejoinder  to  the  part  of  the  replication, 
protesting  that  the  prorogation  of  Parliament  was  for  the 
good  of  the  kingdom,  he  demurred. 

And  the  mayor,  &c.,  as  to  the  last  sur-rejoinder,  joined 
in  demurrer. 

And  as  the  sur-rejoinder  of  the  attorney-general  to  the 
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ciiMtoiii.  iQaking  aad  publishing  the  law  for  levying  the  toUs  in  the 

16B1.    market,  they  say,  that  the  mayor  and  commonalty  and  citi* 

,y,^^^  zens,  from  time  immemorial,  have  been  accustomed  to  have 

g^_     reasonable  tolls  of  all  persons  coming  to  the  market  to  sell 

^^^^mder,  their  goods  there,  for  their  stalls  and  accommodation^  and 

for  this  they  put  themselves  upon  the  country,  &c. 

And  after  certain  imparlances,  there  is  a  joinder  in  demur- 
rer by  the  mayor  and  commonalty. 

The  attorney-general  enters  a  nolle  prosequi  as  to  the 
election  of  sheriffs,  the  return  of  writs,  and  the  executicm  of 
the  office  of  sheriff. 
As  to  the  matters  in  law  a  day  is  given. 
Judgment  was  aflkerwards  delivered  that  the  liberties,  pri- 
vil^es,  and  franchises  of  being  a  body  corporate,  &C4. 
should  be  taken  and  seised  into  the  king's  hands,  and  the 
mayor,  &c.,  should  be  fined  for  their  usurpaticm. 

This  case  was  first  elaborately  argued  by  Mr.  Finch,  the 
king's  solicitor-general,  for  the  king,  and  Sir  George  Treby, 
the  recorder  of  London,  for  the  city. 
&M>iicitor       Mr.  Finch  argued  the  case  under  the  four  heads : 

1.  Whether  any  corporation  can  be  forfeited. 

2.  Whether  the  city  of  London  diflbrs  from  other  corpora-, 
tions  in  that  respect. 

3.  Whether  any  act  of  the  mayor,  aldermen,  and  common 
council,  in  common  council  assembled,  be  so  much  the  act 
of  the  corporation,  as  to  make  a  forfeiture. 

4.  Whether  the  acts  by  them  done  in  making  the  bye-law 
and  receiving  money  by  it,  or  in  making  the  petition,  and 
causing  it  to  be  printed  and  published,  be  such  acts  as  if 
done  by  the  corporation,  will  make  a  forfeiture  of  the 
corporation. 

It  should  be  recollected  that  the  first  important  question 
which  arose  in  this  cause  was,  whether  London  was,  from 
time  immemorial,  a  corporation;  upon  which  issue  was 
joined,  but  not  tried.  That  point,  was  antecedent  to  those 
urged  in  this  argument ;  and  if  decided  against  the  citi- 
zens, would  have  made  the  discussion  of  the  others  unne- 
cessary. 
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We   shall  not  for  the  present  canvass  that  point,  but  chMriw  ". 
postpone  it  till  the  close  of  this  case.  i6Bi. 

The  first  matter  pressed  by  the  solicitor^general  was,  warranto. 
*^  That  a  corporation  could  be  forfeited/'  upon  which  his  goij^itor 
reasoning  in  point  of  law,  was  absolutely  conclusive.*  General. 

The  second,  **  That  the  city  of  London  did  not,  in  essential 
qualities,  differ  from  other  cities,"  was  also  conclusive:  and 
is  supported  by  the  numerous  documents  respecting  the  one 
and  the  other,  which  have  been  quoted  in  the  course  of 
this  work. 

The  third  point,  as  to  the  liability  of  a  corporation,  for  the 
acts  of  the  common  council,  depended  entirely  upon  one  fact, 
whether  they  represented  the  body  at  large ;  if  they  did,  of 
which  there  could  be  no  doubt,  the  corporation  were  clearly 
bound  by  them. 

The  fourth,  which  was  the  substantial  point  m  the  case, 
(always  assuming  that  London  was  a  corporation,)  was  whe- 
ther the  offences  set  forth  in  the  replication,  were  for- 
feitures ;  the  first  of  which  was  the  making  a  bye-law  for 
the  levying  of  money  under  the  name  of  tolls. 

It  was  a  clear  ground  of  seizure,  if,  being  intrusted  with 
the  jurisdiction,  they  took  to  themselves  the  power  of  levy- 
ing money  upon  the  subject: — but  to  say  that  merely  de- 
manding tolls,  whether  lawfully  or  not,  was  a  ground  of 
forfeiture,  is  certainly  straining  the  law  beyond  its  proper 
bounds. 

The  solicitor-general  argued  at  great  length  the  point  upon 
the  right  of  the  corporation  to  take  the  tolls :  but  which,  for 
the  reason  given  above,  was  not  the  real  question.  The 
second  point,  as  to  the  making  the  bye-laws,  seems  to  be  as 
clearly  with  him,  as  the  other  was  doubtful.  *  He  properly 
described  it  as  usurping  a  power  which  they  could  not  have, 
and  that  it  was  a  breach  of  trust  and  misuser  of  their 
franchise,  to  the  oppression  of  the  king's  subjects,  and  that 
they  had  taken  upon  them  a  legislative  power  to  oppress 
their  fellow-subjects. 

*  See  iosUuices  of  forfeitures  and  seizures  before,  pp.562,  563,  587—614.  Mirror 
admitted,  pp.  630,  655,  656,  683,  887,  1019,  1076,  1229,  1441,  1661,  1708. 
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Charles  II.      fh^  iag|.  point  was  EB  to  the  petition^  which  the    counsel 

1681.    appears  to  have  placed  upon  its  proper  ground — not  as  con- 

waSfnto.  listing  in  the  presenting,  but  in  the  printing  and  dispersing- 

«  ,7".      it.     A  distinction  well  known  to  the  law :  and  it  would  be  a 

Solicitor  ' 

General,  strong  proposition  to  say,  that  the  enfranchised  grantees  of 
an  exclusive  jurisdiction  from  the  crown,  should  not  be  liable 
to  have  that  franchise  seized,  when  they  published  a  paper 
charging  the  king  with  interrupting  the  public  justice  of 
the  kingdom ;  otherwise  the  grantees  of  the  executive  power 
in  the  state  could  call  in  question  the  exercise  of  the  execu- 
tive power  by  their  grantor.     A  manifest  anomaly  in   muni- 
cipal policy. 

^^'iVeb**^^^      Sir  George  Treby^  who  had  succeeded  Jefferies,    after- 
wards the  chief  justice,  argued  the  case  on  behalf  of  the 
city.   And  adopted  the  same  division  of  the  subject,  excepting 
that  he  mentioned  incidentally  the  question  of  London  being 
a  corporation  by  a  prescription. 
'''^»e         As  to  the  first  point,  urged  by  the  solicitor-general,  that 
a  corporation  could  be  forfeited,  the  answer  of  the  recorder 
does  not  appear  to  be  satisfactory;  and  turns  upon  technical 
reasoning,  to  which  the  reader  must  be  referred,  as  it  would 
be  useless  to  introduce  it  in  this  place,  the  law  upon  this 
head  being,  now  at  least,  perfectly  clear. 

Neither  can  the  authority  of  Lord  Coke,  with  respect  to 
the  case  of  OldSarum,  in  order  to  show,  that,  though  a  town 
should  decay,  the  borough  would  continue,  be  much  relied 
upon ;  as  it  is  in  fact  only  quoting  the  abus^  of  the  law 
against  the  law  itself. 

.  Neither  would  it  be  possible  at  this  day  to  dispute  the 
doctrine,  that  a  corporation  might  be  surrenderedy  which 
the  recorder  denied.  The  doctrine,  in  the  case  of  Norwich, 
which  he  quotes, "  that  though  a  king  can  grant  a  corpo- 
ration, he  cannot  dissolve  it,"*  does  not  help  his  argument; 
for  that  must  be  taken  to  mean,  without  cause,  which  is  un- 
doubtedly true ;  and  it  is  equally  clear,  that  for  cause  the 
king  in  his  courts  of  law  may  dissolve  a  corporation. 

*  See  also  subsequent  case  of  Rex  et  Reg.  v.  Larwood,  6  W.  &  M .  1  Raym.  Rep> 
29. 
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The  recorder  argued  correctly  that  it  was  justifiable  to  peti- 
tion the  king :  and  in  that  respect  his  positions  are  unanswer- 
able, both  in  aigument  and  principle.  But — as  is  said  in  the 
dictum  firom  Lord  Hobart,  which  he  quoted — ^^'much  must 
depend  upon  the  manner  in  which  it  was  done."  With  re- 
spect to  the  matter  of  the  petition,  the  recorder  does  not  appear 
to  be  so  successful  in  his  argument.  And  the  excuses  for 
printing  and  publishing  it  are  still  less  satisfactory. 

The  remaining  point  which  he  insisted  upon  was,  that  the 
act  was  done  by  the  common  council,  and  not  by  the  corpo- 
ration at  large :  but  it  is  obvious,  that  unless  they  had  been 
appointed  by  the  corporation,  they  could  have  had  no  exist- 
ence at  all ;  and  therefore  this  argument  was  founded  merely 
upon  a  play  upon  the  words. 

The  recorder  concluded  by  truly  asserting,  that  all  inna- 
vaHans  were  dangerous  ;  and  expressed  his  hope  that  the  frame 
of  government  in  this  country ^  which  had  lasted  and  been 
preserved  for  so  many  hundred  years,  might  still  endure. 


Aad  as  to  Fwwiirtii,  k  operates  by  oonseBt  of  the  grantee  ^^^_"' 
aecepted  by  tlie  gmiiar.  i^i« 

Ik  nxoRkr  »e^  «gMd  the  point »  to  the  muket,  .nd  j;::;^ 
eoDtended  for  a  pie-eauneoi  regard  to  the  priTileges  of 
London  beyond  tikat  gi««n  to  other  pboes ;  for  which  there 
seems  no  solid  gromd,  exceptiiig  in  degree,  with  reference  to 
the  importuice  of  the  ptnce.  He  relied  opon  providing  the 
maikei  jrfaces,  as  one  of  the  reasons  for  the  toU. 

He  pioperiy  mged,  that  an  unreasonable  bye-law  was  no 
groond  for  forliating  a  corporation,  which  is  true;  but  if 
they  awBumpd  to  themselves  to  make  a  law  imposii^  a  tax 
upon  the  subject,  it  is  an  obvious  ground  for  forfeiture.  That 
could  never  be  pot  on  the  ground  of  a  mistake  in  law,  or 
a  mistake  in  fiu!t,  as  the  recorder  contended  it  to  be.  And  the 
argument,  that  it  was  only  a  forfeiture  of  the  market,  turns 
upon  the  same  point;  for  that  assumes,  that  the  money 
was  levied  with  reference  to  the  market,  and  not  as  a  general 
imposition.  If  it  was  the  former,  no  doubt  it  was  not  a  cause 
of  forfeiture ;  but  if  the  latter,  it  would  seem  as  clearly  the 
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ohwto  n.  'pijjg  ^j^^  3^j^  again  argued  in  the  next  term  by  Sir  Robert 
H.T.1681.  Sawyer,  the  attorney-general  for  the  king,  who,  as  to  the  foi^ 
wanuato.  feiture  for  the  misconduct  of  the  corporation,  put  it  upon  the 
Sir  Robert  P^^i^  ground  of  the  danger  either  to  the  king  or  any  of  his 
^*^®'*  subjects  who  lived  near  a  corporation,  if  they  were  not  res- 
ponsible in  punishment  for  their  conduct. 

The  attorney-general  took  the  same  line  of  argument  as 
had  been  before  adopted  by  the  solicitor-gaieral,  and  illus-^ 
trated  his  positions  by  a  variety  of  cases  which  it  would  be 
/        tedious  and  needless  here  to  quote. 

1  But  it  is  necessary  to  remark,  that  his  argument  goes  to  show 

that  the  privileges  granted  to  cities  and  boroughs  were  for 
their  good  rule  and  government^  and  founded  upon  the  separate 
jurisdiction  of  the  boroughs  from  the  county  at  large,  in 
speaking  of  which  he  expressly  refers  to  the  inhabitants  and 
their  houses,  for  the  government  and  peace  of  whom  they  are 
created,  and  intrusted  by  the  king  upon  tlie  public  account, 
and  not  for  any  private  respect  or  profit  whatever. 

As  to  the  question  respecting  the  common  council,  the 
attorney-general  placed  it  upon  the  sound  ground  of  their 
being  a  body  delegated  and  intrusted  by  the  body  at 
lai^e,  either  expressly  in  plain  words  or  by  implication 
of  law,  and  their  acts  were  of  the  same  obligation  as  if  they 
all  assembled. 

And  as  to  the  levying  of  money,  the  argument  of  the  at* 
tomey-general  seems  irresistible;  when  he  treats  it  as  being 
a  power  superior  to  any  the  king  has,  by  laying  burdens  upon 
the  people  and  levying  money.  And  his  reasoning  was  still 
more  conclusive,  not  with  respect  to  the  fact  of  the  petition, 
but  to  the  matter,  form,  and  nature  of  it,  which  he  wound  up 
effectually  in  this  one  sentence — ^^  But  when  the  matter  is 
**  false,  and  the  libel  published  against  the  king,  to  withdraw 
'*  his  people's  affections  from  him,  and  that  by  a  joint  council 
^^  of  a  corporation,  there  can  little  room  for  question  remain, 
'^  but  they  have  broken  their  original  trust  for  good  govern- 
^^  ment,  and  misused  their  liberty  to  licentiousness." 

It  is  impossible  on  the  one  hand  not  to  admire  the 
learning,  spirit,  and  talent  with  which  the  case  was  argued ; 
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or  on  the  other,  to  avoid  censaring  the  bad  taste  and  feeling  c^wiw  n. 
with  which  the  argument  was  closed.  168K 

The  case  was  spoken  to  on  the  other  side,  for  the  city,  by  ^^Jnito. 
Mr.  Pollexfen,  who  denied  that  there  had  ever  been  a  pr^      ^^ 
cedent  for  the  forfeiture  of  a  corporation ;  but  which,  con-  Pollexfen. 
sidering  the   cases  cited  on  the  other  side,  was  a  strong 
assertion.     He  then  proceeded  upon  artificial  reasoning,  to 
show  that  corporations  could  not  usurp,  according  to  the 
definitions  which  had  been  before  given  of  them  and  of  usur- 
pations, by  Lord  Coke  and  others.    And  that  the  proceeding 
ought   not  to  have  been  against  the  body  at  large,  but 
against  the  particular  persons. 

He  also  argued  as  to  the  defects  of  the  pleading  in  point 
of  form,  and  the  manner  and  efiect  of  the  judgment. 

And  as  to  the  bye-law  for  the  toll  in  the  market,  he 
quoted  many  instances  to  show  that  the  common  council 
had  the  power  of  making  bye-laws ;  and  as  to  the  levying 
money  on  the  king,  he  contended,  that  at  most,  it  was  but 
extortion,  but  not  a  ground  of  forfeiture. 

With  respect  to  the  petition,  he  contended  that  the  facts 
contained  in  it,  and  admitted  by  the  demurrer,  were  true;  and 
he  repeated  the  argument  that  the  corporation  were  not  liable 
for  the  act  of  the  common  council.  And  he  further  argued, 
that  even  if  all  the  other  points  were  against  him,  the.  peti- 
tion was  not  such  an  offence,  as  that  the  corporation  should 
be  forfeited  for  it.  And  in  summing  up  his  argument,  he 
contended  that  the  information  should  have  been  brought 
against  the  particular  persons — that  it  was  repugnant  and 
contradictory,  that  a  corporation  could  usurp  to  be  a  cor- 
poration— that  a  body  politic  or  being  could  usurp  to  be  a 
body  politic  or  being  before  it  had  a  being, — or  to  be  that 
same  body  politic  or  being  which  it  was  when  it  did  usurp 
— that  if  forfeiting  a  franchise  could  not  determine  it  till  the 
forfeiture  appeared  on  record,  then  the  old  corporation  sup-, 
posed  to  be  forfeited  did  continue  in  being  till  there  was  a 
record ;  and  consequently,  that  one  which  is  pretended  to. 
be  a  new  one  by  usurpation,  is  impossible. 

That  if  by  seizure  into  the.  king's  hands  the  continuance  of 
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Charles  11.  ^jj^  corporation  is  intended^  it  is  inconsistent  with  law  and 

1681.    justice  to  continue  in  the  king  any  thing  that  is  wrongfully 

^yj^^fQ  usurped.     And  he  objected  to  the  form  of  the  pleadings,  and 

j^      contended^  that  seizures  and  forfeitures  were  different ;  and 

Follexfen.  ^[^^1  the  forfeiture  by  misusing  or  abusing  a  fi-anchise  was 

not  applicable  to  a  capacity  or  being. 

That  the  common  council  were  merely  delegates,  deputies, 
or  ministers  of  the  corporation,  and  should  answer  for  what 
they  have  done  amiss  in  their  own  persons.  That  good  right 
had  been  shown  to  make  bye-laws  for  the  markets  and  tolls  ; 
and  that  if  any  one  of  those  points  were  with  him,  he  ought 
to  have  judgment. 
Jadgment.      In  the  next  term,  judgment  was  given  in  this  case. 

Pemberton   had  been  chief  justice   till  the  time  when 
it  began.*     Upon  its  commencement  he  was  removed,  and 
Chief  Justice  Saunders,  placed  in  his  stead  died  the  day  the 
judgment  was  given,  or  the  next  day  after;  and  Mr.  Justice 
Jones,  having  present  with  him  Mr.  Justice  Raymond,  and 
Mr.  Justice  Withers,   who  concurred  with  him,  delivered 
the  judgment  of  the  court,  affirming,  that  the  chief  justice 
was  of  the  same  opinion  with  them,  and  that  they  all  agreed, 
1st.  That  a  corporation  segregate  might  be  seized,  and  that 
the  statute  28th  of  Edward  III.  c.  10,  expressly  states  it ; 
and  that  bodies  politic  might  offend  and  be  pardoned ;  for 
which  the  articles  of  pardon,  in  the  12th  of  Charles  IL, 
and  the  statute  for  regulating  corporations  in  the  13th  year 
of  the  same  reign  were  cited. 

2nd.  That  the  exacting  and  taking  money,  by  the  pre- 
tended bye-law,  was  extortion,  and  a  forfeiture  of  the 
franchise  of  being  a  corporation. 

3rd.  That  the  petition  was  scandalous  and  libellous :  and 
the  making  and  publishing  it  a  forfeiture. 

4th.  That  the  act  of  the  common  council  was  the  act  of  the 
corporation. 

5th.  That  the  matter  set  forth  in  the  record  did  not  excuse 
or  avoid  the  forfeitures. 
6th.  That  the  information  was  well  founded,  and  therefore 

*  See  Life  of  Lord  Keeper  Guildford,  vol.  ii.  p.  40,  and  the  notes  there. 
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judgment  was  given,  that  the  franchise  should  be  seized  into  ch>rie»  ii. 
the  king's  hands  :  but  the  entry  of  it  was  respited  until  the      1681. 
king's  pleasure  should  be  known.  wan^to. 

And  the  attorney-general  as  to  the  issue  to  be  tried  by  j^^Zient. 
the  country :  and  the  claiming  to  have  sheriffs :  And  that 
the  mayor  and  aldermen  should  be  justices,  and  hold  ses- 
aons :  Ordered, ''  that  a  noli  prosequi  should  be  entered." 

As  to  the  rest,  the  court  took  time  to  advise  till 
Trinity  Term,  when  the  judgment  was  entered,  that  the 
mayor,  and  commonalty,  and  citizens,  had  forfeited  their 
franchise  tx)  the  king — ^that  their  plea  was  bad,  and  there- 
fore it  was  considered  that  the  liberty,  privilege,  and  fran- 
diise  of  being  a  body  politic  and  corporate,  and  pleading 
and  being  impleaded  by  their  corporation  name,  should  be 
taken  and  seised  into  the  king's  hands. 

This  case,  probably  in  a  judicial  as  well  as  a  political 
point  of  view,  the  most  important  that  ever  occurred  in  the 
courts  of  law,  both  in  its  origin  and  result,  has  been  much 
misrepresented  on  the  one  side  and  the  other.  It  is  impos- 
sible to  form  a  correct  opinion  upon  the  subject,  without 
considering  the  historical  facts  which  preceded  and  accom- 
panied it. 

Whether  called  for  by  the  king's  conduct  or  not,  which 
may  be  a  disputable  question,  the  House  of  Commons  had 
undoubtedly  thrown  great  difficulties  in  the  way  of  the  king 
and  his  government. 

The  city  of  London  had  taken  a  prominent  part  in  in- 
creasing those  difficulties.  Political  animosities,  aided  by 
incessant  and  violent  disputes  upon  religion,  had  arisen*  to 
the  greatest  possible  height ;  and  there  can  be  no  doubt  but 
that  the  election  of  the  sheriffs  in  London,  in  the  unusual 
course  to  which  we  have  before  referred,  whether  it  was 
l^al  or  not,  had  been  founded  upon  party  political  feelings. 

It  seems  however  clear,  that  the  interference  of  the  court 
on  that  occasion,  was  both  violent  and  arbitrary ;  and  in  a 
manner  not  justified  by  the  law. 

*  The  thaoks  of  the  House  were  given  at  this  time  to  the  city  of  Londoo,  for  the 
pan  it  took  io  these  transactions. 
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chMice  II.     ^  fj^|.  therefore  as  the  quo  warranto  was  in  any  degree  to 
1681      be  attributed  to  those  proceedings,  as  some  writers  have 
^pJI^io.  considered,  it  was  unwarrantable ;  but  upon  the  other  hand 
it  must  be  remembered,  that  the  House  of  Commons,  inordi- 
nately alarmed  upon  the  subject  of  papacy,  had  its  sus- 
picions and  fears  roused  to  such  an  extent,  as  to  be  led  into 
acts  altogether  unjustifiable,  and  upon  the  suspicions  it  en- 
tertained, was  attempting  to  interrupt  the  succession  of  the 
crown,  and  introduced  a  bill  into  Parliament  for  that  purpose. 
•  It  was  the  bounden  duty  of  the  king,  by  his  oath  and  ho- 
nour, to  maintain  that  succession  unimpaired.     Had  the  bill 
passed  both  Houses  of  Parliament  he  must,  as  a  man,  have 
given  it  his  negative.    It  was  better  for  him  personally — and 
for  the  nation  generally — that  he  should  avoid  that  dilemma, 
and  dissolve  the  Parliament. 

However,  be  that  point  as  it  may,  it  was  his  indisputable 
right  and  prerogative  to  do  so  if  he  thought  fit. 

On  the  other  hand,  it  was  the  clear  right  of  any  of  his 
majesty's  subjects — the  city  of  London  or  others — ^to  address 
the  king  in  a  becoming  manner,  upon  that  or  any  other  point 
connected  with  their  interest. 

But  for  any  individual — ^and  still  more  for  a  corporate 
body — exercising  municipal  and  judicial  government  under 
tile  authority  of  the  king — to  address  his  majesty,  and  state, 
that  by  the  exercise  of  his  rightful  prerogative,  the  prosecu- 
tion of  the  public  justice  of  the  kingdom — and  the  making 
provision  necessary  for  the  preservation  of  the  king  and  his 
subjects  had  been  interrupted — ^was  a  libel  on  the  king ;  and, 
ijiS  such,  ought  not  to  have  been  made  under  the  pretence 
of  a  petition  to  his  majesty.  And  even  if,  it  might  be  ex- 
cused, as  inconsiderately,  or  hastily  made ;  yet  its  being 
printed  and  generally  published  was,  under  any  circum- 
stances, sufficiently  unjustifiable  to  warrant  the  filing  of  the 
information  of  quo  warranto. 

The  making  of  the  bye-law  for  collecting  tolls  from  the 
market  was,  also,  probably  a  just  legal  ground  of  interpo- 
sition. But  still  it  is  evident,  that  it  was  lather  sought  for 
as  a  reason  for  supporting  the  quo  warranto,  than  the  real 
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cause  of  its  being  filed.    And  so  fiur  this  latter  complaint  ^^'^^"^ 
must  be  attributed  to  the  feeling  prevalent  at  that  time  in     lOSi. 
the  court  against  the  dty ;  and  it  undoubtedly  throws  upon  ^^amBto. 
the  proceeding  a  doubt  and  suspicion  which  would  not  have 
arisen  had  the  measure  been,  confined  to  its  real  occasion. 

Such  would  be  the  considerations  with  reference  to  filing 
the  information. 

As  to  the  progress  of  the  cause^  it  cannot  but  be  admitted 
on  both  handsy  that  the  case  was  most  ably  and  most 
learnedly  argued  on  both  sides^*  and  apparently  with  equal 
indifference  to  each  party,  and  under  no  restraint  or  embar- 
rassment. 

As  to  the  judgment  also,  undoubtedly,  the  removal  of  the 
Lord  Chief  Justice,  and  substituting  another  Judge,  is  open 
to  the  suspicion  which  will  always  attend  changes  of  that 
description,  without  any  honest  assignable  cause  for  them. 

But  it  is  an  unjustifiable  weakness  to  allow  such  a  suspi^ 
cion  to  warp  the  mind  from  considering  the  real  merits  of 
the  case. 

Upon  some  points  there  can  be  no  doubt,  that  the  judgment 
g^ven  by  the  court  could  be  supported. 

That  a  corporation  may  be  forfeited  there  can  be  no      /   ^.'       / 
qoestion.i' 

The  exaction  of  the  tolls,  though  perhaps  supportable  as 
a  ground  of  forfeiture,  is  a  disputable  point. 

That  the  petition  was  scandalous  and  libellous  there  can 
be  no  doubt ;  and  if  the  legality  of  its  being  made  were 
questionable,  there  can  be  no  hesitation  in  saying  that  the 
publishing  of  it,  was  in  a  corporation  a  high  crime  and 
misdemeanour :  which,  if  any  thing  could  justify  the  recalling 

*  Ai  preparadons  to  the  arguments  a  most  elaborate  collection  was  made 
from  the  city  records,  by  the  celebrated  antiquarian,  Mr.  Petyt,  whoee  MS8. 
have  been  quoted  from  the  Inner  Temple  Library :— and  the  records  to  which  he 
refers,  folly  confirm  all  we  have  before  stated,  with  respect  to  the  citizens — 
their  eoaetitnency^and  inhabitancy — continnal  reisdence— and  paying  scot  and  lot  : 
as  well  as  the  distinction  between  the  citizens  and  foreigners.  See  also  a 
writing  upon  the  same  subject  in  Strype's  Stow,  Ist  edit.  1755,  vol.  ii.  Holt's 
Rep.  10B ;  S.  C.  1  Shaw,  263, 2  Cro.  260, 10  Rep.  33,  Sutton*s  case. 

t  Rex  et  Reg.  v.  Larwood,  1  Raym.  Rep.  29 ;  tlie  King  o.  Amery,  2  T.  R. 
515.  The  King  v.  Monck,  2  Dumf.  k  East,  515.  And  see  the  references 
before,  p.  1783. 
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appears  which  shows  London  ever  to  have  been  incorporated ;  cbari»  ii. 
yet  the  legislature — as  almost  a  solitary  specimen  pf  the     i68i. 
kind — enacted,  contrary  to  the  fact — that   the  mayor  and      Q"^ 
commonalty  and  citizens  might  prescribe  to  be  a  body  cor- 
p&rate  avd  politic : — Probably  the  greatest  stretch  of  legis- 
lative power  which  our  statute  book  exhibits. 

Upon  the  whole,  therefore,  a  dispassionate  inquirer  must 
be  led  to  conclude,  that  comparing  these  legislative  and 
judicial  acts  with  each  other,  the  former  must  be  held  in 
lower  estimation  than  the  latter. 

But  whatever  justification  may  be  asserted  for  the  pro- 
ceedings in  the  London  quo  warranto,  it  is  impossible  to 
excuse,  or  make  any  apology  for,  the  proceedings  adopted 
with  respect  to  the  other  boroughs  in  England :  which  cannot 
be  characterised  in  any  other  manner  than  in  the  language 
adopted  by  Hume,  who  says — "  the  crown  thereby  gave  the 
"greatest  wound  to  the  legal  constitution  of  the  country, 
"  which  the  most  powerful  and  arbitrary  monarch  had  ever 
"  been  enabled  to  inflict."* 

The  course  adopted  after  the  judgment  in  the  London  quo 
warranto,  is  described  by  Roger  North,  in  his  life  of  the  Lord 
Keeper  Guildford^- — "  Either  to  court  or  frighten  harmless 

or  orderly  corporations  to  surrender — or  upon  refusal,  to 

*  plunge  them  in  the  chargeable  and  defenceless  condition 

*  of  going  to  law  against  the  crown — whereby  that  which 
would  not  come  by  fair  means,  was  extorted  by  violence." 
One  of  the  principal  instruments  in  these  proceedings  was 

Judge  Jefferies,  who  is  described  by  the  same  author — "  as 

"  having  originally  begun  in  the  city  with  a  turbulent  spirit, 

taking  part  with  the  commons  against  the  mayor  and  court 

oi  aldermen,  and  so  got  made  recorder."     It  is,  however, 

prohably  too  severe  to  attribute  this  conduct  to  Jefferies :  for 

tie  was  a  high  flier  for  the  authority  of  the  mayor,  and  court 

01  aldermen."    Jefferies  afterwards  gave   up  the  office  of 

border,  and  was  succeeded  by  Treby;  and  it  was  after 

Jefferies  was  made  a  judge,  that  he  obtained  much  credit 

•  Hume,  viii.  178. 

t  Roger  North,  in  his  Life  of  Lord  Keeper  Guildford,  p.  115. 
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charica  IT.  an  authority  Avhich  had  been  abased^  would  clearly  warrant 

1681.  the  forfeiture  of  the  municipal  franchise. 
wanaDto.  That  the  corporation  was  not  to  be  bound  by  the  act  of 
the  common  council^  was  a  mere  subterfuge  which  it  would 
have  been  a  disgrace  to  the  law  to  have  allowed  to  be  suc- 
cessful. In  facty  law,  and  morals,  it  was  the  act  of  the  cor- 
poration, and  intended  so  to  be. 

The  other  parts  of  the  judgment  are  merely  the  formal 
conclusions  of  law  from  the  above  premises,  and  upon  the 
whole,  no  mind  investigating  this  subject  with  the  impar- 
tiality which  the  distance  of  time  allows,  can  hesitate  to  give 
its  assent  to  the  legality  of  this  judgment. 

However,  so  perverse  axe  mankind,  that  when  a  supposed 
injury  has  been  committed,  they  are  prone  to  run  into  an 
opposite  extreme.  After  the  still  more  violent  reign  of 
James  II.,  upon  the  coming  of  the  Prince  of  Orange,  the 
legislature  were  induced  to  pass  an  act  declaring  that  the 
judgment  delivered  by  the  three  judges,  in  a  court  of  com- 
petent jurisdiction,*  after  a  full  hearing  of  the  case,  was 
illegal  and  arbitrary. 

It  is  perhaps  a  strong  position  to  state,  that  this  act  of 
the  legislature  is  difficult  to  be  supported,  either  on  the 
ground  of  law  or  justice;  but  a  consideration  of  the  statute 
will  appear  to  warrant  such  an  assertion. 

If  the  legislature  had  merely  restored  the  corporation  to 
all  its  functions,  it  would  have  done  all  that  was  useful  or 
necessary,  and  no  complaint  could  have  been  made  of  the 
proceeding.  But  to  go  beyond  that,  and  declare  the  judg- 
ment to  be  illegal  and  arbitrary,  must  be  attributed  to  the 
diseased  temper  of  the  times.  That  the  framers  of  the 
statute  were  disposed  to  go  great  lengths  upon  this  subject, 
may  be  farther  seen  from  this  circumstance — that  notwith- 
standing the  documents  and  authorities  which  were  referred 
to  in  that  case,  and  the  continued  series  we  have  quoted, 
as  well  as  those  published  by  the  numerous  writers  on  the 
rights  and  privileges  of  the  city  of  London ;  and  particu- 
larly the   late   publication  of   Mr.  Norton ;    no  document 

•  2  Will.  &  Mary»  cap.  8. 
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appears  which  shows  London  ever  to  have  been  incorpo^ted ;  charies  ii. 
yet  the  legislature — as  almost  a  solitary  specimen  pf  the     I68I. 
kind — enacted,  contrary  to  the  fact — that   the  mayor  and      Q"® 
commonalty  and  citizens  might  prescribe  to  be  a  body  cor- 
porate and  politic: — Probably  the  greatest  stretch  of  legis- 
lative power  which  our  statute  book  exhibits. 

Upon  the  whole,  therefore,  a  dispassionate  inquirer  must 
be  led  to  conclude,  that  comparing  these  legislative  and 
judicial  acts  with  each  other,  the  former  must  be  held  in 
lower  estimation  than  the  latter. 

But  whatever  justification  may  be  asserted  for  the  pro- 
ceedings in  the  London  quo  warranto,  it  is  impossible  to 
excuse,  or  make  any  apology  for,  the  proceedings  adopted 
with  respect  to  the  other  boroughs  in  England :  which  cannot 
be  characterised  in  any  other  manner  than  in  the  language 
adopted  by  Hume,  who  says — "  the  crown  thereby  gave  the 
"  greatest  wound  to  the  legal  constitution  of  the  country, 
"  which  the  most  powerful  and  arbitrary  monarch  had  ever 
"  been  enabled  to  inflict."* 

The  course  adopted  after  the  judgment  in  the  London  quo 
warranto,  is  described  by  Roger  North,  in  his  life  of  the  Lord 
Keeper  Guildford*^' — "  Either  to  court  or  frighten  harmless 
"  or  orderly  corporations  to  surrender — or  upon  refusal,  to 
''  plunge  them  in  the  chargeable  and  defenceless  condition 
"of  going  to  law  against  the  crown — whereby  that  which 
"  would  not  come  by  fair  means,  was  extorted  by  violence." 

One  of  the  principal  instruments  in  these  proceedings  was 
Judge  JefFeries,  who  is  described  by  the  same  author — "  as 
"  having  originally  begun  in  the  city  with  a  turbulent  spirit, 
"  taking  part  with  the  commons  against  the  mayor  and  court 
"  of  aldermen,  and  so  got  made  recorder."  It  is,  however, 
probably  too  severe  to  attribute  this  conduct  to  Jefferies :  for 
"  he  was  a  high  flier  for  the  authority  of  the  mayor,  and  court 
"  of  aldermen."  Jefferies  afterwards  gave  up  the  office  of 
recorder,  and  was  succeeded  by  Treby;  and  it  was  after 
Jefferies  was  made  a  judge,  that  he  obtained  much  credit 

*  Hume,  viii.  178. 

t  Roger  North,  in  his  Life  of  Lord  Keeper  Guildford,  p.  115. 
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Chariet  II.  ^i^Ji  ^he  king,  for  procuring,  in  the  manner  suggested  above, 
1681.  in  the  life  of  the  lord  keeper,  the  surrenders  of  many  char- 
ters, insomuch,  **  that  when  he  went  the  midland  circuit  as 
"  lord  chief  justice,  he  is  said  to  have  made  it  his  great 
"  business  to  terrify  the  people  into  compliance  with  the 
*^  surrender  of  their  charters.  And  at  his  return  he  waited 
*^  on  his  majesty  at  Windsor,  and  delivered  up  to  him  the 
'^  charters  of  the  city  of  Lincoln,  and  of  several  others  within 
**  his  circuit,  as  an  oblation,  it  is  added,  of  his  own  loyalty, 
"  and  a  triumph  over  the  people's  liberties."*  One  of  the 
charges  against  him  afterwards  was  ''  his  avoiding  the 
charters.'*t 

These  proceedings,  Hume  justly  observes,   ^Meft  no  na- 
**  tional  privileges  in  security,  but  enabled  the  king  under 
**  like  pretences,  and  by  means  of  like  instruments,  to  reclaim 
^      "  all  the  charters  which  he  pleased." 

The  effect  of  such  a  course  upon  those  who  witnessed  their 
danger,  is  also  aptly  described  by  him  '^  as  unfortunately  em- 
**  barking  in  faction  those  powers,  talents,  and  exertions, 
"  which,  if  applied  in  a  legal  and  constitutional  manner  to 
'*  redeem  the  state,  might  have  produced  effects  more  profit- 
^'  able  to  the  country  and  less  ruinous  to  themselves." 

Another  individual,  engaged  in  procuring  the  surrender  of 
the  charters,  was  the  Earl  of  Bath;  who  returned  from  (Corn- 
wall only  the  day  after  the  king's  death,  with  powers  of  attor-  «^ 
ney  to  surrender  the  charters  of  13  or  14  places  in  the  west. 
And  he  is  said  to  have  had  in  his  possession  ^^  no  less  than 
"15  charters,  so  that  some  called  him  the  '  prince  elector;' 
'^  and  he  put  into  those  charters  for  Cornwall  (as  we  have 
"  noted  before),  the  names  of  various  officers  of  the  guards.";^ 

And  Roger  North  also  says,  "  that  the  trade  of  charters 
"  ran  to  excess,  and  turned  to  an  avowed  practice  of  garbling 
^^corporations  for  the  purpose  of  carrying  elections  to  the 
«  Parliament.''^ 

•  3  Kennet,  433.  t  5  Cobbett»  P.  H.,  p.  413. 

t  EvBlyn's  Mem.  vol.  i.  p.  561. 

§  Burnett's  Hist,  of  his  own  Timet»  vol.  iii.  p»  1072. 
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Chariw  II. 
BRISTOL, 

Bristol  was  another  of  the  places  proceeded  against ;  the 
elections  of  mayors,  sheri£Psy  and  other  officers  being  alleged 
to  be  made  by  different  numbers — 49,  51,  and  53,  instead  of 
the  usual  qumber  of  43  ;*  and  the  charge  was,  that  they  had 
claimed  to  be,  of  themselves^  a  body  corporate  and  politic, 
&C.,  and  to  appoint  two  sheriffs  and  the  mayor  to  be  justices 
of  the  peace,  and  to  choose,  from  themselves,  a  common 
council,  consisting  of  certain  citizens  exceeding  the  number 
of  50,f  with  power  to  make  bye-laws,  &c. 

The  city,  alarmed  at  these  proceedings,  executed  a  surren- 
der to  the  king  in  the  following  form : 

'*  To  the  king's  most  excellent  majesty. 

"  We,  the  mayor,  burgesses,  and  commonalty,  having  for 
several  years  past  negotiated  all  the  principal  affairs  of  this 
city,  made  all  the  elections  of  our  mayor  and  recorder,  town 
clerk,  sheriffs,  common  councilmen  and  all  other  officers 
whatsoever  amongst  us,  by  a  supernumerary  common  council, 
contrary  to  the  institutions  of  this  city  and  charters,  and  con-^ 
trary  to  the  usage  and  custom  ever  since  that  time,  till  of 
late  years ;  and  that  we  may  have  been  faulty  in  that  par- 
ticular, and  that  there  are  ^ome  defects  in  the  model  of  .the 
government  among  us.  We  therefore  pray  and  beseech 
your  majesty  to  accept,  and  we  have  granted,  surrendered, 
and  yielded  up  all  the  powers,  franchises,  liberties,  privileges, 
authorities,  &c.,  heretofore  granted,  used,  or  exercised, 
concerning  the  electing  of  any  person  or  persons  to  the 
offices,  trusts,  &c.  of  mayor,  aldermen,  sheriffs,  recorder,  or 
town  clerk,  by  virtue  of  any  letters  patent,  charters,  pre- 
scriptions, &c.  And  we,  the  mayor,  burgesses  and  common- 
alty pray  your  majesty  to  accept  this  surrender,  and  im- 
plore your  favour  to  confirm  pur  charter  as  to  all  other 
privileges,  and  to  grant  unto  the  citizens  the  said  liberties 
aad  franchises,  or  so  many  of  them  as  your  majesty  may 
thmk  conducive  to  the  good  government  of  the  city /'J 

*  Vide  post.,  pp.  17dB,  1799.  t  lb. 

t  In  this  raireoder,  die  town  clerk  is  mentioned,  but  no  snch  officer  is  created 
W  tny  previous  charter.    This  surrender  is,  in  point  of  law,  void,  never  having 
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charjw  II.  Bristol,  like  London,*  is  not  spoken  of  as  a  corporation  in 
Bristol,  any  of  the  charters  before  this  time.  And  in  a  case  at  law 
^^^'  in  1682,t  it  was  objected  to  the  mayor  and  sheriffs  that  they 
did  not  allege  themselves  to  be  a  corporation.  It  is  described 
in  the  information  of  quo  warranto,  as  having  usurped  the 
right  of  being  a  body  corporate  and  politic.  The  mayor,  bur- 
gesses, and  commonalty  in  their  surrender,  do  noty  in  any 
respect,  refer  to  their  having  been  a  corporation. 

After  this  surrender,  the  king  granted  a  charter  to  Bristol, 
for  the  purpose  of  incorporating  it,  which  commences  vidth  a 
recital,  that  for  the  bettering  of  the  city  of  Bristol,  and  for 
the  good  rule  and  government  of  the  people  therein ;  and 
upon  the  petition  of  the  late  mayor,  burgesses  and  com- 
monalty, the  king  had  granted  that  it  might  be  for  ever  a 
Incorpo-  city  incorporated  and  county  by  itself,  in  as  ample  and  large 
borders,  &c.  as  the  city  and  county  had  been  terminated 
for  any  time  within  the  space  of  twenty  year  past. 

That  the  citizens  and  inhabitants  of  the  city,  and  their 
Name,    successors,  might  be  a  body  corporate  and  politic,  by  the  name 
"  of  the  mayor,  burgesses  and  commonalty  of  the  city  of 
Bristol,"  with  power  to  purchase  lands,  &c.  and  have  per- 
petual succession,  &c. 

The  mayor  and  two  "^sheriffs  are  then  appointed,  who 
were  to  have  the  same  authority  as  their  predecessors  there- 
tofore had  in  Bristol. 

That  all  mayors  should  have  their  oaths  of  ofEce  admi- 
nistered to  them  by  the  mayor  of  the  city  immediately  pre- 
ceding, if  surviving  and  abiding  in  the  city;  or  in  his  ab- 
sence, by  the  recorder ;  and  in  his  absence,  by  the  senior 
alderman  who  at  that  time  should  be  inhabiting  and  residing 
within  the  city. 

'  That  there  might  be  in  the  city  as  many  of  the  better  and 
more  discreet  burgesses  and  inhabitants,  who  with  the  mayor 

been  enrolled.— NewIiDg  v.  Francis,  3T.  Rep.  389.— But  it  having  at  a  subsequent 
period  been  cancelled  by  the  attorney-general,  and  returned  to  the  mayor,  it  was 
rendered  absolutely  nugatory. 

*  London  aUo  was  not  mentioned  as  a  corporation,  till  a  charter  granted  to  them  in 
the  sixth  year  of  James  I.,  and  then  only  indirectly  in  the  confirmation  of  the 
privileges  "  granted  to  them  and  their  predecessors,  by  whatsoever  name  of  tncor- 
"poralion."  f  2  Show.  236. 


QUO  WARRANTO  INFORMATIONS.  1797 

and  aldermen,  should  not  exceed  the  number  of  43;  and  with  Charieg  ii. 
them  should  be  called  the  common  council,  to  aid  the  mayor    Bristol. 
for  the  good  governance  of  the  city,  &c. ;  and  that  as  vacan- 
cies occurred,  they  should  be  supplied  from  the  discreeter  Vacancies, 
bui^esses  and  inhabitants. 

Powers  are  then  granted  to  the  common  council  to  make 
bye-laws,  &c. 

That  DO  laws  made  by  them  should  be  binding  beyond 
the  space  of  one  year,  unless  approved  of  by  the  lord 
chancellor. 

That  the  common  council  should  elect  the  mayor  annually 
from  themselves;  and  also  the  two  sheriffs  from  among 
themselves  or  not;  and  might  elect  and  nominate  all  other 
officers. 

The  recorder  is  then  appointed  and  named ;  but  future 
recorders  were  to  be  elected  by  the  mayor  and  common 
council ;  and  their  selection  confirmed  by  royal  assent. 

The  recorder  and  eleven  others  are  then  nominated  and 
appointed  aldermen,  and  to  be  justices  of  the  peace,  with  the 
same  powers  as  theretofore. 

That  the  mayor  and  aldermen  should  fill  up  vacancies 
from  the  common  council. 

That  all  the  aldermen  of  the  city  for  the  time  being,  the 
recorder  excepted,  should   be    resident  within   the  city  or  Resident, 
suburbs,  liberties  and  precincts  of  the  same. 

The  charter  then  proceeds  to  grant  amongst  other  things, 
that  the  mayor  and  commonalti/  shall  have  all  fines,  &c.  Common- 

That  the  mayor  might  hold  four  sessions  of  the  peace. 

That  all  the  fines  at  gaol  delivery  should  be  reserved  to 
the  crown. 

A  town  clerk,  and  steward  of  the  sherifTs  court  are  then 
appointed  and  named :  and  that  the  common  council  might 
elect  the  successors,  who  were  to  be  barristers  of  three  years' 
standing,  and  approved  of  by  the  king. 

That  the  two  coroners,  nominated  in  future,  should  be 
elected  by  the  common  council,  and  approved  of  by  the  king. 

That  all  the  corporate  officers  should  be  removable  under 
the  seal  of  the  privy  council. 
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charieaii.      A  gnuit  of  fairs  and  markets,  &c.,  with  a  general  confir- 
Bristol.  mation  of  privileges,  concludes  this  charter. 
1^^*        It  should  be  observed,  that  this  document  establishes  that 

inhahiianti  the  burgesses  were  the  inhabitants  of  the  place ;  by  stating  in 
the  preamble  that  it  was  intended  for  keeping  the  peace  of  the 
town,  and  the  good  rule  and  government  o{  the  people  therein; 
which  clearly  describes  the  persons  intended  to  be  affected 
by  the  charter ;  and  there  seems  no  sound  reason  for  assum- 
ing that  they  were  not  the  persons  to  whom  it  was  granted. 

Surrender.  It  seems  to  assume  that  the  former  charters  had  been  sur- 
rendered, because  it  speaks  of  the  late  mayor,  burgesses, 
and  commonalty.  If  it  was  granted  on  the  assumption  of  the 
surrender  being  valid,  a^  in  fact  it  turns  out  not  to  be,  the 
charter  was  void,*  inasmuch  as  the  king  was  deceived,  and 
the  charter  granted  on  the  erroneous  assumption  of  a  valid 
surrender.+ 

iQcorpon-  This  charter  expressly  incorporates  the  town,  and  makes 
the  citizens  and  inhabitants  the  corporation ;  which  tends  to 
confirm  the  opinion  before  expressed,  that  it  was  not  anciently 
a  corporation ; — for  after  so  long  a  series  of  charters,  it  would 
be  strange,  that  one  should  be  granted,  expressly  parti- 
cularizing all  the  corporate  powers,  and  should  incorporate 
them  in  a  new  and  unusual  manner,  if  they  v^re  before  incoi^ 
porated  by  implication  or  otherwise.  • 

inhabitantB  It  should  also  be  observed,  that  the  incorporation  expressly 
includes  the  inhabitants;  confirming  the  former  assumption, 
that  the  inhabitants  were  the  persons  intended  to  be  included 
in  the  operation  of  the  charter. 

CommoD  The  ^'  common  council "  are  first  mentioned  by  name  in 
this  grant.  Excepting  indeed  that  in  the  quo  warranto,  the 
burgesses  and  commonalty  are  charged  with  usurping  the 
privilege  of  choosing  a  common  council ;  and  in  the  surrender, 
the  burgesses  admit  that  they  have  had  a  supernumerary 
common  council ;  so  that  it  seems  questionable  whether  they 
were  entitled  to  have  such  a  body  before  this  charter ;  and 

*  Iq  1710,  the  burgesses  refused  to  act  under  this  charter,  considering  it  void. 

t  See  Piper  v.  Dennis,  Holt's  Rep.  170 ;  12  Mod.  253 ;  and  Butler  v.  Palmer, 
Salk.190;  Rex  v.  Osborne,  4  East,  327 ;  and  M*Williams's  case.  Dyer,  237  a; 
and  the  Duke  of  Somerset's  case,  3  Dyer,  355. 
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88  it  ws^s  void,  it  could  not  give  them  the  right  of  electing  ^^^  "- 
such  a  body;   therefore   it   seems  that  such  election  can^    Bristol, 
not  be  supported ;  nor  any  election  of  the  kind  excepting  the 
40  under  the  charter  of  the  47th  of  Edward  III. 

A  common  clerk  also  is  for  the  first  time  appointed  by  this 
grant;  although  such  an  officer  is  before  mentioned  in  the 
charter  of  the  16th  Charles  II. ;  but  it  does  not  appear  by  what 
authority  he  had  been  appointed.  It  seems  to  be  assumed  in 
this  charter  of  the  36th  Charles  IL,  that  a  common  clerk  had 
existed  long  before  in  the  city. 

IPSWICH. 

Ipswich  also  was  another  place  against  which  similar  pro- 
ceedings were  had  in  the  Court  of  King's  Bench:  by  which 
the  burgesses  were  intimidated,  and  imitating  the  example 
of  many  other  corporations,  they  surrendered  all  their  char-  surrender, 
ters,  franchises,  and  privileges  to  the  king,  by  a  formal  deed 
under  their  common  seal.  After  this  was  obtained  from 
them,  his  majesty  incorporated  them  anew,  by  granting  the 
following  charter,  which  commences  with  a  recital,  ^^that 
"  for  the  advancementof  the  town,  and  hoping  that  the  bur- 
''  gesses,  and  inkabitantSy  by  enjoying  more  ample  liberties, 
"  would  feel  themselves  more  bound  to  perform  their  services," 
granted  that  the  town  or  borough  of  Ipswich,  might  for  ever  be 
a  town  or  borough  incorporated,  and  that  the  burgesses  and  Iocon>o- 
commoncdty  might  for  ever  be  one  body  corporate  and 
politic,  and  that  by  the  name  of  **  the  bailiffs,  burgesses, 
and  commonalty,"  might  have  perpetual  succession,  tec. — 
the  usual  corporate  powers  are  then  granted,  and  provisions 
respecting  the  election  of  the  municipal  officers. 

The  charter  concludes  with  a  clause,  that  "  all  the  officers 
''  of  the  borough  should  be  removable  by  order  of  the  king  in 
**  privy  council.'^ 

It  also  provides  that  the  common  council  might  admit  any  Common 
persons   inhabiting  or  not   inhabiting   within  the  town  or 
borough,  to  he  freemen  for  their  lives,  of  the  borough,  if  not  Freemen, 
by  the  common  council  r^noved ;  but  that  no  person  should 
be  admitted,  who  did  not  conform  to  the  church  of  England; 
receive  the  holy  eucharist  within  the  space  of  six  months 
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charieg  II.  before ;  and  take  the  oaths  of  allegiance  and  supremacy, 
168*4.     before  the  bailiffs  of  the  town. 

CHESTER. 

Chester  also  was  in  the  same  predicament.  A  warrant  of 
attorney  to  appear,  was  produced  under  the  mayor's  seal, 
and  was  afterwards  followed  by  a  surrender.* 

ROMNEY,  &c. 

Romney,  and  many  other  places  too  numerous  to  mention, 
•  experienced  a  similar  unconstitutional  interference. 

PETERSFIELD. 

1688.  The  extent  however  to  which  proceedings  went,  may  be 
collected  from  this  fact,  that  in  the  convention  Parliament, 
the  precept  to  Peiers^Zrf  (amongst  other  places)  was  directed 
to  the  chief  magistrate,  or  such  others  of  the  borough  of  Pe- 
tersfield,  as  had  a  right  to  make  returns  according  to  the 
ancient  iisage  of  the  borough,  before  the  seizure  or  surrender 
of  charters,  in  the  time  of  King  Charles  II. 

IRELAND. 

Generally  speaking,  the  same  system  of  interference  with 
the  boroughs  and  corporations,  which  prevailed  during  this 
reign  in  England,  was  extended  also  to  those  institutions  in 
Ireland ;  if  not  as  universally,  at  least  more  decisively,  and 
expressly  for  the  purpose  of  influencing  the  parliamentary 
elections.^  Thus  the  year  after  the  Restoration,  the  following 
letter  was  written  by  Lord  Orrery,J  to  "  the  Sovereign  and 
Kinsale.   inhabitants  of  the  town  of  Kinsale,'^ 

*  Skinner,  154. 

t  An  answer  to  a  letter  addressed  in  this  reign  to  an  English  Peeress,  shows  that 
immediate  compliance  was  not  always  given  to  the  nomination  of  members.  Sir 
Joseph  Williamson,  Secretary  of  State,  wrote  to  Lady  Anne,  widow  of  the  Earls 
of  Dorset  and  Pembroke,  and  heiress  to  the  House  of  Clifford  and  Cumberland, 
and  who  possessed  the  borough  of  Appleby,  to  name  a  candidate  to  her  for  that 
borough  ;  to  which  application  the  following  answer  was  returned . — 

"  /  have  been  bullied  by  an  usurper,  I  have  been  neglected  by  a  Court,  bui  I  wiU 
"  not  be  dictated  to  by  a  subject  ;  your  man  shan't  stand. 

"  Anne  Dorset,  Ppmhrohe,  ami  Montgomery.*' 

X  Orrery  State  Letters.  The  Earl  of  Orrery  was  at  this  period  one  of  the  lords 
justices. 


•  ■•^ 
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Charles  II. 

"  Gentlemen,  Dublin,  Nov.  26,  1661. 


ffV  1  T\ftSt  I  ^ 

"  His  majesty  having  commissioned  the  lords  justices  jggj  * 
speedily  to  convene  a  Parliament  here,  they,  in  order  thereto, 
have  sent  out  writs  to  the  several  counties  and  boroughs  in 
this  kingdom  for  electing  members  to  serve  in  Parliament, 
which  will  begin  the  8th  of  May  next,  and  therefore  shall 
entreat  you  to  choose  Colonel  Randle  Clayton,  to  serve  as 
one  of  the  burgesses  of  the  corporation.  And  if  you  have 
not  agreed  upon  another  for  yourselves,  then  William  Fitz- 
gerald may  be  the  other ;  and  one  or  both,  if  choseii,  shall 
serve  you  gratis,  and  act  as  earnestly  in  your  concerns  as 
any  other  you  shall  choose.  The  performing  whereof  shall 
be  acknowledged  as  a  kindness  done  to  your  friend  and 

servant. 

"  Orrery."* 

"  For  my  respected  friends  the  sovereign  and 

inhabitants  of  the  town  of  Kinsale." 

Six  years  afterwards  the  following  letter  was  also  sent  to  the 
same  place : — 

"  Earl  of  On-ery,  Lord-President  of  Munster,  to  Sir  Robert 
Southwell,  clerk  of  his  majesty's  privy  councils. 

"  Sir,  ''  Charlevilley  5ih  Sept.,  1667. 

"  I  have  received  yours  of  the  third  instant,  and  am 
sorry  you  should  meet  with  no  readier  a  compliance  from  the 
sovereign  and  burgesses  of  Kinsale  than  I  find  by  yours  you 
have  done ;  and  although  I  have  not  so  much  experience  in  the 

*  The  Earl  of  Orrery,  who,  as  Lord  Broghill,  took  so  conspicuous  a  part  during  the 
Protectorate,  having  declared  for  the  restoration  of  the  Stuart  dynasty,  he  was,  in 
1660,  created  £arl  of  Orrery;  sworn  of  the  king's  privy  council,  appointed  one  of 
the  lords  justices,  and  lord  president  of  Munster.*  His  character  was  so  celebrated 
^  a  judge  in  his  presidency  court,  that  the  king,  and  the  Duke  of  York,  offered 
him  the  seals,  after  the  disgrace  of  Clarendon.  The  Earl  of  Orrery,  also,  drew  the 
famous  act  of  settlement,  by  which  titles  to  the  property  of  the  Irish  nation  were 
granted  and  secured. 

In  a  letter  of  April  9th,  1678,  among  the  State  Papers  and  Correspondence  of  the 
^1  of  Orrery  with  the  Duke  of  Ormond  and  Sir  Robert  Southwell,  he  states, 

*  Vide  post.,  Kinsale. 
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cimrkt  II.  ii^^  as  to  advise  you  which  way  to  proceed  in  your  busineflSy 
yet  I  am  not  of  Mr.  Ryan  and  Mr.  Hoare'8  opinion,  who  say, 
that  a  corporation,  being  an  invisible  body,  cannot  be  sued.* 
If  such  quibbles  are  in  the  law,  I  am  a  stranger  to  them :  but 
I  think  that,  in  honour  and  conscience,  all  engagements  ought 
to  be  performed  to  whomsoever  the  management  of  the  new 
charter  is  committed.  I  know  my  lord-Ueutenant  hath  ordered 
that  none  in  this  province  shall  pass  without  my  approbation  of 
the  persons  to  be  nominated  in  it ;  but  that  will  take  up  some 
time  before  it  be  performed,  for  until  Cork,  Waterford,  and 
Limerick,  the  three  cities  of  this  province  which  must  be  first 
preferred,  have  their  charters,  the  charters  of  any  other  of  the 
corporations  will  not  be  permitted  to  be  proceeded  on.  Al- 
though I  am  of  opinion  that  the  opposition  given  to  your  lease 
by  some  of  the  burgesses  is  a  juggle,  yet  I  can  say  no  more 
than  this,  that  if  your  contest  comes  judicially  before  me^  I  shall 
not  vary  from  the  opinion  I  have  of  your  bargain,  nor  from 
anything  else  which  may  be  against  favour  or  hindness  to  you, 
and  I  do  believe  your  procuring  the  opinion  of  this  provinda) 
court,  that  your  contract  ought  to  be  made  good,  will  be  no 
small  inducement  to  procure  a  clause  for  it  in  the  new  charter,'' 
&c.  &c.  &c. 

STATUTES. 

The  statutes  also  in  Ireland  proceeded  much  in  the  same 
1660.     course  as  in  this  part  of  the  kingdom. 

Cap.  1.  They  commence  with  a  recognition  of  the  king's  title  to  the 
throne;  and  of  renunciation  and  abhorrence  of  the  rebellious 
and  traitorous  patricide  of  King  Charles  I. 

"  The  growth  of  popery  will  be,  I  find,  much  taken  to  heart.  I  confess  that  is  a 
plant  I  would  not  have  thrive  in  his  majesty's  dominions.  I  am  one  that  detest  per- 
secuting any  for  conscience,  but  I  would  not  have  those  too  high  which  make  per- 
secuting all  others  for  their  conscience  a  canoa»  and  consequently  a  duty  of  their 
religion."    v/ 

These  letters  present  a  most  perfect  delineation  of  the  private  events  which  cha- 
racterise the  period  between  1661  and  1679* are  also  highly  illustrative  of  the  rea] 
administration  of  the  law— and  the  general  state  of  Ireland  ;— but  we  purposely  ab- 
stain from  other  extracts,  which  might  seem  to  apply  too  much  to  the  present  times, 
and  have  the  appearance  of  party  feeling. 

*  This  w^  the  argument  of  Sir  George  Treby,  the  recorder,  and  Mr.  PoUexfen,  in 
the  London  quo  warranto.  The  metaphysical  extravagance  of  it  is  too  absurd  for 
the  sober  decisions  of  judicial  investigation. 
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An  act  for  the  confirmation  of  judicial  proceedings,  and  for  ch^^^iL 
their  continnance.  '  Cap.  2, 3. 

In  the  succeeding  year,  there  are  also  acts  for  raising  money     1661. 
for  his  majesty's  service,  for  continuing  the  customs  and  excise  Cap.  i. 
and  subsequent  statutes  as  to  the  poundage  and  tonnage ;  and  Cap.  3. 
an  act  for  the  better  execution  of  his  majesty's  declaration  for   1662. 
ike  settlement  of  the  kingdom :  which  is  followed  in  the  statute  Cap.  2, 
book  by  the  king's  declaration :  with  instructions  to  the  com- 
missioners, who  are  also  appointed ;  and  the  regulations  are 
given  at  great  length. 

There  are  also  rules  relative  to  trade,  giving  to  every  mer-  Cap  9. 
chant  fi^ee  Uberty  to  trade,  distinguishing  between  natives  and 
strangers,  and  those  bom  out  of  the  dominions  of  his  majesty, 
and  afterwards  made  denizens. 

And  an  act  for  the  real  union  and  division  of  parishes :  and  Cap.  lo. 
concerning  churches  and  free  schools. 

Another  statute  for  encouraging  Protestant  strangers  to  Cap.  13. 
inkabit  and  plant  the  kingdom  of  Ireland. 

An  act  for  an  additional  revenue  to  his  majesty,  for  the  Cap.  17. 
support  of  his  crown  and  dignity ;  and  for  licenses  for  the  Cap.  18. 
selling  of  ale  and  beer. 

An  act  corresponding  with  that  in  England,  for  taking  Cap.  19. 
away  the  courts  of  wards  and  liveries,  and  tenures  in  capite, 
and  by  knight  service. 

An  act  for  explaining  doubts  in  the  act  of  settlement.  Cap.  2. 

An  act  for  the  uniformity  of  public  prayers,  &c.    And  Cap.  6. 
another  for  the  provision  of  ministers  in  cities  and  corporate  Cap.  7. 
I  towns. 

A  statute  for  the  better  collection  of  hearth  money.     With  Cap.  18. 
respect  to  which  it  may  be  observed,  that  this  tax  is  im- 
i  posed  on  the  owners  and  occupiers  of  houses,  as  we  have 

seen  the  scot  and  lot  were  from  the  earliest  period.  And  as 
a  confirmation  of  the  property  of  the  clergy  being  generally 
discharged  from  burdens  of  this  description,  a  special  clause 
is  introduced  to  make  them  liable  to  this  particular  tax. 
For  which  their  peculiar  position  will  readily  accoimt. 

A  further  declaration  was  made  for  the  removal  of  doubts 
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CharicB  n.  ^g  ^q  provisioDS  under  the  act  of  settlement^  which  are 
1673.  generally  termed  "  the  new  rules,^^  They  run  to  great  length  ; 
Rules.  SLnd  specific  rules  are  made  for  Dublin,  Drogheda,  Limerick, 
Gralway ;  and  also  a  set  of  rules  for  Cork,  Waterford,  Kin- 
sale,  Youghal,  Cashel,  Clonmel,  Athlow,  Londonderry,  Car- 
rickfergus,  Coleraine,  Strabane,  Charlemont,  Trim,  Dundalk, 
Kilkenny,  Wexford,  and  Ross ;  and  other  "  rules  for  the 
"  regulation  general  of  all  cities,  walled  towns,  and  corpora- 
'^  tions  in  Ireland ;  and  the  elections  of  magistrates  and  officers 
"  there,  for  which  no  other  particular  rules  had  been  made." 
They  stat^  an  address  made  to  the  Duke  of  Ormond,  as  lord 
lieutenant,  by  the  commissioners  appointed  by  the  king,  spe- 
cifying the  doubts  which  had  arisen  upon  the  cases  before 
them,  as  to  the  construction  of  the  act  of  settlement. 

Declara-       The  lord  lieutenant  and  council  therefore  make  a  decla- 

tinn 

ration  to  remove  those  doubts.  After  which  follow  the  dif- 
ferent rules  to  which  we  have  referred,  relative  to  the  election 
of  mayors  and  other  officers,  and  the  oaths  to  be  adminis- 

DubliQ.  tered  to  them.  Those  for  Dublin  declared  the  number  of 
the  common  coimcil,  consisting  of  the  mayor,  sheriffs,  and 
aldermen,  and  the  sheriffs'  peers,  not  exceeding  48 ;  to  be 
chosen  out  of  the  several  guilds  and  corporations  of  the 
city,  specifying  the  manner  in  which  they  were  to  be 
nominated.  "  And  any  person  pretending  to  be  one  of  the 
"  commons  not  having  been  duly  elected,  was  to  be  dis- 
'^  franchised.  The  fine  is  fixed  for  the  admission  of  all 
"  foreigners,  strangers,  and  aliens,  as  well  others  as  pro- 
^'  testants,  who  are  merchants,  traders,  artizans,  artificers, 
^^  seamen,  or  otherwise  skilled  and  exercised  in  any  mystery, 
"  craft,  trade,  or  in  the  working  or  making  of  any  manufac- 
"  ture,  or  in  the  art  of  navigation,  who  were  at  that  time 

Residing.  '^  present,  residing  and  inhabiting,  or  should  at  any  time 
^'  thereafter  come  into  the  city  with  intent  and  resolution 
'^  there  to  inhabit,  reside,  and  dwell,  should  upon  their 
"  reasonable  suit  or  request  made,  and  upon  payment  down, 
"  or  tender  of  20^.  by  way  of  fine  to  the  lord  mayor  and 
^'  council,  or  other  persons  authorized  to  admit    and   make 
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"  freemen,  be  admitted  freemen  of  the  city ;  and  if  they  should  chwies  ii. 
"  desire  it  of  all  or  any  guild,*  brotherhood,  society,  or  fellow-     1673. 
"  ship,  of  any  trade,  craft,   or   other    mystery  within  the  NewRuies 
<'  same  during  his  or  their  residence,  for  the  most  part  and  ^G^iT' 
^  his  and  their  families  constant  inhabiting  within  that  king- 
"dom,  and   no  longer;  and  should  enjoy  all  privileges  of 
''  trading,  working,  buying,  and  selling  as  any  freemen  of  the 
''city  might  enjoy  by  virtue  of  his  freedom;  and  persons  so 
''  admitted  are  to  be  taken  as  denizens." 

The  oath  of  allegiance  is  then  directed  to  be  administered ,  Oath, 
and  all  other  customary  oaths ;  and  that  they  ''  shall  pay  all 
''  such  charges  as  all  freemen  of  his  majesty's  subjects  of 
''  the  like  trade  shall  pay.  And  any  persons  refusing  to 
''  admit  any  such  persons  shall,  upon  complaint,  and  due 
"  proof  of  such  refiisal  before  the  lord  lieutenant,  and  other 
"  chief  governor,  be  disfranchised,  and  from  thenceforth  be 
''  incapable  without  their  license  of  being  a  freeman.  And 
"  the  stranger,  upon  tender  of  his  20«.  by  way  of  fine,  and 
"  taking  the  oath  before  any  justice  of  the  peace,  shall 
''  thereupon  be  deemed,  reputed,  and  taken  to  be  a  freeman 
"  of  the  city,  and  of  the  brotherhood,  &c.  where  he  was  denied, 
''  and  might  from  thenceforth  exercise  all  the  privileges,  &c. ; 
''  and  any  person  interrupting  them,  shall,  upon  like  com- 
''  plaint  before  the  lord  lieutenant,  be  disfranchised." 

The  rules  are  established  for  ever,  and  are  directed  to  be 
enrolled  in  chancery. 

It  is  impossible  for  the  reader  to  peruse  these  rules,  and 
recollecting  the  history — laws  —  charters  and  documents 
which  have  been  before  cited,  not  to  perceive  that  these 
directions  must  have  been  copied  from  the  ancient  privileges 
and  practices  of  the  English  and  Irish  boroughs. 

It  will  be  seen  in  the  first  place,  that  the  whole  rests,  as  Residence, 
common  sense,  and  the  reason  and  object  of  the  regulations, 
would  dictate,  upon  actual  residence. 

Every  person  of  the  description  mentioned  was,  upon  his 
request,   to  be  admitted.    They  were  also,  in  conformity 

^  Here  we  find  the  guilds  and  fellowships  mentioned  as  distinct  from  the  munici* 
pal  body,  as  we  have  repeatedly  pointed  out  in  the  English  boroughs. 
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Charice  u.  ^^.jj  ^y^^  ancient  practice,  so  often  explained,  to  pay  Kfine, 
N  ^^^'i    "P^'^  which  they  were  to  be  admitted  and  swam.    And  the 
clear  distinction  between  the  general  freedom  of  the  city,  and 
the  freedom  of  any  guild  or  mystery,  is  expressly  mentioned. 

The  other  rules,  in  effect,  correspond  with  these  for 
Dublin. 

It  is  a  striking  circumstance,  that  notwithstanding  the 
dear  and  express  language  of  these  rules,  and  that  they  are 
still  in  force,  they  have  been  in  Ireland  so  totally  disregarded, 
that  the  exclusive  system,  reducing  the  sovereign,  burgesses 
and  freemen  to  the  smallest  numbers,  has  been  uninterrup- 
tedly pursued,  in  direct  defiance  of  these  provisions. 

The  following  extract  of  a  letter  from  Lord  Orrery  to  Lord 

1642.    Ranelagh,*  dated  Charleville,  July  4th,  1642,  may  in  some 

degree  explain  what  took  place  at  the  time  of  making  these 

rtiles.    The  better  course  will  be  to  let  the  writer  speak  for 

himself.    After   observing  at  considerable  length  upon  the 

claims  of  the  Irish,  demanding,  from  the  act  of  council  then 

lately  published,  to  be  free  of  all  the  corporations  to  which 

they  did  belong,  and  that  near  eight  parts  of  them  were  neither 

Admission  tradesmen,  merchants,  nor  inhabitants,  of  the  old  corporations, 

chants  into  nay,  many  of  them  not  so  much  as  living  in  the  county  where 

corpora-     ^j^^  corporations  were,  &c ;  his  lordship  states,  that  "  he  had 

^^  addressed  his   majesty  upon  the  subject,  suggesting  the 

'^  following  regulations:  That  none  of  the  Irish  be  admitted 

^^  freemen ;  but  such  only  as  are,  or  shall  be  resident  usually 

'*  in  the  corporations ;  and  they  shall  pay  yearly  20s.,  in  the 

"  duty  of  custom  only  to  his  majesty. 

"That  none  of  the  Irish  who  are  made  free,  shall  be  of  the 
"  pannel,  (that  is  capable  to  elect  the  annual  magistrates  and 
House-    "  members  of  Parliament)  but  such  as  shall  be  housekeepers 
*'  in  the  corporation,  and  pay  lOL  in  custom  duties  only  to 
"  his  majesty. 

"  Hereby  none  but  merchants  will  be  made  freemen,  and 
"  the  rabble,  which  are  the  dangerous  persons,  will  be 
"  excluded ;  for  such  as  are  merchants  will  have  a  stock  to 
"  answer  for  them ;  and  having  an  honest  vocation,  will  be 

•  Southwell  MSS. 


keepers. 
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"  apter  to  follow  that,  than  to  muad  doing  miachief ;  especially  ^^^^^  "' 

"  having  all  the  just  encouragement  that  can  be  given  to  them     ^f^' 

"  to  follow  their  trade  and  merchandise*    He  can  scarcely  de- 

''  serve  the  name  of  a  merchant,  who  does  not  trade  to  the 

"  value  of  20/.  a-year ;  and  he  can  hardly  deserve  to  be  of  the 

"  pannely  who  does  not  pay  lOZ.  a-year  in  duty  of  customs  to 

"  the  king;  so  that  all  merchants  may  be  free  of  the  city,  even 

"  with  the  better  sort  of  merchants ;  and  all  may  be  of  the 

"  pannel,  that  are  of  the  better  sort    This  way  all  traders  and 

^'  merchants  may  have  their  fitting  encouragement,  and  their 

*^  ancient  freedom,  and  yet  this  way  his  majesty's  garrisons 

"  may  be  kept  from  being  crowded  with  the  beggarly  and  dis- 

''  orderly  sort  of  people;  and  all  the  Irish  will  be  encouraged  to 

'^  be  tradesmen  and  merchants,  when  but  20^,  yearly  duty  in 

*'  custom  is  required  to  capacitate  them  to  be  firemen,  and  but 

"  lOL  yearly  duty  in  customs  is  required  to  capacitate  them 

"  to  elect  annual  magistrates,  and  members  of  parhament 

"  To  which  I  humbly  offer,  that  none  that  are  made  free 
^  should  pay  any  duty  of  the  staple :  and  that  none  of  the  Irish 
"  should  pay  above  22«.,  (which  was  the  ancient  rate)  for  all 
"  the  offices  h^  must  go  through  in  the  corporation,  to  have 
"  letters  of  freedom,  &c." 

And  another  letter  from  the  king  to  the  Earl  of  Essex,  the 
Lord  Lieutenant  of  Ireland,  dated  January  14,  1672,  may     1^72. 
^  inserted  for  the  same  purpose. 

It  commences  by  stating,  that  ^^  certain  rules  concerning 
'^  corporations,  had  been  lately  published  by  the  Irish  privy 
''  council;  but  that  they  had  been  suspended  by  his  orders,  and 
"  that,  lest  the  letters  of  suspension  should  be  misunderstood, 
^'  and  a  disallowance  of  magistrates  and  officers,  which  were 
^'  made,  in  the  corporations  of  Ireland,  at  Michaelmas  last 
''  ensue,  he  had  thought  fit  to  approve  of  all  the  elections 
**  (excepting  those,  which  for  special  reasons,  the  earl  had 
*'  not  confirmed,)  and  approved  of  the  election  of  those  nine 
"  or  ten  Roman  catholics,  into  the  common  council  of  the 
"  city  of  Dublin. 

''  That  no  new  charters  should  be  granted  to  any  of  the 
*^  cities  or  towns  corporate,  but  to  induce  them  to  live  peace- 
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Charles  II.  «  ^Hy  y^^f^  ^^^  anotkeTj  and  dutifully  towards  the  govern- 
1672.  "  ment;  and  above  all  things,  extinguishing  and  suppressing 
"  by  all  means  and  ways  you  shall  judge  most  proper,  the 
**•  malicious  suggestion  diffused  amongst  them,  of  our  desire 
"  to  infringe,  or  any  ways  weaken  the  late  acts  of  settlement 
^'  and  explanation,  which  it  never  entered  into  our  heart  to  do, 
"  either  by  our  late  commissions  here  for  inspection  into  the 
"  affairs  of  that  our  kingdom,  or  any  indulgence  we  have  lately 
"  granted  to  our  Roman  catholic  subjects,  to  live  in  towns 
"  corporate,  as  was  expressed  in  our  letters,  bearing  date  the 
"  20th  day  of  February,  1671." 
1686.         In  a  letter  also,  from  the  Earl  of  Clarendon  to  Lord  Sun- 

Clarendon  ' 

Lettere.  derland,  dated  Dublin  castle,  July  6,  1686,  that  noble  writer, 
amongst  many  other  things,  says,  '^  that  he  has  sent  letters 
"  to  all  the  corporations,  to  give  their  freedom  to  all  Roman 
"  catholics,  as  to  his  majesty's  other  subjects,  without  ten- 
"  dering  them  the  oath  of  supremacy,  and  for  presenting  to 
^'  me  such  as  shall  be  chosen  into  offices,  that  I  may  dis- 
"  pense  with  their  taking  the  oath  according  to  the  rules.  I 
"  have  already  received  returns  from  about  twenty  of  the 
"  corporations,  and  every  day  I  receive  from  one  or  other, 
"  all  full  of  duty  and  obedience,  saying  they  have  obeyed, 
"  and  tell  me  what  number  of  Roman  catholics  they  have 
"  admitted ;  others  saying  they  have  appointed  such  and 
"  such  days  for  their  public  assemblies,  that  those  who  would 
'^  be  admitted  may  have  notice,  so  that  the  king  may  be 
"  assured,  that  throughout,  it  will  be  settled  as  he  com- 
"  manded.  In  some  places  where  they  have  two  bailiffs, 
"  (which  are  the  chief  magistrates,)  they  have  without  any 
"  contest  chosen  one  of  each  religion,  and  if  due  care  be  taken, 
**  there  is  no  doubt  they  will  live  very  well  together."  And 
most  desirable  would  it  have  been,  if  the  noble  writer's  ex- 
pectations of  a  peaceful  unanimity  had  been  answered  at  the 
time,  and  had  continued  to  the  present  day. 

From  this  correspondence  some  opinion  may  perhaps  be 
formed  of  the  difficulties  in  enforcing  the  new  rules,  which 
may  in  some  degree  account  for  their  having  been  so  shame- 
fully neglected. 


IRELAND.  1809 

In  the  statutes  above  enumerated^  we  have  seen  that  the  ^^^^  ^^' 
Parliament  did  every  thing  in  their  power  to  supply  the  ne- 
cessities and  support  the  dignity  and  honour  of  the  crown. 

Charles   II.,   immediately  after  his  restoration,  had  pro-    ^^^'        \ 
ceeded  in  the  same  auspicious  manner,  regarding  the  inter-  ^^*'!*J'       \ 
eats  of  his  subjects,  by  issuing  a  proclamation  which  recited 
that  the  iiihabUants  of  corporations  paid  various  duties  to- 
wards his  restoration — ^that  the  withholding  from  them  their 
charters  obstructed  trade  and  the  well  peopling  thereof;  and  i 

therefore  ordered  that  they  should  all  be  restored.  \ 

"  And  it  having  been  formerly  found  by  very  sad  experi- 
''  ence,  that  nothing  did  more  obstruct  the  growth  of  trade  and 
''  increase  of  manu&cture,  than  the  power  granted  to  corpora- 
"  tions  of  restraining  all  manner  of  persons,  of  what  birth  or 
^  nation  soever,  to  set  up  their  trades  and  manufacture  in  the 
'^  cities,  sea-ports,  and  corporations,  other  than  such  as  had 
'^  served  their  apprenticeship  in  those  towns,  few  of  whose 
''  masters  had  ever  attained  the  skill  of  working  the  native 
^  commodities  of  Ireland  to  such  a  perfection  as  to  make  them 
'^  vendible  in  the  kingdom,  much  less  beyond  the  seas,  so  that 
"  the  whole  commodities  of  the  province  were  only  trans- 
*'  ported  in  kind,  to  the  great  impoverishment  of  the  people 
"  thereof,  and  this  only  upon  the  account  that  no  foreigner, 
**  though  an  Englishman,  should  come  and  set  up  in  their 
'^  corporations,  and  so  take  their  trades  out  of  their  hands.'* 
The  king  (according  to  the  spirit  of  the  English  institu- 
tions, and  adopting  the  principles  which  were  subsequently 
acted  upon  in  the  new  rules) — "  ordered  that  such  a  clause 
should  be  inserted  in  every  of  their  patents,  as  might  reserve 
Ml  power  to  the  chief  governors,  to  admit  as  freemen  into 
the  respective  corporations  such  persons  as  they  in  their 
judgments  should  find  would  by  such  admittance  and  their 
personal  residence  there,  improve  and  advance  trade,  com-  Residence, 
merce,  and  manufacture  in  any  of  the  corporations.  Provided, 
that  no  recorder  or  chief  town  clerk  in  any  of  the  corporations 
should  enjoy  their  offices  but  during  the  royal  pleasure  signi- 
fied by  the  chief  governor  or  governors  of  Ireland." 

6  z 
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chMtotii.     jijjg  order  then  concludes  by  vesting  the  then  selection  of 

1661.  all  the  corporate  officers  in  the  president  of  the  province. 

The  king  also  directed^  *'  that  the  respective  former  inkar- 

bitanUy  natives  and  freemen,  and  such  as  had  right  to  be 

freemen  in  any  of  the  cities  or  towns,  of  Ireland^  should 

Ktttoring.  be  forthwith  restored  to  their  accustomed  privileges  and  im* 

munitiesy  and  admitted  to  trade  as  freely  as  theretofore." 

CHARTERS. 

1662.  The  king,  as  appears  from  the  Egerton  MSB.,  also  granted 
some  charters  to  the  Irish  boroughs ;  one  or  two  of  which,  as 
specimens,  may  be  inserted.* 

Hillsljo-  One  to  Hillsborough  commences  by  reciting,  that  to  the 
end  that  the  English  people  might  be  encouraged  to  resort 

Reside,  thither,  and  to  reside  there  for  the  more  speedy  planting  of 
the  manor,  the  king  had  constituted  100  acres  in  the  town 

Corpora-  ^^^  lands  of  Hillsborough,  to  be  a  free  borough  and  cor- 
^^^'  poration,  consisting. of  a  sovereign,  12  burgesses,  and  the 
commons.  That  the  sovereign,  burgesses,  and  commoiui 
should  return  two  members  to  Parliament.  That  Arthur 
Hill,  Esq.,  should  have  the  appointment  of  recorder,  and  town 
clerk,  during  pleasure.  That  the  sovereign  and  deputy  should 
be  the  j  ustices  of  the  peace.    That  the  sovereign  and  burgesses 

Freemen,  might  make  bye-laws,  and  admit  such  and  so  many  freemen  cts 
they  pleased :  every  fr'eeman  paying  5s.  for  his  admission,  to 
the^  use  qf  the  borough.  That  the  bui^sses,  commons,  and 
freemen,  might  make  and  sell  aqua  vitee ;  and  buy  and  sell 
wine,  ale,  beer,  and  all  kind  of  victuals,  and  keep  taverns,  &c., 
without  any  manner  of  license.  That  the  coroner  should  have 
the  execution  of  all  writs,  and  that  suit  and  service  should  be 
done  at  the  manor  of  Hillsborough. 

The  charter  to  Hillsborough  was  ten  years  before  the  new 
rules,  ,and  therefore  the  power  of  admission  given  by  that 
charter,  must  either  be  considered  as  giving,  like  the  English 
charters,  according  to  the  construction  before  put  upon  them, 
the  power  of  admission,  reserving  still  to  persons  entitled  to 
the  right  to  demand  it ;  or  if  it  is  to  be  construed  as  giving 

*  Egerton  MSS.    79.  32. 
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them  aft  exclusive  afad  arbitrary  power  of  admission,  then  the  ciitfiw  ii. 
charter  must  be  taken  as  vacated  in  this  respect,  by  the 
effect  of  the  act  of  Settlement,  and  the  new  rules. 

Three  yeans  afterwards,  another  charter  was  granted  by  ^yigj*' 
Charles  II.  to  the  borough  of  Antrim** 

The  king  being  infdrmed,  that  the  town  of  Antrim,  in 
the  rebellion  of  1641,  was  burned  to  ashes,  entirely  laid 
waste  and  depopulated ;  and  that  the  present  inhabitanti  inhabiunta 
had,  in  some  measure,  rebuilt  it ;  in  order  that  they  might 
be  enabled  to  proceed  in  the  rebuilding  thereof,  empowelred 
John  Viscount  Massereene,  and  his  heirs,  to  hold  six  fairs 
within  the  town.  And  also  liberty  to  empark  1000  acres 
near  Antrim  into  one  or  more  parks.  And  the  in/uAitants  of 
the  town  to  have  the  privilege  of  sending  members  to  Par- 
liament. 

The  latter  part  of  this  charter  seems  to  have  been  granted 
by  the  king  upon  the  same  supposed  power  of  the  preiogative, 
as  the  charter  of  Newark,  which  has  been  already  considei^d.   Newark. 

And  a  similar  exercise  of  that  power  occulted  also  with  Granard. 
respect  to  Granard  in  Ireland,  Charles  II.,  granting  a  char- 
ter to  the  Earl  of  Longford,t  which  recites,  that  the  earl  w^s 
then  in  possession  of  Granard,  an  ancient  market  town ; 
and  that  the  king,  for  the  better  encouragement  of  the 
planting  thereof,  declared,  that  the  present  and  all  future 
freeholderg  within  the  town,  that  were  made  by  the  earl,  his 
heirs  and  assigns,  should  have  full  power  and  authority  to 
return  two  members  to  Parliament. 

And  the  same  power  in  effect  was  granted  to  Mtdlingar,  MuiHngar 
by  a  charter  to  Arthur  Forbes^  Esq. 

And  in  the  year  1727,  the  right  of  election  was  declared  to     17-27. 
be  in  such  freeholders  as  derived  their  titles  under  the  grantee 
of  that  charter;  which  was  then  referred  to. 

Notwithstanding  these  particular  grants  to  the  freeholders, 
there  seems  to  have  been  introduced  into  Ireland  that  ano- 

•  Rgerton  MSS.  76.  2.  t  Egerton  MSS.  76. 9L. 
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ChMTiw  II.  nialous  right  of  election  for  boroughs,  and  so  far  the  charters 
were  productive  of  evil,  yet  it  would  have  been  happy  for  Eng- 
land and  Ireland,  had  the  good  understanding  vrith  the  king, 
the  Parliament,  and  the  people  continued,  which  characterised 
the  commencement  of  the  reign.  However  a  different  state 
of  things  unfortunately  too  soon  succeeded. 

The  king  became  dissatisfied  with  the  Parliament,  and  the 
Parliament  worse  disposed  towards  his  majesty.     The  in- 
creasing difficulties  of  this  time  are  pourtrayed  in  a  letter  of 
the  lord  lieutenant  to  the  lord    treasurer,  dated    Dublin, 
1678.    13th  January  1678.* 

"  The  Lord  Lieutenant  to  the  Lord  Treasurer. 

"  Your  lordship  knows  how  long  it  is  since  bills  were  trans- 
/  mitted  from  home,  in  order  to  the  calling  of  a  Parliament 
I  here  ;  upon  what  account,  and  to  what  degree,  the  alteration 

of  affairs  have  been  since.     Your  lordship  knows  better  than 
I  can,  how  universal  and  violent  the  storm  is  that  the  fears 
of  the  people  of  England  has  raised  in  them,  and  cannot  but 
conclude,  that  those  of  the  protestants  here  hold  proportion 
with  them,  and  exceeds  them,  *by  how  much  the  number  of 
papists  here  is  greater  than  in  England  ;  so  that,  as  the  bills 
which  were  drawn  and  calculated  for  a  time  of  security,  can- 
not be  supposed  to  be  fit  for  the  cloudiness  of  this  season,  so 
thetemper  in  elections  and  debates  cannot  be  the  same  it  would 
have  been,  if  the  changes  we  see  had  not  happened ;  from 
hence  I  conclude,  that  the  fittest  time  to  call  a  Parliament 
here  will  be,  when  his  majesty  and  that  in  England,  shall 
be  on  better  terms  than  I  conceive  they  are,  which  all  good 
subjects  ought  to  labour  and  pray  for.'' 

The  increasing  bad  temper  of  the  times  referred  to  iq  this 
letter  by  no  means  abated,  and  the  king  at  last  was  driven 
to  those  violent  measures  which  render  any  further  inquiry 
into  the  documents  of  this  period  unnecessary. 

*  Southwell  MSS. 


SCOTLAND.  1813 

Charlei  II. 
SCOTLAND. 

As  to  Scotland^  there  is  to  be  found  at  this  period  an  act     1676. 
for    the   convention  of  the  royal  boroughs,  which   shows 
some  of  the  abuses  existing  there  at  that  time.     It  com- 
mences by  reciting,  that  ''the   general  convention    of  bo^ 
roughs  had  taken  into  their  consideration  the  abuses  that  Abuses. 
had  happened  to  the  interests  of  the  royal  boroughs,  in  elect- 
ing commissioners  to  parliaments,  conventions  of  estates, 
and  to  their  own  general  conventions,  such  persons  as  are 
not  merchants^  traffichersy  residenters,  bearing  common  burden    JEiesi- 
witA  the  rest  of  the  inhabitantSy  and  who  cannot  lose  or  gain 
in  the  concern  of  the  boroughs^  which,  as  it  was  contrary  to 
many  of  their  acts,*  and  particularly  to  the  acts  of  boroughs 
hoiden  at  Edinburgh  in  1674,  at  Couper  1686,  at  Glasgow 

,  and  to  several  other  acts  of  boroughs,  and  to  the  ancient 

and  primitive  constitution  of  the  boroughs  by  their  first  erec^  Primitive 
ticn;  so  likewise  it  was  destructive  to  their  interest,  which  tion. 
ought  to  be  an  entire  body  among  themselves,  making  a 
third  distinct  estate  of  the  kingdom,  without  being  mixed 
witb  persons  of  another  rank  or  quality  than  of  the  merchant 
estate,  who  usually  carry  on  collateral  designs,  than  the  solid 
interest  of  royal  boroughs,  whereby  they  become  divided,  and 
lose  their  interest  and  strength,  &c. 

"  Therefore  the  general  convention  revived  all  preceding 
acts  of  boroughs,  by  ordaining  that  commissioners  for  Parlia- 
menty  convention  of  estates,  and  to  the  general  and  particular 
meetings  of  the  boroughs,  should  be  of  persons  conform  to  the 
qualifications  aforesaid;  and  that  in  all  the  heads,  points, 
and  clauses  of  those  acts ;  but  also  of  new  statutes,  enacts 
aad  ordains,  in  all  time  coming,  and  which  is  to  be  observed 
as  an  inviolable  rule,  conform  whereunto  all  future  elections 
shall  be  made^  that  no  person  shall  be  elected  or  chosen 
commissioners  by  any  of  the  royal  boroughs  to  conventions 
of  estates,  and  to  the  particular  and  general  meetings  of  the 
boroughs,  but  such  persons  who  are  merchantSy  traffickers, 

*  So  in   Eogland  the  like   course  was  contrary  to  the  express  words  of  the 
fiibt  Henry  V.  c.  1. 
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Charto  II.  present  residentbsb  foithin  the  borough,  commis$ionating 
them,  and  who  bear  common  burden  with  the  rest  of 
THE  iNHABiTANTBy  and  are  such  persons  who  can  gtm  and  lose 
in  the  concerns  of  the  boroughs ;  that  all  elections  made    of 
persons  not  so  qualified,  be,  ipso  facto,  void ;  that  every 
person  who  shall  vote  for  such  illegal  elections,  shall   lose 
the  Jreedom  cf  the  borough  where  he  is  a  burgess  and  {nhabU 
tant;  and  further  certifying,  that  every  particular  person 
accepting  of  such  a  commission,  not  being  qualified,  shall 
be  liable  in  the  penalty  of  1000  marks,  as  oft  as  they  trans- 
gress, and  for  which  fine  they  shall  have  no  relief  from  tiie 
borough,  but  shall  pay  the  same  out  of  their  own  estate. 
And  for  the  better  performance  and  execution  of  this  present 
act,  the  convention  ordains,  that  this  clause  shall  be  added 
to  the  oath  de  fideli,  which  is  to  be  taken  of  every  burgess  of 
every  royal  borough  within  the  kingdom,  at  his  admissifm^to 
be  a  eouhsellor  of  their  respective  boroughs,  viz.  that  he  shall 
not,  in  any  time  comings  vote  dor  consent  to  the  choosing  of 
any  person  to  be  commissioner  from  the  royal  boroughs  to 
Parliament,  &c.,  but  such  persons  as  are  qualified  in  manner 
aforesaid." 
This  act  not  only  shows,  that  the  same  illegal  introduction 
Non-resi-  of  uon-resident  members  as  representatived  in  Parliament, 
existed  in  Scotland  as  then  did  in  England ;  but  that  the 
remedy  provided  for  it  was  not  as  in  England,  the  reped  of 
the  alicieht  statute  which  required  the  residence,  but  on  the 
contrary,  directing  that,  for  the  future,  all  the  members 
should  be  residenters. 
Anjtruther      It  appears  that  the  borough  of  Anstruther  Wester  made, 
(perhaps  m  mutation  of  the  English  boroughs)  a  surrender 
in  Parliament,  of  its  privileges  as  a  royal  borough  :*   iftid 
it  was  accepted  upon  the  condition,  that  the  rest  of  the  royal 
boroughs  should  take  upon  themselves  the  burden  of  its 
share  of  the  land  tax ;  but  that  not  being  done,  it  was,  by 
8LU  imprinted  act  of  William  and  Mary  of  the  22nd  of  July, 
1690,  declared,  that  this  borough  had  never  been  divested 
of  its  royalty,  and  the  chief  register  was  ordered  to  deliver 

•  Wight  on  Elections,  48  n. 
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back  to  the  magistrates  and  inAabitants  their  charters  of  ci»*riwn. 
royalty. 

No  commissioiier  was  sent  firom  this  borough  from  1662 
until  the  meeting  of  ^  conventian  in  1689.* 

•  « 

CONCLUSION. 

Notwithstanding  the  Parliament  and  the  people,  tired  of  the 
torboleoce  and  unoertainty  in  which  they  had  long  been  invol- 
ved, hailed  with  satia&ctiott  the  restoration  of  the  crown  to  its 
lawful  possessor,  and  seemed  disposed  to  concede  every,  thing 
which  was  necessary  to  supply  the  king's  revenue  and  protect 
his  throne :  and  notwithstanding,  the  king  also  upon  his  return 
seemed  sincerely  disposed  to  meet  $he  wishes  of  hii|  subjects ; 
yet,  the  excitement  of  religious  controversy  soon  produced 
dissensions  whicfa .  materially  altered  the  position  of  both 
parties. 

Parliament  dissatisfied,  withheld  the  necessary  supplies — 
the  king  was  driven  to  foreign  and  ill^al  resources — the  sus- 
picions of  the  country  aggravated  the  evils — ^and  at  length, 
the  king  and  die  Parliament  stood  i^in,  upon  the  irritating 
point  of  the  exclusion  bill,  in  direct  opposition  to  each  other. 

Unfortunately  the  king  wa^  advised  to  take  the  desperate 
expedient  of  attacking  the  corporatbns ;  and  as  his  predeces- 
sors, by  the  steps  which  have  been  traced,  had  given  to  the 
municipal  institutions  of  the  boroughs  a  corporate  character; 
so  did  Charles  IL,  by  an  attack  upon  the  corp(»ratipns,  seek 
to  obtain  an  ascendancy  over  ijl  the  cities  and  boroughs 
throughout  the  kingdom. 

The  methods  by  which    this    was   efiected    have    been 

A  nMe  decisive  inroad  npoq  the  constitution  was  never 
attempted ;  aar  was  any  measure  eva*  more  successful. 

The  effiacts  of  it  remain  to  this  day : — from  this  period 
of  our  history,  little  remains  to  be  explained,  but  the  gradual 
steps  by  which  this  great  innovation  subsequently  produced 
those  evils,  now  the  subject  of  complaint.    . 

*  The  borough  of  Kilrenny  also  lurreiidered  its  royalty  id  the  same  maDner,  and 
at  the  same  time. 
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Although  at  this  time  the  corporate  system  had  been  intro- 
duced, and  parliamentary  influence  secured,  yet  compara- 
tively speaking,  there  had  been  but  few  instances  in  which 
^?ct    the  exclusive  right  of  the  select  bodies  had  been  supported  by 
direct  decisions  in  their  &vour ;  and  still  fewer  in  which  the 
^9^'     right  of  non-residents  had  been  established. 

residents.     ^ 

These  are  two  great  sources  of  the  modem  mischiefs. 
The  courts  of  law,  up  to  this  period,  had  also  not  been  di- 
rectly instrumental  by  judicial  determinations  in  supporting 
those  abuses. 
Corpora-       The  extra-judicial  opinions  in  the  Corporation  and  Duneran- 

tion  Case,  i      ,        ,  ,  f,  .  ,  , 

&c.  non  cases  were  calculated  to  produce,  and  have  smce  produced, 

indirectly,  much  mischief;  and  the  decisions  before  quoted 
and  commented  upon,  which  excluded  the  inhabitants  from 
the  enjoyment  of  the  rights  of  commons  they  had  long  pos- 
sessed, and  which  in  some  instances  they  still  maintain,  had 
also  their  tendency  to  effect  considerable  change.  But  all 
the  consequences  bad  not  been  at  this  time  fully  developed  ; 
and  there  was  no  specific  authority  in  the  courts  of  law 
to  support  the  rights  of  the  select  bodies — ^to  exclude  the 
rights  of  the  inhabitant  householders — or  to  confirm  the 
usurpations  of  the  non-residents. 

From  the  period  at  which  we  are  now  speaking,  there  is 
nothing  but  an  unsatisfactory  history  of  the  declension  from  the 
simple  system  of  our  ancestors,  and  the  confirmation  of  the 
abuses  which  were  in  truth  supported,  extended,  and  con- 
firmed by  the  decisions  of  the  courts  of  law — ^the  determina- 
tions of  committees  of  the  House  of  Commons — even  by  the 
acts  of  the  legislature — and  in  a  great  degree  by  the  instru- 
mentality of  the  people  themselves. 

Afler  the  short  and  unfortunate  reign  of  James  II.,  hopes 
were  entertained,  upon  the  arrival  of  the  Prince  of  Orange, 
that  the  party  then  in  possession  of  power,  with  his  assistance 
and  patronise  would  have  corrected  the  abuses  which  Charles 
11.  had  consummated. 

But  it  is  a  sad  reflection,  that  these  expectations  were  dis- 
appointed. And  it  has  been  already  shown,  and  will  be 
confirmed  by  further  facts,  which  history  details,  that  tlie 
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meet  marked  and  extensive  confirmation  of  abuses  occurred  ^^^^**^'' 
shortly  after  that  revolution,  which  is  so  often  the  theme  of 
applause. 

From  that  period  they  increased  in  strength:  and  the 
collection  of  the  instances  to  establish  these  propositions,  is 
all  that  remains  to  complete  this  distasteful  portion  of  our 
history. 


JAMES  II. 

The  Parliament  being  abruptly  dissolved  by  Charles  II. 
in  1681,  during  the  progress  of  the  exclusion  bill,  no  other 
was  assembled  during  the  remaining  four  years  of  that 
reign. 

James  II.,  on  his  ascending  the  throne,  called  together  a     1685. 
Parliament,  which  met  on  the  19th  of  May,  1686,  and  Sir 
John  Fowler  was  elected  speaker. 

Of  this  Parliament  the  king  himself  said,  ''  that  there  were 
not  above  40  members,  but  such  as  he  himself  wished  for."  i 
And  Burnett,  stating  that  the  revenue  was  granted  for  life, 
adds,  "  and  every  thing  else  that  was  asked,  with  such  a  pro- 
fusion, that  the  House  was  more  forward  to  give,  than  the  king 
was  to  ask" — so  effectually  had  the  seizure  of  the  corporations 
operated. 

It  was  no  wonder,  therefore,  that  the  king  should  be  pleased 
with  the  members  who  had  been  returned,  and  disinclined  to 
change  them. 

The  king  appeared  to  take  no  pains  to  disguise  his  satisfac- 
tion with  the  House :  on  the  contrary,  he  took  every  opportu- 
nity openly  to  avow  it ;  and  when  the  House  presented  the 
address  expressing  their  determination  to  assist  the  king 
against  the  Earl  of  Argyle,  the  answer  of  his  majesty  was, 
that  *^  he  could  not  expect  less  from  a  House  of  Commons  • 
80  composed  (as  God  be  thanked,)  they  were."  Monmouth, 
in  the  manifesto  which  he  issued  on  his  landing,  complained 
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JaaaB  II.  truly,  though  intemperately,  of  the  manner  in  which  the 
elections  for  this  Parliament  had  been  managed.     . 

The  open  and  direct  attacks  which  Charles  II.  had,  towards 
the  close  of  his  reign,  made  upon  most  of  the  corporations, 
had  in  many  instances  been  submitted  to,  and  the  boroughs 
had  indirectly  given  themselves  up  to  the  influence  of  the 
crown. 

Had  James  II.  acted  upon  a  different  policy,  the  en- 
croachments of  Charles  might  still  have  been  counteracted, 
and  the  evils  he  instituted  checked. 

But  unfortunately  for  this  country,  James  pursued  the  same 
system  of  establishing  an  ascendancy  over  the  House  of  Com- 
mons ;  and  as  the  effectual  means  of  securing  it,  continued 
the  power  gained  by  his  predecessor  over  corporations,  for  the 
purpose  of  influencing  the  parliamimtary  elections. 
'"^  Hume  justly  observes,  that  '^  the  general  resignation  of 
"  the  charters,  had  made  the  corporations  extremely  depen- 
^*  dent,  and  the  recommendations  of  the  court  were  become 
*'  very  prevalent."* 

Though  they  do  not  immediately  bear  upon  the  present 

investigation,  as  a  part  of  the  history  of  these  times,  the 

..  ^    rigorous  severities  of  the  law  in  the  beginnmg  of  this  reiga 

under  the  unprincipled  Jefferies,  cannot  be  passed  by  without 

notice. 

Mr.  Justice  Powell,  in  his  examination  before  the  House 
of  Commons,  1  William,  and  Maiy^  1688-9,  ;stated,t  that  he 
conceived  one  of«J;be  realons  of^bis  haVij^g  been  removed 
from  the  bench,  was  the  judgment  he  had  given  in  several 
quo  warranto  informations,  where  the  boroughs  chose  mem- 
Marl-  bers  of  Parliament  by  prescription,  especially .  one  against 
Marlbor<nigh.  The  king  saying  with  respect  to  it^  that  he 
hoped  all  the  judges  would  be  of  the  same  opinion. 

He  also  stated,  that  a  quarter  of  a  year  before,  he  was 

sent  for  by  the  Chancellor  Jefieries,  to  take  his  opinion, 

whether  a  borough  for  a  misdemeanour  did  not  forfeit  their 

right  of  election  of  Parliament  men ;  and  whether  such  as 

Residence  liad  no  residence  in  the  borough,  and  were  foreign  burgesses^ 

•  Vol.  viii.  p.  220.  4  5  Cobbett,  P.  H.  311. 
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had  a  right  of  election.    He  adds  afterwards,  that  he  con-  J^"—  li' 
ceived  that  the  misdemeanours  of  corporations  were  par- 
doned by  the  act  of  indemnity. 

From  this  it  is  clear,  that  the  proceedings  against  corpo- 
rati<Hi8  and  boroughs,  in  this  and  the  preceding  reign,  were 
with  a  view  to  control  the  Parliament. 

The  seizure  of  the  liberties  of  corporations,  and  imposing 
on  them  new  charters,  many  of  which  were  granted  in  this 
reign,  reserring  a  right  of  removal  to  the  crown — ^was  one  ?*J?**^** 
of  the  most  effectual  means  of  placing  the  corporations  crown, 
entirely  at  the  disposal  of  the  crown,  and  therefore  that  view 
of  the  subject  was  openly  avowed  at  the  Revolution,  what- 
ever practices  to  the  contrary  were  secretly  adopted. 

In  the  first  year  of  William  III.,  the  prosecutions  of 
quo  warranto  were  unanimously  reported  by  the  House  of 
Commons,  in  a  cammittse  of  the  House,  to  be  illegal,  and  a 
grievance  to  the  country.*  And  a  bill  was  founded  on  this 
resolution,  and  passed  that  House.  It  was  however  rejected 
in  the  Lords,  by  a  majority  of  eight  proxies, — ^probably 
because  it  had  happened  that  in  a  few  instances  where 
specific  causes  of  forfeiture  had  been  proved,  such  judgments 
were  ^'in  summo  jure"  legal.f 

The  only  Parliament  which  was  held  daring  this  reign> 
affords  the  strongest  evidence  of  the  direct  attempts  made 
by  the  king  to  gain  an  ascendancy  in  it.^ 

In  the  House  of  Lords,  20  peers  were  introduced  in  one 
day. 

At  the  commencement  of  this  reign,  nothing  could  exceed 
the  tenderness  which  the  king  expressed  towards  his  people, 
or  the  disposition  to  govern  the  country  according  to  the 
principles  of  the  constitution,  as  may  be  seen  from  the  fol- 
lowing specimen  of  one  of  the  king's  addresses : — 

His  majesty  at  his  first  sitting  in  his  privy  council,  was     1685. 
graciously  pleased  to  express  himself  in  this  manner ;  § — 
<*  My  Lords, — 

**  Before  I  enter  upon  any  other  business,  I  think  fit  to 

•  House  Com.  Jour.  t  3  Black.  Com.  263. 

i  4  CobbeU,  P.  H.  1684^.-1  Jas.  II.  May  19.  §  Southwell  MSS. 
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Jamee  II.  gay  something  to  you.  Since  it  hath  pleased  Almighty  God 
1685.  to  place  me  in  this  station,  and  I  am  now  to  succeed  so  good 
and  gracious  a  king,  as  well  as  so  very  kind  a  brother,  I 
think  it  fit  to  declare  to  you  that  I  will  endeavour  to  follow 
his  example,  and  most  especially  in  that  of  his  great  cle- 
mency and  tenderness  to  his  people. 

"  I  have  been  reported  to  be  a  man  for  arbitrary  power, 
but  that  is  not  the  only  story  which  has  been  made  of  me. 
And  I  shall  make  it  my  endeavour  to  preserve  this  govern- 
ment both  in  church  and  state  as  it  is  now  by  law  esta- 
blished. I  know  the  principles  of  the  church  of  England 
are  for  monarchy,  and  the  members  of  it  have  showed 
themselves  good  and  loyal  subjects,  therefore  I  shall 
always  take  ca^e  to  defend  and  support  it.  I  know 
too  that  the  laws  of  England  are  sufficient  to  make  the 
king  as  great  a  monarch  as  I  can  wish ;  and  as  I  shall 
never  depart  from  my  just  rights  and  prerogative,  so 
I  shall  never  invade  any  man's  property.  I  have  often 
heretofore  ventured  my  life  in  defence  of  this  nation,  and  I 
shall  still  go  as  far  as  any  man  in  preserving  it  in  all  its  just 
.--       rights  and  liberties." 

Whereupon  the  lords  of  the  council  were  humble  suitors 
to  his  majesty,  that  these  his  gracious  expressions  might  be 
made  public,  which  his  majesty  did  order  accordingly. 

Nor  were  the  people  wanting  in  their  expressions  of  de- 
votion to  the  king.  A  strong  address  was  presented  by  the 
University  of  Oxford,  and  also  from  the  Templars  ;*  in  which 
it  was  stated,  "  that  they  thought  it  their  indispensable  duty  to 
endeavour  the  choice  of  such  representatives  for  the  respective 
counties  and  boroughs  to  which  they  belonged,  as  might  not 
only  concur  in  settling  a  revenue  sufficient  to  support  the 
government  as  formerly ;  but  also  show  a  grateful  sense  of 
the  great  things  you  have  done  and  suffered  for  us  already ; 
an  entire  confidence  in  your  majesty's  goodness  towards  us 
for  the  future,  and  a  cheerful  compliance  with  your  heroic 
inclinations  to  advance  the  honour  and  interest  of  these 
nations.     May  there  never  be  wanting  millions  as  loyal  as  we 

«  Coie'8  MSS  9126,  &c. 


PARLIAMENT.  1821 

are,  to  sacrifice  their  lives  and  fortunes  in  defence  of  your  James  IT. 
sacred  person,  and  prerogative  in  its  full  extent ;   and  inces-     1686. 
santly  pray  the  King  of  kings  to  grant  your  majesty  a  long 
and  happy  reign  over  us." 

STATUTES. 

Following  up  the  spirit  of  these  addresses,  and  the  dispo-    ^^ 
sition  of  the  people  to  support  the  king;    the  legislature  Cap. 3. 
passed  bills  for  settling  his  majesty's  revenue  for  life: — ^for  Cap. 5. 
granting  impositions  upon  wines,  &c.,  tobacco  and  sugar,  and 
on  French  linens — enabled  his  majesty  to  grant  licenses  of 
the  lands  of  the  duchy  of  Cornwall — provided  carriages  for 
the  king  in  his  royal  progress  and  removal — as  well  as  for  the 
navy  and  ordnance:  and  passed  an    act   for  consolidating 
the  estates  which  the  king  had  in  the  post  office — and  also 
the  hereditary  excise. 

CHARTERS. 

But  in  the  midst  of  these  proceedings,  the  king  appears  to    Surren. 
have  been  still  intent  upon  pursuing  the  surrenders  given  by 
the  different  corporations,  and  substituting  new  charters  in 
their  stead ;  containing  the  reservation  of  his  power  to  dis- 
place their  officers  at  his  will. 

One  was  granted  to  Devizes : — but  the  surrenders  of  the  Devizet. 
former  charter  not  having  been  enrolled,  the  new  one  was 
supposed  to  be  void,  and  was  not  acted  upon  afler  1688; 
when  the  old  corporation  was  restored  according  to  the  pro- 
clamation of  the  fourth  of  James  II. 

In  the  first  entry  in  the  borough  book  of  Devizes,  of  the 
date  of  2nd  October,  fourth  James  IL,  the  names  appear 
to  be  entered  according  to  the  charter  granted  by  that  king, 
in  which  the  superior  body  are  called  mayor,  recorder,  deputy 
recorder,  and  aldermen.    But  it  is  the  only  entry  in  that  form. 

On  the  22d  of  October,  there  is  an  entry  containing  the 
election  and  swearing  of  a  mayor,  which  is  stated  to  have 
taken  place  upon  receipt  of  the  proclamation  of  his  majesty 
King  James  II.  for  restoring  corporations. 
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Jtmes  II.      The  names  vary  from  those  entered  on  the  preceding  day , 
Deviaes.  though  some  few  are  repeated  in  different  situations  and 
1688.    ordei-.    So  that  it  is  evidently  a  meeting  of  the  old  corpora- 
tiouy  which  had  been  restored  by  th6  proclamation. 

^Ss '  ^^  '^^^S  ^^*^  granted  a  charter  to  the  burgesses  and  inAor- 
bitants  of  Truro ;  giving  them  and  their  successors  all  the 
manors^  lands,  kc,  privileges  and  franchises,  enjoyed  by 
their  predecessors :  but  reserving  a  power  for  the  king  and 
his  successors*  to  displacCf  by  his  majesty's  signet  and  sign 
manual,  any  officer  of  the  corporation. 

Maiden-      A  charter  was  also  granted  to  the  mayor^  bridgemasters 
1684!    and  burgesses  of  the  town  of  Maidenhead. 

c«>tCTbury  The  charter  of  the  city  of  Canterbury  was  surrendered^ 
and  the  corporation  was  new  modelled ;  such  persons  being 
put  into  the  government  of  the  city  as  the  king  could  con- 
fide in,  to  aid  him,  as  was  said,  in  promoting  his  designs  of 
taking  away  the  test,  and  of  bringing  in  popery  and  arbitrary 
power. 

Upon  the  proclamation  however  of  the  king  for  the  resto- 
ration of  corporations,  and  after  the  landing  of  the  Prince  df 
Orange,  the  old  charter  was  restored. 

Ipswich.  Tlie  king  held  out  to  the  borough  of  Ipswich,  a  prospect  of 
recovering  the  privileges  they  had  lost,  by  granting  to  them  a 
new  charter,  which  in  many  respects  resembled  the  former, 
but  contained  the  two  following  clauses,  which  in  effect  placed 
th6  corporation  in  thd  power  of  the  crown. 

''  Provided  always,  and  we  do  reserve  full  power  and  autho- 
rity to  us,  our  heirs,  and  successors,  by  these  presents,  at  all 
times  hereafter^  by  any  order  in  privy  council  made  to  remove 
the  said  or  any  other  bailives,  portmen,  chief  constables, 
recorder,  deputy  recorder,  town  clerk,  or  coroners,  or  any 
one  or  more  of  the  other  officers  of  the  town  or  borough, 

*  This  power  given  to  the  crown,  of  displacing  the  officers  was,  in  the  Chester 
Case,  Rex  v.  Amery,  4  T.  R.  122,  held  to  be  illegal,  and  the  charter  so  far  toid. 
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and  to  declare  him  or  them  to  be  removed.  That  if  at  any  J»m«il; 
time  hereafter,  within  twenty  days  after  the  removal  of  any 
<me  or  more  of  the  bailiveSi  portmen,  &c.  from  their  places 
respectivelyy  the  remaining  bailives,  portmen,  and  chief  con* 
stables  of  the  borough  shall  be  ordered  by  letters  mandatory 
from  the  king  to  the  remaining  bailivesi  portmen,  and  chief 
constables  directed,  to  elect,  admit,  and  swear  any  other 
person  or  persons  of  the  nomination  of  .the  king,  to  or  in  the 
several  and  respective  places  or  offices,  of  any  persons  so 
from  thence  removed;  that  then  it  shall  be  lawful  for  the 
bailives,  portmen,  and  chief  constables  of  the  borough  (how 
few  soever  in  number  they  may  happen  to  be),  or  the  greater 
part  of  them,  who  upon  public  notice  or  summons  shall  be 
present,  to  elect  and  Admit  every  such  person  or  persons 
respectively  to  and  in  the  place  or  office  of  the  person  or 
persons  respectively  so  from  thence  removed  or  deceased,  as 
in  that  case  from  time  to  time  hereafter,  by  such  letters 
mandatory,  shall  be  respectively  appointed.  And  that  in 
such  case  every  other  election  or  admission  had,  contrary  to 
the  tenor  of  these  presents,  or  contrary  to  the  exigence  of 
such  mandatory  letters,  shall  be  void. 

''And. moreover,  for  divers  considerations,  and  by. virtue 
of  our  prerogative  rpyal,  we  have  dispensed  and  discharged 
William  Brown  and  Edward  Gale  to  be  bailives  and  port- 
men  of  the  town  or  borough :  and  the  ten  portmen,  the  20 
conmion  coundlmen,  the  town  clerk,  and  every  other  offi- 
cer or  servant,  within  the  borough,  hereafter  to  be  nominated, 
or  elected,  or  admitted ;  frcm.  taking  the  oath  of  supremacy, 
and  the  oath  of  allegiance  mentioned  in  the  act  of  Par- 
Uament  of  the  third  of  James  I.,  or  in  any  other  statute ; 
and  also,  from  taking  the  oath  mentioned  in  a  statute,  the 
13th  of  Charles  IL,  for  the  well  governing  and  regulating 
corporations ;  and  also  from  taking  the  sacraments,  accordr 
ing  to  the  rites  of  the  chureh  of  England;  and  also  from  the 
taking  and  subscribing  the  declaration  mentioned  in  that 
statute,  and  in  another  statute  of  the  25th  year  of  the  same 
reign." 

But  the  proclamation  restored  the  rights  and  Uberties  of  the 
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James  II.  corporation  (when  they  were,  to  all  appearance,  irrecoverably 
lost),  and  the  effects  of  this  arbitrary  charter  were  prevented, 
for  the  yaUdity  of  it  could  on  no  ground  be  maintained,  inas- 
Sunender.  much  as  the  deed  of  surrender  on  which  it  was  founded  was 
Enrolment  illegal  and  not  enrolled.  And  therefore,  in  this  case,  as  in 
others,  all  that  had  been  built  on  the  supposed  vaUdity  of  that 
surrender  of  course  fell  to  the  ground,  the  ancient  charters 
reviving,  and  by  them  the  burgesses  of  Ipswich  have  since 
been  governed. 

BRISTOL. 

1688.  Bristol  also,  in  the  same  memner,  acted  upon  the  procla- 
mation, and  proceeded  to  elect  fresh  officers  for  the  remainder 
of  the  year  under  their  former  charters. 

POOLE. 

1688.        A  charter  of  restoration  to  Poole,  reciting  the  good  services 

BargesMs.  of  the  hurgesses  and  inhabitants  releases  to  them  and  the 
mayor,  bailiffs,  burgesses,  and  commonalty,  the  judgments 

inhautante  obtained  against  them,  or  against  the  inhabitants,  by  the  name 
of  mayor y  bailiffs,  burgesses,  inhabitants,  and  commonaUy,  or 
any  other  name  or  names  in  Easter  Term,  26  Cha.  II.,  and 
Hilary  Term,  2  Jas.  II.,  and  restores  and  grants  to  the  bur- 
gesses and  inhabitants,  as  also  to  the  mayor,  baiUffs,  burgesses, 
and  commonalty,  all  the  liberties,  &c.  which  they  had  before 
the  judgment,  by  the  name,  or  in  the  right  of  the  burgesses, 
or  inhabitants,  or  by  what  name  soever  the  incorporate  body 
was  called,  and  that  the  burgesses  and  inhabitants  should  be 

Corporate,  called  one  body  corporate,  by  the  name  of  "  the  mayor,  bai- 
''  Uffs,  bui^esses,  and  commonalty." 

Remarks.  From  this  strange  document  it  is  at  least  to  be  collected, 
that  inhabitants  and  commonalty  were  synonymous  terms  in  this 
borough ;  and  if  to  this  be  added,  that  burgesses  meant  also 
the  same,  to  the  exclusion  only  of  such  inhabitants  who  could 
not  be  burgesses,  a  clue  virill  probably  be  afforded  to  the  due 
understanding  of  all  the  charters  granted  to  this  borough,  and 
the  terms  used  in  them,  particularly  the  variety  of  synonymes 
adopted  in  this  extraordinary  charter. 
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James  II. 


EVESHAM.  IgQQ 

Eoeshaniy  like  many  other  places,  surrendered  its  former  Snrreoder. 
charters  during  this  reign,  and  took  a  new  grant  at  the  dis- 
cretion of  the  crown. 

A  charter  of  the  fourth  year  commences  with  a  recital 
similar  to  that  of  Charles  II.,  and  then  adds,  that  '^  the  charters, 
''  by  reason  of  certain  defects  or  negligences  of  the  inhabitants 
"  of  the  borough,  had  become  determined  and  void,  whereby 
'^  the  incorporation  of  the  borough  is  totally  dissolved,  and  the 
''  inhabitants  had  petitioned,  that  such  other  liberties  and 
"  (Hivileges  should  be  conceded  to  them  as  to  the  king  should 
"  seem  fit." 

The  charter  then  speaks  of  the  burgbsses,  and  grants  that 
Evesham  should  be  an  incorporated  borough,  and  incorporates  Incorpo- 
the  burgesses,  in  the  same  manner  and  by  the  same  name  as 
the  charter  of  Charles  II.,  with  the  usual  corporate  powers — 
and  that  there  should  be  nine  aldermen,  and  twelve  capital 
hurgesses  with  a  recorder. 

At  a  subsequent  part  of  the  charter  it  is  provided,  that  every 
alderman,  capital  burgess,  assistant  and  other  buigesses,  who 
should  absent  himself  from  the  borough  for  the  space  of  one  Absence. 
vhole  year,  without  the  license  of  the  mayor,  aldermen,  and 
capital  burgesses,  or  eleven  or  more  of  them,  should  lose  the 
liberties  and  privileges  of  k  freeman  and  burgess.     Power  is 
reserved  to  the  king  to  remove  the  officers  of  the  corporation  Removals 
at  his  pleasure,  upon  which  they  are  enabled  to  elect  others ;     Elect 
and  there  is  a  proviso,  that  if  after  twenty  days  the  vacancies    ***  *"' 
are  not  filled  up,  then  the  remainder,  however  small  their 
number,  may  elect  other  persons  into  the  vacancies. 

CHESTER. 

This  king  also  granted,  in  the  last  year  of  his  reign,  a     1688. 
charter  of  restitution,  to  the  citizens  of  Chester,  which  com- 
mences with  a  recital,*  that  in  consideration  of  the  good  ser- 
vices which  the  mayor  and  citizens  had  rendered,  and  to 
promote  the  good  government  of  the  city,  the  king  had 

*  This  charter  extends  to  great  length,  but  the  substance  is  here  extracted. 

6  a 


1826  CHARTERS. 

Jamee  II.  pardoDcd  and  released  to  the  mayor  and  citizens^  the  judg- 

Chester.  ment  given  against  them  in  Hilary  Term,  in  the  35th  and 

1688.     3g^jj  ^f  j^jjjg  Charles  II.,  upon  an  information  in  the  nature 

of  a  quo  warranto,  which  had  been  exhibited  against  them, 

and  also  all  seizures  and  process  thereupon. 

The  charter  then  proceeds  to  regrant  them  their  former 
privileges,  and  to  reinstate  all  their  municipal  officers. 

HUNTINGDON. 

King  James   II.  recites,  that  the  borough  of  Huntingdon 
having  been  endowed  with  many  liberties  and   privil^es, 
Burgesses,  and  the  burgesses  there  having  enjoyed  divers  franchises,  &c. 
by  reason  of  ancient  customs  and  charters,  the  late  king 
willing  for  the  future,  that  a  certain  method  should  be  had 
for  the  better  government  of  the  people  there,  granted  that 
^to''    ^^^  borough  should  be  free,  and  the  burgesses  and  inhabitants 
Corporate,  a  body  politic,  by  the  name  of  "  mayor,  aldermen,  and  bur- 
'^  gesses  of  the  borough  of  Huntingdon,"  &c.  &c.  &c.     That 
there  should  be  one  nobleman,  who  should  be  called  chief 
Steward.    ^{^^  steward  of  that  borough,  and  twelve  aldermen,  whereof 
one  should  be  chosen  mayor.    That  the  mayor,  recorder,  and 
Common    aldermen  should  be  the  common  council,  and  the  rest  of  the 
^'*°^'  •    burgesses  should  be  present  at  the  command  of  the  mayor ; 
also,  that  they  should  have  a  person  honest  and  discreet,  to 
be  their  recorder,  to  continue  for  life.    That  the  mayor,  re- 
corder, or  alderman,  or  the  greater  part  of  them,  who  upon 
summons  should  meet  together,  should  have  powef  to  make 
all  laws  and  constitutions,  which  should  be  necessary  for  the 
government  of  the    burgesses,    artificers,  and   inhabitants 
there. 
That  the  mayor  for  the  time  being,  should  be  coroner  and 
Removal,  clerk  of  the  market,  of  the  king's  household,  with  a  power 
reserved   to  the   king  at  his  pleasure,   by  order  in   privy 
council,  to  remove  the  chief  steward,  recorder,  and  town- 
clerk,  &c. 

The  charter  concludes,  by  confirming  to  them  all  their 
ancient  jurisdictions,  with  their  court  leet,  &c. 
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James  II. 
WELLS. 

There  was  also  another  charter  of  this  year,  granted  on  the     i687. 
request  of  the  inhabitants  of  Wells :  but  it  appears  from  the 
corporation  books,  that  it  was  abandoned  ;  and  on  the  1st  of 
November,  1688,  they  availed  themselves  of  the  proclamation 
of  James  II.,  for  the  restoration  of  their  ancient  privileges.* 

This  king  recites  that  the  several  charters  granted  to  Wells     1688. 
had,  by  the  abuses  of  the  inhabitants,  become  determined  and 
void. 

That  the  inhabitants  had  prayed,  to  have  granted  to  them 
such  privileges  and  liberties  as  should  be  deemed  expedient ; 
and  hoping  that  if  the  burgesses  and  inhabitants  had  them 
granted,  they  would  feel  themselves  bound  to  bestow  their 
services  upon  the  king  and  his  successors :  the  king  then 
grants  that  Wells  should  be  a  free  borough  or  city  ;  that  the 
burgesses  by  whatsoever  name  they  had  been  incorporated, 
should  be  from  thenceforth  one  body  corporate  and  politic,  Corporate, 
by  the  name  of  "the  mayor,  aldermen,  and  burgesses  of  the 
city  or  borough  of  Wells,  in  the  county  of  Somerset." 

The  usual  corporate  powers  are  then  given;  and  the 
government  of  the  town  confided  to  one  mayor,  seven  alder- 
men, and  16  capital  burgesses,  who  were  to  compose  the 
common  council,  and  to  have  the  power  of  making  bye-laws,  Common 
to. ;  but  that  all  the  corporate  officers  should  be  removable  Removal, 
by  order  of  the  privy  council,  and  the  grant  closes  by  con- 
firming all  their  ancient  customs,  &c. 

Hiese  charters  are  sufficient  to  show  the  nature  of  those 
which  were  granted  at  this  period — the  circumstances  under 
which  they  were  obtained — and  the  reasons  upon  which  they 
were  afterwards,  generally  speaking,  held  to  be  void. 

*  Thia,  ID  the  case  of  Newling  v,  Francis,  3  T.  R.  189,  was  held  to  operate  as 
the  acceptance  of  a  new  charter,  and  to  have  the  effect  of  superseding  the  surrender 
to  Charles  II.,  and  restoring  the  ancient  grants. 
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James  II . 

MUNICIPAL  DOCUMENTS. 

One  or  two  municipal  documents,  to  illustrate  the  history  of 

the  boroughs  at  this  period,  should  be  mentioned. 

The  matter  of  annexing  the  Castle  Garth  of  Newcastle,  and 

/  dismembering  it  from  the  county,  having  been  referred,  by  the 

/  lords  of  the  treasury  to  the  then  attorney-general,  he  reported, 

'  that  "  he  conceived  it  might  be  more  fit  for  the  government  of 

'^  the  inhabitants  of  Castle  G^rth,  if  that  place  was  put  within 

"  the  Umits  and  jurisdiction  of  the  town  of  Newcastle,  which 

"  might  be  done  by  the  king's  letters  patent,  with  a  proviso 

**  that  the  assises  and  sessions  be  kept  there  for  the  county  as 

"  formerly ;"  upon  which,  a  grant  passed  the  great  seal  of 

his  majesty  upon  the  one  part,  and  the  mayor  and  burgesses 

on  the  other,  for  the  term  of  31  years,  at  an  annual  rent  of 

100  chaldrons  of  coal,  to  be  delivered  in  the  port  of  London. 

The   king's   rents   in  the  castle  were  excepted ;  also  the 
"  Moot  Hall"  within  the  walls,  where  his  majesty's  justices 
were  used  to  hold  their  assizes,  sessions,  and  gaol  delivery,  &c. 
From  a  view  of  the  Castle  Grarth,  made  by  commissioners 
1^.     in  the  year  1686,  the  rental  of  premises  by  building  and  im- 
provements, amounted  to  149Z.  \s.  8rf.  per  annum  ;  but  it  was 
alleged  it  arose  to  that  height,  by  strangers  and  fugitives  har-- 
bouring  there  in  a  place  not  subject  to  the  government  of  the 
town. 
I  From  which  it  will  be  seen,  that  the  castle  was  separate 

from  the  borough,  and  that  the  ground  of  its  annexation,  was 
the  feet  of  fugitives  going  there  to  escape  the  jurisdiction  of 
the  borough.  And  the  actual  interference  of  the  king  with 
the  borough,  may  be  collected  from  the  feet,  that  on  the4B0tb 

1687.  of  June,  in  the  third  year  of  this  reign,  Sir  William  Creagh, 
Knight,  a  zealous  papist,  was  admitted  to  the  freedom  of  the 
corporation  of  Newcastle,  in  consequence  of  a  mandate  from 
the  king.     He  was  the  next  year  appointed  mayor. 

NEWCASTLE-UPON-TYNE. 

1688.  On  January  the  16th,  in  the  last  year  of  this  reign,  a 
flattering  address,  intend^^t<f^lftve  *  been  presented  to  the 
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king  by  the  corporation  of  Newcastle,  and  signed  by  Sir  J^"^  '*- 
William  Creagh,  Knight,  mayor,*  and  other  aldermen,  some 
of  whom  were  papists,  and  others  dissenters,  with  some  of 
the  common  council,  was  negatived  by  a  majority  of  that 
body,  and  not  sent. 

But  it  is  said,+  a  surrender  of  the  charter  was  actually 
sealed  and  transmitted  to  London ;  although  it  was  not  en- 
rolled. J 

In  a  letter,  dated  November  3rd,  in  this  year,  subscribed 
by  Silvester  Petyt,  and  directed  to  Mr.  Douglas,  is  the 
passage  : — *' As  for  the  proclamation  and  orders  touching  the 
"  corporations,  I  was  at  the  Crown-office,  and  the  clerk  told 
"me  they  were  sent  under  seal  to  all  the  corporations; 
"  and  that  Green,  a  messenger,  had  those  for  Newcastle,  and 
"  believes  you  have  them  before  this :  and  because  you  think 
"  the  Gazette  not  sufficient,  I  have  sent  you  the  proclamation 
'  and  order,  printed  by  the  king's  printers,  and  think  you 
"  may  (if  the  other  be  not  come)  give  credit  to  these."§ 

EVESHAM. 

In  the  constitutions  and  ordinances  for  the  better  govern-     f^. 
ment  of  the  borough  of  Evesham,  made  at  this  period,  by 
the  mayor,  recorder,  aldermen,  chamberlain,  and  capital  bur- 
gesses, it  was  provided,  that  every  apprentice,  after  he  had  Clause  14. 
actually  and  bona  fide  served  the  time  of  his  apprenticeship,     ^S^' 
should  be  made  free  of  the  borough — take  the  usual  oaths  of 
a  freeman — and  pay  the  accustomed  fees.     And  if  the  ap- 
prentice neglected  to  do  so  for  12  months,  he  was  to  lose  the 
benefit  of  his  freedom. 

That  eyery  freeman,  commorant  and  inhabitant  of  the  bo-  Clause  16. 
rough,  should  bear  and  pay  all  manner  of  taxations,  fines,     rant. 
&c. ;  and  if  he  refused  so  to  do,  he  might  be  distrained,  &c., 
or  the  mayor  and  common  council  might  disfranchise  him. 

That  if  any  of  the  inhabitants  of  the  borough,  being  of  the  Clause  18. 
common  council,  or  otherwise,  should  use  opprobrious  or 

*  See  admisuon,  year  before,  by  the  king's  order.  t  2  Brand's  App.  p.  642. 

X  See  the  proclamation  for  restoring  the  corporations,  4  James  II.,  NewUng  «. 
Francis,  3  T.  R.  189.  ^    - 

t  2  Brand's  Appendix,  p.  643. 
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contemptuous  words  or  gestures  against  the  mayor,  common 

1687.  council,  or  any  of  the  masters  or  wardens^jf  the  companies, 
or  do  anything  derogatory  to  the  ordinances  of  the  borough, 
the  mayor  and  common  council  might  punish  such  persons 
by  fine,  disfranchisement,  or  imprisonment. 

Clause  21.  The  21st  clause  commences  with  a  recital,  that  the  in- 
habitants  of  the  borough,  for  the  better  regulation  of  their 
trades  and  occupations,  had  farmed  themselves  into  divers 

Companies  companies  and  fraternities — viz.  the  company  of  mercers — 
cordwainers  —  cloth  workers —  glovers  —  ironmongers, — and 
had  enjoyed  divers  constitutions  and  orders  respectively ; 
nevei-theless,  through  the  licentiousness  of  the  late  wars,  con- 
fusion had  got  into  the  place  of  order,  and  many  indirect 
ways  had  been  taken  to  lessen  and  bring  into  contempt  the 
good  government  of  the  borough.  And  amongst  other  in- 
novations, several  of  the  companies  had  taken  upon  them- 

Straogers.  selves  to   make    many  strangers  free   of  their   companies^ 
without  so  much   as  acquainting  the  mayor  and  common 
council:   and  under  the  notion  of  this  supposed  freedom, 
such  strangers  and  others,  that  are  so  brought  in,  refuse  to 
Sworn,    be  admitted  and  sworn  freemen  of  the  borough,  to  the  pre- 
judice of  the  common  council,  and  contempt  of  good  go- 
vernment: it  was,  therefore,^  ^i;(lered  and  constituted,  that 
no   person  of  the  respective  companies  should  presume  to 
admit,  swear,  or  otherwise  take  into  their  companies,  any 
person,  until  the  master  or  wardens,  and   the  mayor  and 
common  council,  should  have  consented  and  agreed  there- 
unto in  writing. 
Oath.        That  they  should  take  the  oath  of  a  freeman  as  prescribed       m 
in  the  charter  of  the  36th  of  Charles   II.      Every  other      ^ 
admission  to  be  void. 

That  no  person  within  the  borough  should  fraudulently  or 
Ai>pren.  colourably  presume  to  take  any  apprentice,  with  intent  to 

Fittemen.  make  him  2l  freeman,  without  performing  seven  years'  actual 
service  at  the  least.  That  the  indentures  should  be  enrolled 
with  the  chamberlain;  and  if  not,  the  master  was  to  be 
disfranchised,  and  the  apprentice  should  take  no  benefit 
as  to  the  freedom  of  the  borough. 
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That  the  relict  of  every  freeman  might  use  the  trade  of  her  J*«"eg  il. 
deceased  husband  during  her  widowhood ;  and  the  eldest  son 
of  every  freeman  alive  at  his  death,  should  be  made  free 
by  his  father's  copy,  if  required. 

HYTHE. 

At  an  assembly  of  the  mayor,  jurats,  and  commoners  of  1685. 
Hythe,  held  in  the  first  year  of  this  reign,  the  question  was 
put,  whether  Stephen  Heeler,  who  hath  lived  out  of  the 
liberty  hy  ike  space  of  one  whole  year  and  a  day  last  past, 
should  be  from  thenceforth  deemed  as  a  freeman  of  the  cor- 
poration; and  it  was  carried  in  the  negative,  nemine  con- 
tradicente. 

HASTINGS. 

And  at  Hcistings  there  was  a  custom,  that  if  any  man  lived 
a  year  and  a  day  out  of  the  town,  and  did  not  pay  scot  and 
lot,  he  hath  no  vote. 

ROMNEY. 

There  were  also  at  this  period  ordinances  made  at  the     i687. 

Brotherhood  and  Guestling,  held  at  the  town  and  port  of  New 

Romney,  in  the  third  year  of  James  the  1 1.,  which  commences 

hy  reciting  the  decree  of  Brotherhood,  made  in  1603,  before 

quoted  ;*  and  then  states,  that  the  assembly  found  that  the 

decree  was  not  so  effectual  as  to  compel  such  inhabitants  to  inhabiumts 

^  made  free  in  their  respective  corporations  where  they  in- 

^ited,  but  that  several  persons  evaded  it,  and  the  penalty 

therein  contained,  by  refusing  to  appear  in  full  and  open 

court  where  the  oath  is  to  be  required  and  tendered,  and    Court. 

^  .  Oath, 

by  divers  other  subtle  devices ;  wherefore,  for  preventing  such 

evasions,  and  for  the  better  upholding  of  the  several  corpo- 
rations of  the  ports,  towns,  and  members,  which  otherwise 
,  might  cease  and  be  annihilated,  it  was  ordered,  that  the  penalty 
of  lOZ.  mentioned  should  be  imposed  and  levied  upon  every 
inhabitant  of  any  of  the  ports,  towns,  or  members,  who  should 
he  elected  a  freeman  of  such  respective  corporation  wherein 

*  See  before,  p.  1502. 
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Jamw  II.  [j^  y^^  inhabitant,  according  to  the  ancient  decree ;  and  in 

1687.  case  such  inhabitant  so  elected  should  neglect  or  refuse  to 
appear  at  the  next  court  of  record,  to  be  holden  in  such 

Dwelled,  corporation  wherein  he  dwelled,  upon  verbal  or  other  sum- 
mons from  the  mayor  or  bailiff,  or  upon  appearance  at  the 
court  should  refuse,  or  neglect  to  take  the  oath,  so  often  as 
such  inhabitant  should  so  refuse  or  neglect,  he  should  for- 
feit for  every  such  offence  the  like  sum  of  lOZ.* 

CASES. 

A  few  cases  also  occur  in  the  law  reports  of  this  reign, 
which  it  may  be  proper  to  insert,  for  the  purpose  of  illus- 
trating the  particular  history  of  some  boroughs. 

Bristol.  A  person  of  the  name  of  Light,  in  the  second  year  of  James 
II.,  brought  an  action  against  David  Pym  and  Roger  Adams, 
for  seizing  his  malt.+ 

The  defendants  pleaded  the  charter  of  the  36th  Charles  II., 
granting  a  market  and  reasonable  toll  to  the  citizens  of 
Bristol. 

The  plaintiff  replied,  that  he  was  a  burgess  of  Tewkshury, 
and  by  a  charter  of  11  Edward  III.,  he  was  free  of  toll. 

The  defendants  rejoined,  that  the  burgesses  of  Tewkshury 
had  surrendered  their  charters. 

It  was  determined,  that  the  toll  was  not  demandable,  be^ 
cause  it  was  not  alleged  that  the  malt  was  sold;  and  this 
toll  could  not  be  claimed  by  prescription,  for  the  corporation 
was  created  within  time  of  memory. 

It  is  therefore  clear,  by  this  distinction,  that  Bristol  was 
not  a  corporation  by  prescription. 

1688.  It  was  admitted  in  argument,  upon  a  case  of  this  period 
respecting  toll,:|: ''  that  all  the  inhabitants  within  the  liberties 

Lancaster,  of  the  duchy  of  Lancaster  were  dischai^ed  from  paying  toll 
throughout  England." 

*  Howell,  State  Trials,  vol.  xvii.  p.  815.  f  2  Lutw.  1332. 

X  Osbuston  V.  James,  et  al.  Lutw.  442. 
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JOURNALS. 

A  few  extracts  only  from  the  Journals  will  be  necessary 
to  show  the  progress  of  the  parliamentary  proceedings  with 
respect  to  the  cities  and  boroughs. 

Parliament  met  on  the  19th  of  May,  in  the  first  year  of  this     i685. 
reign. 

Amongst  the  many  petitions  relative  to  elections  which 
were  presented,  some  were  by  the  inhabitants  of  the  bo-  inhauunu 
roughs  : — as    Wallingford*  —  Scarbaroughf —  Thetfordljl.  — 
Sandwich^ — Skaftesbury.W 

It  appears  from  the  Journals,^  that  on  the  27th  of  May,  a 
debate  arose  touching  several  royal  charters,  supposed  to  be 
granted  to  divers  boroughs,  which  had  a  right  by  prescrip- 
tion to  send  burgesses  to  serve  in  Parliament ;  whereby,  as 
was  alleged,  an  alteration  is  made  in  the  manner  of  their  an- 
cient elections;  and  the  debate  was  adjourned  till  the  follow- 
ing Saturday. 

CRICKLADE. 

The  right  of  election  for  CrickUtde  was  agreed^* — ^not 
decided — to  be  in  the  freeholders,  copyholders,  and  leasehol- 
ders, for  three  years — a  right  for  which  there  could  be  no 
pretence,  beyond  the  interest  of  the  litigant  parties  to  estab- 
lish it ;  unless  it  meant  the  inhabitant  householders,  whether 
they  were  freeholders,  copyholders,  or  leaseholders. 

MONTGOMERY. 

As  to  Montgomery,  the  right  was  determined,  like  that  of 
Brecon,  not  to  belong  to  Mon^omery  only,  but  also  to  the 
contributory  boroughs  of  Llanidloes,  Poole,  and  Lanvilling. 

THETFORD. 

With  respect  to  Thetford,  the  circumstances  of  the  sur- 
render of  whose  charter  will  be  hereafter  referred  to,  and 
which  has  been  already  remarked  in  Domesday  as  a  borough, 

•9Journ.716.  tlb.719.  Jib.  72  L  $Ib.723. 

II  lb.  723.  fib- 721.  ••lb.  732. 
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James  II.  and  its  burgesses  enumerated  as  householders^  in  connexion 
Thetford.  with  their  houses,  a  strange  decision  was  made — according  to 
h^ld**^    the  spirit  and  practice  of  this  reign,  but  without  the  state- 
Right,    ment  of  any  evidence  which  could  justify  it — ^that  the  right 
of  election  was  '^  in  the  mayor  and  btirgesses,  which  are  ten, 
''and  in   the  commonalty,  or  common   council,  which  are 
*' twenty;  amounting  in   the   whole  to  31."      How  it  was 
Common-  possible  for  a   committee  to  determine    that    the   ''corn- 
Common  monalty "  and   "  common  council"  could  be  synonymous. 

Council.        J    •  ^   .!_  1  /»  i_         'j.    •        i_    • 

and  import  the  same  class  of  persons,  when  it  is  obvious 
that  the  common  council  must,  from  the  import  of  the  term, 
be  selected  out  of  a  larger  body,  must  be  left  to  the  ingenuity 
of  Dr.  Brady,  or  any  person  who  may  be  induced  to  support 
his  theory,  to  explain. 
Thetford  did  not  return  members  to  Parliament  until  the 

1673.    reign  of  Edward  VI. ;  and  wasjncorporated  in  the  16th  year 

1564.  of  Queen  Elizabeth.  In  the  first  year  of  Queen  Mary,  the 
return  was  made  in  the  most  general  manner  by  the  "  mayor, 
"bui^esses  aiid'dCBer  laden  of  the  common  council,  and 
"  congregation  of  the  borough."     And  the  same  form  was 

1658.     adopted  in  the  first  year  of  Queen  Elizabeth. 

Nevertheless  this  right  was,  in  the  second  year  of  William 
,    and  Mary,  agreed  to  be  as  determined  above.* 

But  a  question  arising,  who  was  the  proper  returning  officer, 
the  petitioners,  relied  upon  the  return  by  a  mayor  appointed 
under  the  old  charter,  and  the  sitting  member  upon  the  re- 
turn by  a  mayor  under  the  new  charter : — ^the  committee  de- 
cided, that  the  charter  of  the  16th  of  Elizabeth  was  not  duly 
or  legally  surrendered. 

1099.  In  the  11th  of  William  III.,  the  right  was  again  agreed  to 
be  in  the  select  body,  and  it  continued  in  them  afterwards. 
The  power  enjoyed  by  that  body,  leading  subsequently  to 
numerous  instances  of  legal  litigation. 

1688.  In  the  last  year  of  this  reign,  the  usurpations  of  the  crown 
became  direct  and  open.  "  By  the  practice  of  annulling  the 
"  charters,"  as  Hume  observes,"  the  king  was  become  master 

*  10  Journ.  3da 
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"  of  all  the  corporations ;  and  could  at  pleasure  change  every  James  ll. 
"  where  the  whole  of  the  magistracy.    The  dissenters  were     1688. 
''  first  in  London,  and  afterwards  in  every  other  corporation, 
"  substituted  in  the  place  of  the  members  of  the  church." 

James  II.  also  appointed  regulators  to  examine  the  qua- 
lifications of  electors. 

Instances  of  the  encroachments  upon  the  rights  of  the 
inhabitants  may  be  found  in  the  Journals  and  elsewhere. 

In  some  places,  particularly  in  Yorky  the  elections  were    York, 
transferred  from  the  people  to  the  magistrates :  who,  by  a 
new  charter  were  all  named  by  the  crown,  which  was  in 
reality,  as   Hume   observes,   "nothing  different,   from   the 
"  king's  naming  the  members." 

In  the  case  of  Thetfordy*  it  apears  from  a  subsequent  in-  Theiford. 
quiry  in  the  succeeding  reign,  that  the  surrender  had  been 
obtained  by  the  illegal  interference  of  a  person  of  the  name 
of"Mendham:"   who  being  mayor  in  1681,  and  his  year     1681. 
expiring,  refused  to  swear  in  his  successor.   On  a  mandamus 
being  obtained  to  compel  him  to  do  so,  he  was  afterwards 
taken  into  custody  for  his  contempt  in  not  obeying  it;  and        ^  — 
in  order  to  get  his  discharge,  he  procured  a  surrender  of  Surrender, 
the  charter  by  a  pretended  majority  of  the  corporation,  made^  •'' 
up  by  his  son,  who  was  under  16  years  of  age,  and  an  ex-     y 
communicated  person ;  both  of  them  received  the  sacrament   > 
to  qualify  them  to  be  of  the  corporation.  ^ 

But  before  the  surrender  was  enrolled,  the  other  members, 
to  the  number  of  17,  did  all  they  could  to  prevent  it.  So 
that,  in  fact,  there  were  17  against  the  surrender,  and  only 
14  for  it.  But  the  17  were  never  called  or  summoned  at  the 
time  the  surrender  was  agreed  upon. 

The  indecorous  circumstances  attending  the  taking  of  the 
sacrament  by  the  two  who  were  attempted  to  be  qualified, 
are  mentioned  in  the  Journals. 

And  in  a  subsequent  page,i-  a  petition  states  the  clandes- 
tine means  by  which  the  pretended  surrender  had  been  ob- 
tained ;  and  that  "  Mendham"  had  turned  out  many  of  the  bur- 
gesses who  would  not  consent  to  the  surrender;  and  appointed 

*  10  Journ.  139.         "  t  10  JourD.  302. 
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jam«B  II.  others  in  their  places  who  were  not  duly  qualified :  and  by 
1688.    those  means  he  procured  the  old  charter  to  be  surrendered. 

Burgesses,  and  obtained  a  new  one,  whereby  the   burgesses  were  ex- 
cluded from  voting. 

This  case  may  serve  as  one  of  many  instances,  to  show  the 
manner  in  which  these  surrenders  were  effected. 

It  was  not  possible  that  such  a  state  of  things  could  long 
«xist :  at  length,  the  Prince  of  Orange  landed  in  the  west :  a 
petition  for  a  new  Parliament  was  signed  by  24  bishops  and 
peers  of  the  greatest  distinction,  and  was  Resented  to  the 
king;  and  accordingly  he  issued  writs  for  a  new  Parliament; 
which,  however,  were  soon  recalled. 

But,  as  the  last  act  of  his  expiring  power,  too  late  to  retrieve 
the  errors  he  had  committed,  and  only  in  time  to  show 
that  he  was  sensible  of  them,  and  desirous  if  possible,  of 
correcting  them — ^the  king,  when  he  had  fled  to  Faversham, 

Proclaina-  published   a  proclamation  for  restoring  the  corporations,* 
'j^^^^^m\ch  commences  with  a  recital — ^that  several  deeds  of  »iir- 
render  having  been  lately  made  by  several  corporations  and 
bodies  corporate,  of  their  charters,  franchises,  and  privileges, 
.  /  which  had  not  been  recorded  or  enrolled;  and  that  upon 

K  the  proceedings  and  rules  for  judgment  which   had  been 

lately  had  upon  the  quo  warrantos,  judgments  had  not  yet 
been  entered  on  record :  whereupon,  notwithstanding  new 
chaiters  had  been  granted  in  the  reign  of  King  Charles  II. ; 
and  in  his  own;  which  deeds,  not  being  enrolled,  did  not 
amount,  or  in  law,  make  any  surrender  of  the  charters,  fran- 
chises, or  liberties  mentioned :  and  such  of  the  corporations 
against  which  rules  for  judgments  had  been  made  in  the  life* 
time  of  King  Charles  II.,  or  since,  in  the  Court  of  King's 
Bench ;  but  no  judgment  entered  upon  record,  were  not  dis- 
corporate  or  dissolved.  And  that  it  was  in  the  king's  power 
to  leave  such  corporations  in  the  same  estate  and  condition 
they  were  in ;  and  to  discharge  all  further  proceedings  that 
might  be,  of  such  rules  for  judgment  and  deeds  of  surrender. 
That  the  deeds  of  surrender  made  by  the  corporations  and 
bodies  politic,  except  the  following,  viz. —  Thetford,  Notting^ 

•  See  2  Ludere,  260. 
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ham,  Bridgewater,  Ludlow.  Bewdleyy  Beverley,  Tewkesbury,  J«jnesll. 
Exeter,  Doncaster,  Colchester,  Winchester,  Launceston,  Lis^     1688. 
heard,  PlympUm,   Tregony,  Plynumth,  Dunwich,  St.  Ives, 
Pcwey,  EcLst  Looe,  Camelfard,  West  Looe,  Tintagel,  Penryn, 
Truro,  Bodmin,  Hadleigh,  JUostunthiel,  and  Saltash,  were  not 
eDioUed  or  recorded  in  any  of  the  king's  courts. 

That  though  rules  for  judgment  had  passed  upon  informa* 
tions  against  the  corporations  and  bodies  politic  of  several 
cities  and  towns,  yet  no  judgments  had  been  entered  upon 
record  upon  any  such  informations,  except  against  the  City 
of  London,  Chester,  Calne,  St.  Ives,  Poole,  York,  Thaxted, 
Llaughaur,  and  Malmshury. 

That  to  restore  and  put  all  cities,  towns,  and  boroughs  in 
England  and  Wales,  and  also  the  town  of  Berwick  upon 
Tweed,  into  the  same  state  and  condition  they  were  in,  before 
any  deed  of  surrender  was  made  of  their  charters,  franchises, 
or  proceedings  against  them,  the  king  directed,  that  the  cor- 
porations and  bodies  politic  of  all  cities,  towns,  and  boroughs^ 
whose  deeds  of  surrender  were  not  enrqlled,  nor  judgments 
entered  against  them;  and  all  the  members  in  every  of 
them  respectively,  should  immediately  proceed  to  act  as  a 
corporation  or  body  politic ;  and  when  places  were  vacant, 
to  make  immediate  elections,  and  ta  execute  every  matter 
and  thing  as  they  lawfully  might  have  done,  if  no  such 
deeds  of  surrender  or  rules  for  judgment  had  been  had 
or  made. 

That  all  the  corporate  officers  from  their  offices  had  been 
dismissed,  which  they  claimed  to  hold  only  by  charter,  grant, 
or  patent,  from  Charles  II.,  or  the  king;  since  the  dat^s  of 
the  respective  deeds  of  surrender,  &c.,  except  such  corpora- 
tions whose  deeds  of  surrender  were  enrolled,  or  against 
whom  judgment  was  entered. 

The  king  also  promised  he  would  grant  to  the  cities,  Cor- 
porations, and  boroughs,  any  further  act  to  confirm  unto 
them  all  their  charters,  &:c.  which  they  at  the  times  of  such 
deeds  of  surrender  held  or  enjoyed. 

'^  That  as  to  those  corporations  which  had  made  deeds  of 
surrenders,  or  had  judgment  given  against   them,  and  which 
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James  II.  contemptuous  words  or  gestures  against  the  mayor,  common 

1687.    council,  or  any  of  the  masters  or  wardens\jf  the  companies, 

or  do  anything  derogatory  to  the  ordinances  of  the  borough, 

the  mayor  and  common  council  might  punish  such  persons 

by  fine,  disfranchisement,  or  imprisonment. 

Clause  21.  The  2 1st  clause  commences  with  a  recital,  that  the  in- 
habitants of  the  borough,  for  the  better  regulation  of  their 
trades  and  occupations,  had  formed  themselves  into  divers 

Companies  companies  and  fraternities — viz.  the  company  of  mercers — 
cordwainers  —  clothworkers —  glovers  —  ironmongers, — and 
had  enjoyed  divers  constitutions  and  orders  respectively ; 
nevei-theless,  through  the  licentiousness  of  the  late  wars,  con- 
fusion had  got  into  the  place  of  order,  and  many  indirect 
ways  had  been  taken  to  lessen  and  bring  into  contempt  the 
good  government  of  the  borough.  And  amongst  other  in- 
novations, several  of  the  companies  had  taken  upon  them- 

Strangera.  selves  to  make  many  strangers  free  of  their  companies^ 
without  so  much  as  acquainting  the  mayor  and  common 
council:  and  under  the  notion  of  this  supposed  freedom, 
such  strangers  and  others,  that  are  so  brought  in,  refuse  to 
SworD.  be  admitted  and  sworn  freemen  of  the  borough,  to  the  pre- 
judice of  the  common  council,  and  contempt  of  good  go- 
vernment :  it  was,  therefore,^  ji;jlered  and  constituted,  that 
no  person  of  the  respective  companies  \^hould  presume  to 
admit,  swear,  or  otherwise  take  into  their  companies,  any 
person,  until  the  master  or  wardens,  and  the  mayor  and 
common  council,  should  have  consented  and  agreed  there- 
unto in  writing. 
Oath.  That  they  should  take  the  oath  of  a  freeman  as  prescribed 
in  the  charter  of  the  36th  of  Charles  II.  Every  other 
admission  to  be  void. 

That  no  person  within  the  borough  should  fraudulently  or 

Aftpren-  colourably  presume  to  take  any  apprentice^  with  intent  to 

Vnmea.  make  him  sl  freeman,  without  performing  seven  years'  actual 
service  at  the  least.  That  the  indentures  should  be  enrolled 
with  the  chamberlain;  and  if  not,  the  master  was  to  be 
disfranchised,  and  the  apprentice  should  take  no  benefit 
as  to  the  freedom  of  the  borough. 
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That  the  relict  of  every  freeman  might  use  the  trade  of  her  James  il. 
deceased  husband  during  her  widowhood ;  and  the  eldest  son 
of  every  freeman  alive  at  his  death,  should  be  made   free 
by  his  father's  copy,  if  required. 


HYTHE. 

At  an  assembly  of  the  mayor,  jurats,  and  commoners  of 
Hythe,  held  in  the  first  year  of  this  reign,  the  question  was 
put,  whether  Stephen  Heeler,  who  hath  lived  out  of  the 
liberty  by  the  space  of  one  whole  year  and  a  day  last  past, 
should  be  from  thenceforth  deemed  as  a  freeman  of  the  cor- 
poration ;  and  it  was  carried  in  the  negaiive^  nemine  con- 
tradicente. 


1685. 


HASTINGS. 

And  at  Hastings  there  was  a  custom,  that  if  any  man  lived 
a  year  and  a  day  out  of  the  town,  and  did  not  pay  scot  and 
lotj  he  hath  no  vote. 


ROMNEY. 

« 

There  were  also  at  this  period  ordinances  made  at  the 
Brotherhood  apd  Guestling,  held  at  the  town  and  port  of  New 
Romney,  in  the  third  year  of  James  the  II.,  which  commences 
by  reciting  the  decree  of  Brotherhood,  made  in  1603,  before 
quoted  ;*  and  then  states,  that  the  assembly  found  that  the 
decree  was  not  so  effectual  as  to  compel  such  inhaMtants  to 
be  made  free  in  their  respective  corporations  where  they  in- 
habited,  but  that  several  persons  evaded  it,  and  the  penalty 
therein  contained,  by  refusing  to  appear  in  full  and  open 
court  where  the  oath  is  to  be  required  and  tendered,  and 
by  divers  other  subtle  devices ;  wherefore,  for  preventing  such 
evasions,  and  for  the  better  upholding  of  the  several  corpo- 
rations of  the  ports,  towns,  and  members,  which  otherwise 
might  cease  and  be  annihilated,  it  was  ordered,  that  the  penalty 
of  101.  mentioned  should  be  imposed  and  levied  upon  every 
inhabitant  of  any  of  the  ports,  towns,  or  members,  who  should 
be  elected  a  freeman  of  such  respective  corporation  wherein 

*  See  before,  p.  1502. 
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1687.  SOUTHWELL  MSS. 

From  William  Blathway  te,  Esq.  clerk  of  the  privy  council, 
to  Sir  Robert  Southwell. 

"  Whitehall,  AprU  23,  1687. 

"  I  have  considered  what  you  write  of  the  charters  of  Ire- 
land, and  of  the  means  to  obtain  a  saving  of  your  right  in 
Kinsale.  that  of  Kinsale,  and  expected  the  former  letter  from  Mr. 
Madox,  who  says  he  has  not  yet  received  it.  The  only  per- 
sons, I  think,  to  be  applied  to  here,  are  Mr.  Bridgeman  and 
Mountsteven,  and  the  rather  because  the  former  has  been 
long  in  good  humour,  and  continues  so.  Mr.  Pepys  would 
be  in  earnest  for  you,  if  it  belonged  to  his  station,  but  I  do 
not  see  what  you  can  expect  from  my  Lord  Dartmouth.  But, 
after  all,  I  fancy  that  the  thing  must  be  done  in  Ireland,  and 
by  my  lord  deputy  alone;  for  all  those  things  will  be  entirely 
referred  to  him.  If  it  be  so,  I  hope  you  have  interest  enough 
with  his  excellency  for  so  small  a  matter.  If  I  have  any 
with  his  secretary,  Mr.  Sheridan,  by  our  military  correspon- 
dence, I  yrill  employ  it  all  for  this  job,  and  perhaps  with  a 
suitable  qualification  to  one  that  knows  the  language  al- 
ready," &c.  &c. 

Letter  from  William  Blathwayte,  Esq.,  clerk  of  the  privy 
council,  to  Sir  Robert  Southwell. 

"  Whitehall,  drd  Nov.  1687. 

"  His  majesty  having  reformed  the  city  of  London,  and  re- 
gulated the  several  companies,  has  been  pleased  to  declare 
that  he  will  use  the  like  method  throughout  all  the  other 
parts  of  his  kingdom,  for  the  support  (as  his  majesty  is 
pleased  to  express  it,)  of  his  late  declaration. 

"  To  this  purpose,  orders  are  issued  to  all  the  lords  lieu- 
tenants forthwith  to  repair  to  their  respective  counties,  and 
then  having  called  before  them  all  their  deputy  lieutenants, 
officers  of  the  militia,  justices  of  the  peace,  and  the  principal 
gentlemen,  to  ask  them  a  plain  question,  '  Whether  they  are 
'  ready  to  concur  with  his  majesty  in  the  necessary  means  to 
'  confirm  his  majesty's  late  declaration,  and  in  the  i*epeal)ng 
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'  of  the  penal  laws  and  the  test,  by  giving  their  consent  to  it  Jame*  II- 
'  in  Parliament,  if  chosen,  or  choosing  such  as  will  repeal     16B7. 
'  them.' 

^^  The  lord  lieutenants  have  orders  to  return  the  names  of 
all  those  gentlemen,  and  their  answers,  to  the  king;  who  will 
immediately  put  out  of  all  offices  and  places  of  trust,  such  as 
do  not  comply,  and  fill  vacancies  with  such  as  declare  them- 
selves ready  to  concur  with  his  majesty's  desires,"  &c.  &c. 

Lord  Clarendon  in  his  letters,  writing  to  the  lord  chan-     1686. 
cellor,  gives  an  account  of  a  conversation  he  had  had  with 

,  respecting  the  king's  letter  about  admitting 

the  Roman  catholics  into  corporations,  and  putting  in  justices 
of  the  peace  and  sheriffs. 

The  noble  writer  represents  himself  as  saying,  that  he  was 
advising  about  the  best  and  readiest  way  of  doing  the  busi- 
ness ;  that  he  had  already  discoursed  with  Mr.  Justice  Daly 
about  the  town  of  Galwayy  where  there  were  most  of  the 
trading  Roman  catholic  merchants,  and  with  which  town  and 
country  he  was  particularly  acquainted,  all  his  concerns  and 
relations  being  there ;  and  that  he  was  advising  with  other 
Roman  catholics,  and  that  it  would  not  be  long  before  he 
should  see  that  affair  in  as  good  a  prospect  as  he  could  de- 
sire. That  for  the  sheriffs,  he  would  give  such  orders  to 
the  judges,  when  they  went  their  circuits,  as  was  necessary 
for  presenting  to  him  proper  persons,  Roman  catholics,  for 
those  appointments. 

The  rest  of  this  singular  conversation  may  be  seen  by  re- 
ferring to  the  Clarendon  letters. 

The  extracts  from  Hume,  and  these  letters,  give  shortly  the 
whole  history  of  Ireland  at  this  time,  as  far  as  it  is  in  any 
manner  connected  with  the  subject  of  our  inquiry,  and  it  is 
unnecessary  to  add  anything  to  these  documents. 

« 

SCOTLAND. 

The  history  of  Scotland  for  the  same  period,  though  differ- 
ing in  ^ome  respects,  particularly  with  reference  to  religion, 
as  far  as  regards  its  municipal  institutions  may  be  given  with 

greater  brevity. 

6b 
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Jamea  II.      Hume  justly  observes  in  one  of  his  notes,  "  that  the  same 
1686.    "  acts  of  authority"  and  interference  which  had  been  adopted 
in  England  with  respect  to  York,  and  other  places,  "  had 
"  been  employed  in  all  the  boroughs  of  Scotland."* 

WALBS. 

The  same  observation  is  equally  applicable  to  Wales,  and 

^i^f   the  following  short  extract  from  the  charter  of  Cardiff  may 

serve  to  establish  the  similarity  of  the  clauses  which  were 

introduced  into  the  Welsh  charters  with  those  which  had 

been  adopted  in  England. 

This  king  granted  a  charter  in  the  third  year  of  his  reign, 
which  contained  all  the  grants  and  privileges  in  the  charter 
of  James  I.,  with  some  few  alterations,  namely ; 

That  aldermen  should  take  their  oath  of  office  before  the 
constable  or  his  deputy. 

And  that  the  constable  or  his  deputy  should  be  one  of  the 
justices  of  the  town. 

That  a  power  should  be  reserved  to  the  king,  and  his  heirs 
Removal,  and  Successors,  to  remove  any  or  either  of  the  justices  of  the 
peace,  bailiffs,  aldermen,  capital  burgesses,  stewards,  es- 
cheators,  or  coironers  of  the  town,  for  the  time  being,  at  his 
will  and  pleasure,  by  any  order  under  the  seal  of  the  privy 
council,  to  them  respectively  signified  :  and  as  often  as  the 
king  should  by  an  order  in  privy  council,  declare  any  of  the 
officers  to  be  removed,  that  then  the  person  so  removed 
should  be  ipso  facto,  and  without  any  further  process,  really, 
and  to  all  intents  and  purposes  whatsoever,  removed.  Any- 
thing to  the  contrary  thereof  notwithstanding. 

CONCLUSION. 

Thus  we  have  concluded  the  history  of  this,  reign,  the 
brevity  of  which  is  to  be  attributed  to  the  uniform  course  of 
arbitrary  power  adopted  by  James  II.,  with  reference  to  the 
municipal  institutions  of  the  country,  and  the  directness  and 
undisguised  nature  of  the  means  to  which  he  resorted.  Nor 
lis  it  necessary  to  add  any  further  observations,  but  a  repe- 

•  Hume,  vol.  viii.  178. 
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tition  of  the  remark  before  made,  that  from  the  close  of  the  J>roes  ii. 
reign  of  Charles  IJ.,  the  progress  of  usurpation  and  abuse 
was  progressive  and  uninterrupted. 


WILLIAM   AND   MARY. 

The  anxiety  for  repose,  which  manifested  itself  after  the      1689 
disturbances  in  the  reign  of  Charles  L,  and  the  successive     1702 
usurpations  of  the  House  of  Commons  and  Cromwell,  fol- 
lowed also  the  violent  inroads  upon  the  constitution,  which 
had  been  attempted  by  James  II. 

Hence  a  disposition  to  terminate  the  doubts  and  uncer- 
tainties, which  the  unsettled  state  of  the  government  and 
the  country  produced,  drove  the  two  contending  parties  into 
that  coalition,  which  brought  the  Prince  of  Orange  to  Eng- 
land. 

The  same  feeling  had  a  strong  tendency  to  render  the  com- 
mencement of  this  reign,  comparatively  speaking,  tranquil, 
and  to  oppose  a  barrier  to  change  or  innovation  of  any 
description.  Thus,  rather  than  run  the  risk  of  discussion, 
or  the  peril  of  mooting  new  suggestions,  many  of  the  mis- 
chiefs prevalent  during  the  reigns  of  the  Stuarts,  were  left 
unremedied ;  and  the  greater  part  of  the  influential  people 
of  the  country,  were  rather  disposed  to  leave  things  as  they 
were,  than  incur  the  peril  of  change  for  the  purpose  of  im- 
provement. 

The  king's  disposition,  prudent,  cautious,  and  calculating, 
led  him  to  the  sdone  course;  and  therefore  in  this  reign, 
few  strong  and  decisive  steps  of  any  kind,  which  refer  to  our 
inquiry,  are  to  be  met  with — ^none  that  are  public ;  and  the 
few  which  occur  of  a  private  character,  will  be  introduced  in 
the  general  faistoiy  of  the  reign. 
.  It  is  only  in  the  gradual  confirmation  of  those  abuses, 

which  had  been  increasing  from  the  time  of  Henry  VtlL,  and 
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William  ^ere  brought  to  rapid  maturity  by  the  Stuarts,  that  we  are 

to  look  for  the  serious  mischiefs  to  the  constitution,  which 

were  effected  in  this  reign ;  and  those  progressive  steps  are 
chiefly  to  be  discovered  in  the  legislative  and  parliamentary 
proceedings  of  the  period,  particularly  those  of  the  House 
of  Commons. 

The  king  himself  did  few  acts  to  affect  these  questions. 

Charters.  He  granted  the  smallest  number  of  charters  of  any  of  his 

predecessora^  from  the  time  of  King  John.^^They  did  not,  as 

.^'  appears  from  the  Patent  Rolls,  at  the  Ifolls  Chapel,  exceed 

14  in  number,  as   shown  by  the  following   list  with  their 

dates. 

List  of  Charters  enrolled  at  the  Rolls  Chapel,  during  the 
reign  of  King  William  and  Queen  Mary. 

1.  1690 2  W.  &  M Fowey. 

2.  1692 4  W.  &  M London. 

3 Ludlow, 

4 Nottingham. 

5 Plympton, 

6 WartDick.* 

7.  1693 5  W.  &  M Colchester. 

8.  1694 6  W.  &  M Bunwich. 

9.  1696 8  W.  &  M Malmsbunj.f 

10.  1697   ....  9  W.  &  M Eye. 

11 Hereford. 

12.  1698   ....  10  W.  &  M Rumsey. 

13 Tewhesbury. 

14.  1699   ....11  W.&  M Deal. 


\ 


\ 

•  Warwick,  which  had  previously  received  charters  from  Henry  VIII.,  Philip 
and  Mary,  Elizabeth,  Charles  II.,  and  WiHiam  III.  in  the  fifth  year  of  this  reig:n, 
obtained  another,  commencing  with  a  recital,  that  it  had  been  accustomed  to  have 
two  burgesses,  in  every  Parliament,  as  other  ancient  borougtis  within  the  kingdom : 
and  that  the  inhabitants  had  been  by  previous  charters  a  body  corporate : — where* 
upon  the  king  then  incorporates  the  borough  in  the  usual  manner,  by  the  name  of 
"  the  mayor,  aldermen,  and  burgesses,  &c.''  confiding  the  government  to  one 
mayor,  12  aldermen,  12  assistant  burgesses,  a  recorder,  and  town  clerk ;  the  county 
justices  are  empowered  to  enter  the  borough  as  usual,  but  not  otherwise  to  inter- 
pose. And  the  c)iarter  closes  after  confirming  their  previous  liberties,  with  a  clause 
that  they  should  not  be  prosecuted  by  any  writ  of  quo  warranto  for  any  cause  then 
committed. 

t  See  before,  p.  1565. 
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The  first  public  act  was  the  declaration  of  the  Prince  ^^  J[5'{J|J"^ 
Orange,  detailing  the  evils  to  be  complained  of  in  the  go-  — — — 
vemment  of  James  II.   The  principal  topics  were,  the  altera- 
tion of  religion — the  dispensing  power — the  tampering  with 
the  judges — ^the    ecclesiastical    commission — the    case   of 
Magdalen  college — the  orders  for  the  examinations  of  the 
lords-lieutenants,  deputy-lieutenants,   and   justices    of  the 
peace,  relative  to  the  test  and  penal  laws ;  and  particularly  (as 
referring  to  the  present  subject  of  inquiry)  grievous  complaint 
was  made  that  the  evil  counsellors  of  the  king  had  invaded 
the  privileges,  and  seized  on  the  chartersof  most  of  the  towns  chartere. 
that  had  a  right  to  be  represented  in  Parliament,  securing 
surrenders  to  be  made  of  them,   by  which  the  magistrates  Surrender. 
delivered  up  all  their  rights  and  privileges  to  be  disposed  of 
at  the  pleasure  of  these  evil  counsellors,  who  placed  new 
magistrates  in  those  towns,  in  whom  they  could  most  entirely 
confide. 

The  other  parts  of  the  declaration  are  immaterial,  except- 
ing the  remedy  which  is  provided  for  all  these  evils  in  call- 
ing a  new  Parliament,  attributing  many  of  the  previous  mis- 
chiefs to  the  interference  with  the  elections  of  members,  and 
the  Parliament  itself.  And  that  contrary  to  the  charters  and 
privileges  of  the  boroughs  sending  members  to  Parliament, 
they  had  ordered  such  regulations  to  be  made  as  would  assure 
them  of  all  the  members  to  be  chosen  by  the  corporations. 
The  declaration  fiirther  adds,  that  although  according  to 
the  constitution  of  the  English  government,  and  immemo- 
rial custom,  all  the  elections  of  Parliament  men  ought  to 
be  made  with  an  entire  liberty,  without  any  sort  of  force, 
as  the  requiring  the  electors  to  choose  such  persons  as 
should  be  named  to  them  ;  and  that  the  intention  of  the 
coming  of  the  Prince  of  Orange  was  to  have  a  free  and 
lawful  Parliament,  assembled  as  soon  as  possible :  in  order 
to  which  all  the  late  chartersy  by  which  the  elections  of  bur- 
gesses are  limited  contrary  to  the  ancient  custoniy  should  be 
considered  null  and  of  no  force.  And  all  magistrates  who  had 
been    unjustly    turned  out  should   forthwith    resume   their 
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William  former  employments ;  as  well  as  all  the  boroughs,  should 

' return   again   to  their  ancient  prescriptions  and  charters; 

and  more  particularly  that  those  of  the  city  of  London,  should 
again  be  in  force : — that  the  writs  should  be  directed  to  the 
proper  officers,  according  to  law  and  custom  ;  and  that  none 
should  be  suffered  to  choose,  or  be  chosen  members,  but 
such  as  were  qualified  by  law. 

Thus  it  is  obvious,  that  the  obtaining  a  free  Pariiament 
was  the  great  object  held  out  to  the  country :  and  the  means 
of  doing  it,  was,  according  to  the  proclamation  of  James  II., 
the  restoration  of  the  ancient  charters ;  and  the  annulling 
those  that  restrained  the  right  of  election,  which  was 
assumed  to  have  been  the  object  of  seizing  the  charters. 

The  king  next  called  together  the  knights,  citizens,  and 
burgesses,  who  had  served  in  Parliament  during  the  reign  of 
Charles  II.,  together  with  the  lord  mayor  and  court  of  alder- 
men for  the  city  of  London;  and  they  met  at  St.  James', 
from  whence  they  went  to  the  House  of  Commons,  and  Mr. 
Henry  Powle,  the  member  for  Windsor,  to  whose  election 
for  that  place,  we  have  before  particularly  referred,*  took 
th^  chair,  and  the  members  assembled  there  resolved,  that 
the  Prince  of  Orange  should  be  desired  to  take  upon  him- 
self the  administration  of  public  affairs,  both  civil  and  mili- 
tary. And  that  he  should  cause  letters  to  be  written  sub- 
CoDveo-  scribed  by  himself,  to  the  lords  spiritual  and  temporal,  being 
Protestants,  and  to  the  several  counties,  universities,  cities, 
boroughs,  and  Cinque  Ports,  for  calling  a  convention.  And 
an  address  to  this  effect  was  drawn  up  and  presented  by  the 
chairman,  Mr.  Powle. 

The  letters  issued  by  the  convention  Parliament,  contained 
a  clause  which  was  not  in  the  resolutions  of  the  House,  nor  in 
the  address  to  the  Prince  of  Orange ;  "  that  the  elections  should 
"  be  made  by  such  persons  only,  as  according  to  the  ancient 
"  laws  and  ctistoms,  of  rights  ought  to  choose  members  for 
"  Parliament.''  And  the  direction  of  the  letters  was  "  to 
'^  the  chief  magistrate,  or  such  others  who  had  right  to  make 

•  Videaute,  p.  134. 
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*^  return  of  members,  according  to  the  ancient  usage,  before  J|^^^™ 

"  the  seizure  or  surrender  of  charters,  mode  in  the  time  of 

«  Charles  11."  ^^' 

Upon  the  meeting  of  the  Parliament,  the  Earl  of  Wiltsbii^ie 
rose,  and  putting  the  House  in  mind  that  the  first  business 
to  be  done  was  to  choose  their  speaker,  added  that  there 
was  an  honourable  person  in  his  eye,  whom  he  cpnceived 
well  experienced,  and  qualified  for  that  place.  And  he 
proposed  the  right  honourable  Henry  Powle,  who  being 
approved  of,  by  a  general  call  was  cpnducted  to  the  chair, 
and  the  mace  was  called  for,  and  placed  upon  the  table,  and 
the  officers  of  the  House  chosen. 

The  returns  of  the  difierent  members  were  called  over, 
and  it  is  but  justice  to  the  prince,  to  say,  that  in  confirma- 
tion of  the  observation  we  have  before  made,  respecting  his 
abstinence  from  interference,  that  there  is  no  reason  to 
believe,  that  he,  either  directly  or  indirectly,  interposed  in 
the  elections ;  but  that  it  was  in  the  main,  as  he  described 
it— "a  free  representative  of  the  nation." 

This  is  confirmed,  as  well  as  the  state,  of  representation 
during  the  last  reign,  from  the  observations  of  Sir  Henry 
Capel,  in  the  debate  on  filling  up  the  vacancies  of  the 
House,  in  which  he  s,aid — ^*  This  assembly  had  been  chosen 
'^  with  freedom ;  and.  that  there  had  not  been  a  better  elec- 
**  tion  a  great  while,  without  force  of  the  lord  lieutenants."* 

Amongst  the  heads  of  those  things  which  were  reported 
by  Sir  George  Treby  as  essential  for  the  security  of  the 
liberties  pf  the  country,  was  the  right  and  freedom  of  elect- 
ing members  for  the  House  of  Commons — ^and  that  the 
towns  corporate,  and  boroughs,  should  be  secured  against 
informations  of  quo  warranto,  surrenders,  and  mandates, 
and  restored  to  their  ancient  rights. 

The  difficulties  which  arose  in  settling  the  new  govern- 
ment— ^always  incident  to  such  a  state  of  things — and  the 
impossibility  of  finding  terms  applicable  to  the  position  of 
the  countiy,  or  which  could  reconcile  the  course  then  taken 
with  right  and  law,  are  beside  our  present  inquiry, 

•  5  Cobb€it,  p.  H. 


1048  PARLIAMENT. 

vviiiiam       Before  the  proceedings  of  the  House  of  CommoDs  were 

and  Mary.  . 

-  sanctioned  by  the  act  which  is  usually  considered  the  first 
statute  of  this  reign;  the  double  returns  were  adjusted,  and 
some  petitions*  against  the  elections  were  presented. 
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The  first  place  respecting  which  any  report  was  made  was 
Poole,  which  also  preceded  the  statute  above  referred  to. 

We  have  before  seen  the  erasures  which  had  been  made 

in  the  books  of  Poole.     And  the  last  parliamentary  decision 

in  the  reign  of  James  II.,  relative  to  Thetford,  treated  the 

"  common  council"  and  "  commonalty"  as  synonymous. 

Co^non-      ^^   1688,  the  word   "  commonalty,"  is  interlined  in  an 

***y-     entry  in  the  books  of  Poole. 

Upon  the  occasion  of  the  present  inquiry,  it  appeared  from 
the  report  of  the  committee,  that  two  members  were  returned 
by  one  certificate — and  two  by  another.  * 

It  was  proved,  that  Sir  Nathaniel  Napper,  one  of  the 
members  in  the  first,  had  agreed  to  settle  15Z.  per  annum 
on  the  town,  for  their  school,  and  he  was  at  the  charge 
of  passing  the  new  charter  before  the  prince's  arrival ;  to 
which  it  was  answered  by  the  counsel  on  the  other  side, 
that  what  was  done  by  Sir  Nathaniel,  was  about  the  time 
that  he  was  made  free  of  the  town;f  and  that  it  was 
usual  to  give  presents  to  the  town,  when  any  person  was 
made  free.  **  And  that  Mr.  Trenchard  and  Mr.  Chafin 
**  (two  of  the  other  candidates),  when  they  were  made 
*^  freemen,  gave  50Z.  a-piece  to  the  use  of  the  town  for  their 
"  freedom." 

This  is  a  strong  instance  of  the  abuses  arising  from  the 

fine.     *^  making^*  of  freemen,   and  of  the  perversion  of  the  fine 

which  was  anciently  paid  as  a  contribution  to  the  canpmm 

stock  of  the  town,  to  the  modem  purposes  of  direct   or 

indirect  bribery. 

The  question,  in  effect,  was,  who  were  the  burgesses  ?  or 
whether  the  right  of  election  was  in  the  mayor  and  burgesses 

*  Some  of  these  were  by  the  inhahitanti  or  commom^  as  Southwark,  Thetford,  &c. 
t  10  Journ.  24. 
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only ;  or,  in  the  mayor,  burgesses,  and  commonalty,  who  paid  ^'JJJ*™ 
scot  and  lot.  -" 

1688. 

But  it  appeared  to  the  committee^  by  many  parliamentary 
decisions,  that  the  right  of  election  had  anciently  been  in  the 
mayor  and  burgesses  only;  except  a  return  in  the  18th  of 
James  I.,  when  the  '^  commonalty  "  are  mentioned  with  the 
mayor,  aldermen,  and  bui^esses.  But  it  was  said  to  be  sealed 
by  the  common  seal  of  the  *'  mayor,  aldermen,  and  burgesses." 

Sir  Nathaniel  Napper  had  23  burgesses,  and  Mr,  Chafin 
but  22;  but  of  the  commonalty,  he  had  the  decided  ma- 
jority. 

The  committee  resolved,  that  the  right  was  in  the  mayor,    night. 
burgesses,  arul  commonalty,  paying  scot  and  lot ;  and  seated 
Mr.  Chafin. 

The  House  after  debate,  negatived  these  resolutions ;  which 
cannot  but  be  considered  a  strong  measure  in  the  House,  as 
the  committee  had  had  an  opportunity  of  seeing  the  docu- 
ments, and  hearing  the  evidence  produced  before  them; 
particularly  considering,  that  the  election  conmiittee  at  that 
time  was  composed  of  some  of  the  most  considerable  men 
of  that  day* — constitutional  lawyers,  as  well  as  statesmen ; — 
who  both  then,  and  for  some  years  before,  had  been  en- 
gaged in  investigating  the  principles  of  our  constitution,  and 
particularly  that  of  Parliament. 

This  negative  vote  of  the  House,  will  also  appear  the  more 
extraordinary,  if  the  documents  stated  before  are  considered. 
It  is  therefore  probably  to  be  explained  by  some  secret  in- 
trigue of  that  day,  which  may  have  been  exerted  in  favour 
of  Sir  Nathaniel  Napper;  who,  it  appears  from  the  Journals, 
had  interest  enough  to  procure  a  new  charter  for  the  bo- 
rough; and  was  soon  afterwards  appointed  upon  the  commit- 
tee of  the  bill  for  removing  disputes  concerning  the  assem- 
bling of  the  Parliament. 

Thus  in  the  first  instance,  when  a  right  of  election  came     /  '      ' 
before  the  House  of  Commons  ;  although  the  evidence  was    If 

*  Sir  Richard  Oodow,  Sir  George  Treby,  Colonel  Sidney,  Mr.  Windham,  Sir 
Robert  Sawyer,  Mr.  Pollezfen,  Mr.  Godolphin,  Mr.  Denzil  Ontlow,  Mr.  Sommen, 
Mr.  Hampden,  Major  Wildman,  Mr.  St.  John,  Mr.  Harboard,  and  many  others  of 
considerable  importance. 
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S*m""  "^trpi^g  in  favour  of  the  ".  commonalty  "  paying  scot  and  lot ; 

"^ — ^^  and  the  committee  decided  in  their  favour ;  yet  the  House 
^    i  negatived  that  right. 

I  The  effect  of  this  decision  seems  to  have  been,  apparent 
shortly  after;  for  the i^xt  return. assumes  to  be  made  by  the 
incorporated  body:  emphatically  so  describing  themselves,  as 
if  the  determination  of  the  House  bad  been  understood  to 
give  the  right  of  election  to  the  corporation. 
1696.  In  the  seventh  of  William  and  Mary,  the  return  wa$  by  the 
mayor,  senior  bailiff,  aldermen,  burgesses,  and  commonalty, 
incorporated;  and  stated,  that  the  mayor,  aldermen,  burgesses, 
and  commonalty  had  elected — ^tbe  mayor,  aldermen  and  bur- 
gesses affix  the  common  seal ;  the  mayor  signs  it,  and  26 
persons  subscribe  themselves  as  witnesses — to  four  of  whose 
names  is  added  ^*  a  hwrgessJ^ 

Remarks.  This  Strange  introduction  of  the  word  "  incorporated^^  for  the 
first  time,  and  the  cautious  addition  of  .the  word  ''  burgess!^ 
after  the  four  names,  which  does  not  appear  to  have  been 
introduced  before,  shows  how  strong  the  disposition  at 
that  time  was  to  support  the  corporate  right  of  election.  The 
attacks  upon  corporations  during  the.reigns of  Charles  II. 
and  James  II.,  had  probably  raised  the  estimation  of  the 
people  for  their  corporate  rights ;  and  Dr.  Brady's  book,  in- 
sisting upon  their  emanation  from  the  crown,  had  probably 
rendered  them  palatable  to  the  king. 

Common-  It  j^  g^id,  that,  after  1695,  the  word  ^*  cotrnnoBaUy''  was 
omitted ;  and  that,  subsequently  to  that  time,  the  inhabi- 
tants did  not  vote. 
1688.  On  the  13th  of  February,''^  the  Houses  of  Lords  and  Com- 
mons met  in  the  Banquetting  House  at  Whiteliall,. and  ten- 
dered the  crown  to  King  William  III.  and  Queen  Mary ;  and 
they  were  proclaimed  accordingly  at  Westminster  and  in  the 
city.  And  on  the  18th,  the  king,  went  to  the  House  of 
Peers,  to  which  the  Commons  were  summoned;  and  he 
addressed  both  the  Houses  of  Parliament. 

On  the  next  day,  the  bill  for  removing  all  disputes  con- 
cerning the  assembling  and  sitting  of  Parliament  was  sent 

*  10  Journ.  p.  25. 
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down  by  the  Lords  to  the  House  of  Commons.*  It  was  read  ^J[^*Ma^. 
a  first  time,  and  appointed  to  be  read  a  second  time  the  next 
day,  which  was  done  accordingly ;  when,  after  a  resolvition 
by  a  committee  of  the  whole  House,  that  the  Lords,- spiritual 
and  temporal,  and  the  Commons,  then  sitting  at  Westminster, 
were  the  two  Houses  of  Parliament;  the  bill  was  read  a 
second  time,  and  committed : — Sir  Robert  Napper  being  one 
of  the  committee  appointed. 

It  soon  afterwards  passed  into  a  law,  and  forms  the  first 
chapter  of  the  statutes  in  this  reign,  and  imposed  new  oathti 
of  allegiance  and  supremacy. 

In  the  next  year,  the  Bill  of  Rights  was  passed,  by  which  1689. 
the  dispensing  power  of  the  crown  was  complained  of,  and 
declared  illegal.  The  violation  of  the  freedom  of  elections, 
particularly  by  letters  to  the  boroughs  as  to  the  choice  of 
their  members,  were  likewise  subjects  of  complaitit^  and  it 
was  declared  elections  ought  to  be  free. 

WALLINGFORD. 

By  a  decision  upon  the  right  of  el^ctiony  the  burgesses  of 
Wallingford  were  determined  to  be  ^*  the  inhabitants  paying 
scot  and  lot/'f 

DUNWICH. 

A  few  days  afterwards,  the  case  of  Dunwich  was  heard,:{:  the 
principal  question  being,  whether  the  right  was  confined  to 
the  burgesses  inhabiting,  or  was  in  the  freemen  who  lived  out 
of  the  borough,  commonly  called  "  out-sitters :"  a  term  obvi- 
ously of  modem  invention.  In  other  respects,  this  description 
of  the  two  classes  appears  to  be  cotreet,  and  to  correspond 
with  the  ancient  law^  for  those  inhabiting  within  the  borough 
are  properly  called  '' burgesses,"  because  they  dwelt  in  Dwelt. 
the  borough ;  the  others  also  are  properly  called  free  men, 
because  they  might  originally  have  been  freemen  of  that 
place  by  birth,  servitude,  or  marriage;  and  being  once  of 
free  condition,  they  would  always  remain  -freemen,  whether 

*  8  Journ.  31.  1 10  Journ.  31. 

X  See  before*  p.  123.  and  lOJourD.36. 
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Winiam  they  lived  within  the  place  or  not ;  but  if  they  left  the  bo- 
rough,  they  would  have  ceased  to  be  burgesses. 

The  evidence,  as  stated  in  the  Journals,  was  strong,  to 
Burgesses,  establish  the  right  of  the  burgesses  inhabiting  within  the  bo- 
rough, for  the  returns  in  the  seventh  and  twelfth  of  Edward 
IV.  are  expressly  described  as  made  by  them ;  to  which  it 
was  only  answered,  that  those  returns  were  about  the  time 
that  the  statute  passed  requiring  ^'  all  persons  elected  to  be 
resident  within  the  boroughs :"  which  seems  rather  a  reason 
for  inferring  that  the  return  was  made  with  precise  attention 
to  the  law  and  practice  at  that  time,  than  to  warrant  any  con- 
clusion in  disparagement  of  the  effect  of  those  returns. 

The  evidence  offered  on  the  other  side  were  returns  in  the 
reigns  of  Henry  VIII.,  Edward  VI.,  Queen  Elizabeth, 
James  I.,  and  King  Charles  II.,  which,  supposing  them  to  be 
contrary  to  those  in  the  reign  of  Edward  IV,,  ought  not  to 
have  superseded  them,  because  they  were  prior  in  date. 

But  in  fact,  they  were  not  inconsistent  with  them,  for  they 
only  described  the  election  to  have  been  made  by  the  "  bur- 
"  gesses  and  commonalty,"  that  is,  by  their  specific  name  of 
"  burgesses,"  and  the  general  name  of  "  commonalty,"  for 
the  whole  aggregate  body.  At  all  events,  there  is  nothing  in 
the  term  *'  commonalty  "  to  import "  non-residence^*^  more  than 
in  any  other  term.  And  it  would  be  very  extraordinary,  if 
the  term  "  commonalty  of  Dunwich,  in  Suffolk,"  should  be 
descriptive  of  persons  residing  in  Exeter,  or  any  other  place 
in  the  kingdom. 

From  the  course  of  the  evidence  it  seems,  that  some  facts 
were  proved,  which  were  applied  directly  to  the  conduct  of 
the  candidates  at  the  election,  who  were  said,  in  the  first  in- 
stance, to  have  been  disposed  to  take  the  votes  of  all  the 
freemen,  resident  or  non-resident,  till  they  found  that  the 
number  of  the  "  out-sitters  overbalanced  their  voices,*'  and 
then  they  polled  only  the  burgesses  inhabitants— evidence 
ad  hominem — which  is,  generally  speaking,  too  prevalent 
before  all  tribunals,  and  which  certainly  ought  not  to  have 
had  any  effect  in  the  decision  upon  the  right  of  election. 
However,  the  cotamittee  resolved,  "  that  the  freemen  out- 
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"sitters,  as  well  as  the  Jreemen  inhabitins:  within  the  bo-  William 

.  and  Mary. 

"  rough,  had  the  right  of  election,"  and  the  House  agreed 

with  that  finding ;  seating  Sir  Robert  Rich  and  Sir  Philip 
Shippon,  to  the  exclusion  of  Sir  Roger  North  and  Sir  Thomas 
Allen. 

Sir  Peter  Rich  was  one  of  the  election  committee.  Mr. 
North  and  Sir  Thomas  Allen,  against  whom  the  decision  was 
given,  do  not  appear  to  have  taken  any  part  with  the  influen- 
tial party  in  the  House  at  that  time :  and  would  not  be  at 
the  charge  of  bringing  up  their  witnesses ;  they  produced 
but  one  return ;  and  it  is  added  *^  so  they  lost  it."*  It  must 
be  remembered  that,  as  it  appears  there  was  a  majority  of 
Tum-^esident  Jreemen  above  the  inhabitant  burgesses,  this  ^^^^^ 
decision  as  effectually  destroyed  the  rights  of  the  inhabitants 
of  the  place,  as  if  it  had  been  effected  by  any  of  the  means 
adopted  by  Charles  II.  or  James  II. 

The  committee  seem  to  have  entertained  some  idea  of 
what  they  were  effecting,  as  well  as  of  the  difficulty  of 
maintaining,  that  persons  living  out  of  the  borough  could  be 
burgesses  of  it ;  because  they  do  not  in  their  determination, 
preserve  the  distinction  marked  at  the  beginning  of  the  report 
between  "  burgesses  inhabiting,"  and  the  "  freemen  out- 
sitters,"  but  they  abandon  the  word  "  burgess,"  which  is  the 
proper  appellation  by  the  common  law,  and  the  writs  and  pre- 
cepts ;  and  adopt  the  more  general  term  of  ^*  freemen"  which 
is  in  truth  only  a  qualification  for  a  burgess. 

Thus  amongst  many  others,  were  the  real  character  and 
description  of  the  municipal  burgesses  thrown  into  confusion 
by  the  hasty  or  partial  decisions  of  committees  of  the  House 
of  Commons. 

The  error  once  commenced,  was  speedily  propagated.  i 

Three  years  afterwards,  upon  the  election  of  Dunwich     leoi.  / 

coming  again  before  a  committee,  the  term  "  burgess"  was  Burgess. 
dropped  altogether,  and  it  was  agreed  on  both  sides,  that  the  ' 

question  was,  whether  the  right  was  ^'  in  the  freemen  resident  j 

**  only,  or  in  the  freemen  generally,  whether  resident  or  out-  j 

«  8itters."t 

•  U  Journ.  442,  t  10  Jouro.  677, 
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and^Mar       ^^^  ^^'  ^^^^f  ^^^  insisted  <mi  the  exclusive  right  of  the 
~— —  residents,  it  was  insisted^  that  Dunwich  wiews  a  borough  by  pre- 
Residents,  scription ;  which  was  undoubtedly  true,  as  we  have  seen  that 
the  borough  and  its  burgesses  are  mentioned  in  Domesday.* 
Returns.      A  retum  in  the  seventh  of  Edward  IV.,  was  given  in  evi- 
dence, by  which  the  tw6  bailiffs,  in  the  presence  of  the  two 
coroners,  and  ten  others  named  in  the  retum,  and  many  other 
burgesses  and  resiants,  elected. 

Another  of  the  12th  of  Edward  IV.,  was  by  the  bailiflfs, 
wkh  the  assent  of  the  whole  commonalty. 

The  30th  of  Elizabeth,  the  bailiffs,  burgesses,  and  cammon-- 
aky  elected. 

In  the  first  of  James  I.,  and  the  first  of  Charles  I.,  the 
bailiffs,  buigesses,  and  honest  men  elected^ 

And  by  an  ancient  book  it  appeared,  that  in  the  11th  of 
James  I.,  such  of  the  12—24 — and  freemen  as  were  present, 
in  all  making  34,  elected  a  burgess. 

And  in  the  16th  of  Charles  I.,  the  election  was  the  same, 
excepting  that  the  numbers  were  less.  During  the  Com- 
monwealth, and  upoa  the  Restoration,  and  afterwards,  the 
elections  were  made  by  still  smaller  numbers. 

However,  it  must  be  remembered,  that  notwithstanding 
the  decisive  proof  of  the  existence  and  interference  of  the 
select  bodies  of  12  and  24,  (no  doubt  the  grand  and  petit 
juries  of  the  oourt  leet)  no  one  pretended  that  the  right 
was  confined  to  them,  but  it  was  allowed  on  all  hands,  that  it 
Burgesses,  was  in  the  burgesses  at  bargey  whoever  they  might  be. 

Parol  evid^ice  was  also  given  as  to  recent  elections,  in 
the  course  c^  which  it  appeared,  that  since  1670,  500  freemen 
had  been  made,  whereof  two  were  Scotchmen,  and  others 


/ 


/ 
f 


lived  very  remote ; — and  particnlarly  42  were  made  free  at 
/  an  ale«>hou6e ; — ^whereas  there  were  not  above  40  residents. 

^  JohD.  The  charter  of  King  John  was  produced,  which  was  incor- 
rectly stated  to  be  a  charter  of  incorporation — ^but  as  it 
granted  a  ''  gildam  mertetoriam,"  that  foct  was  msisted  upon 
by  the  counsel,  according  to  the  doctrine  of  Brady,  to  be 
the  ancient  method  of  creating  a  corporation. 

•  Vide  ant*,  p.  281. 
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The  opposing  candidate,  Mr.  Heveningham,  insisted  that  JJ'J^'J^^ 

Dnnwich  was  a  corporation  by  prescription^  contending,  thai 

as  the  word  ''  confirm  " — as  well  as  ^*  grant/'  w^  contained  PrescnV 
in  the  charter  of  John,  it  implied  that  the  burgesses  were 
incorporated  before  that  time ;  that  all  the  ancient  returns 
were  under  the  common  seal ;  and  that  in  the  ancient  books 
it  appeared,  that  elections  to  Parliament  were  always  made 
at  their  corporation  assemblies. 

Here  we  find  the  whole  doctrine  of  corporations  expressly 
avowed  for  the  first  time,,  and  that,  at  the  period  when  Dr. 
Brady's  book  was  published. 

The  argument  upon  the  word  "  confirm  "  is  in  eirery  point  Confirm. 
of  view  unfounded.  The  word  itself,  as  used  in  that  char* 
ter,  does  not  apply,  to  the  confirmation. of  prior  privileges, 
bnt  to  the  prior  grant  under  the  privy  seal,  which  was 
confirmed  by  the  letters  patent,  after  proof  of  payment  of 
the  fine  for  the  charter,  by  the  production  of  the  '^  oblata 
roll." 

But  even  if  it  did  confirm  former  rights,  it  would  not 
be  a  confirmation  of  an.incorporation,  but  of  former  immu-  Immuni- 
nities,  resembling  those  contained  in  that  charter:  which, 
notwithstanding  the  assumption  in  the  argument  of  its  being 
an  incorporation,  was  undoubtedly  not  of  that  description. 

Nor  could  these  facts,  in  any  respect  affect  the  question^ 
whether  the  residents  or  nonF^riesidents  had  the  right :  because  Non-re«- 
Henry  III.,  a  short  time  Jbefore  the  grant  to  Dunwich  by 
King  John,  gave  a  charter,  to  Wallingford,  with  a  merchant 
guild,  and  confirming  a  charter  of  Henry  II.;  and  yet  we  Guild. 
have  recently  seen  that  the  burgesses  of  Wallingford,  ^^  were 
''  the  inhabitants  paying  scot  and  lot." 

The  fact  of  the  returns  being  under  the  '^  common  seal,"  Common 

seal. 

do  not  prove  that  they  were  corporate  acts;  and  besides 
the  many  other  circumstances  to  which  we  have  before 
referred,  to  negative  that  fact,  there  is  this  decisive  proof 
with  respeQt  to  Dunwich,  that  it  returned  members  to  Par- 
liament, firom  the  26th  of  Edward  I.,  the  earliest  period,  long 
before  any  municipal  corporation  existed  in  England. 
Therefore,  the  returns  having  been  as  stated  at  corpo-^^"** 
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William   rafce  assemblies^  in  fact,  proves  nothing;  for  as  the  elections 

would  occur  at  uncertain  periods,  special    meetings  must 

have  been  appointed  for  the  purpose,  and  wherever  any 
place  had  been  incorporated,  those  assemblies  would,  after 
the  incorporation,  be  characterised  by  that  name ;  although 
the  original  elections  must  have  been  at  other  meetings, 
out-sitten.     Parol  evidence  was  also  given  on  the  same  side  of  recent 
elections,  at  which  "  out-sitters"  had  voted.     And  singular 
testimony  was  adduced  with  respect  to  the  supposed  right  of 
the  "  out-sitters," — that  the  "  inhabitants  were  not  able  to 
"  bear  the  public  charge  of  the  town :" — ^which  might  be  a 
reason  for  their  not  sending  members  to  Parliament,  but 
none  for  the  out-sitters  voting. 
1688.         The  determination  of  1688  was  read,  and  the  committee 
properly   resolved,    in   direct  contradi(?tion   to    the  former 
Right,    resolution,  according  to  the  evidence,  **  that  the  right  was 
*^  not  in  the  freemen,  commonly  called  '  out-sitters,'  as  well 
"  as  in  the  freemen  inhabiting  within  the  borough ;  but  was 
**  in  the  freemen  inhabiting  only.'' 

And  the  House  agreed  with  both'  these  resolutions. 
Thus  the  right  of  the  real  burgesses  was  once  more 
restored. 
1695.  The  election  for  Dunwich  came  again  before  a  committee 
in  the  seventh  of  William  III.,*  when  much  of  the  evidence, 
both  documentary  and  parol,  which  had  been  laid  before  the 
committee  on  the  former  occasion,  was  repeated. 

The  petitioners  contending  that  the  right  was  "  in  the  free- 
men inhabiting,"  and  the  sittting  member,  that  it  was  in  the 
"  out-sitters." 

The  case  was,  like  many  others,  involved  in  much  ob- 
scurity,   by    the    conjfusion    arising  from   confounding  the 
Burgesses. "  burgesses"  and  '^  freemen"  together.      And  in  the  course 
Freemen,  of  the  evidence,  it  appeared   that  the   freemen,  who  had 
been  made  in  the  extraordinary  manner  before  referred  to, 
had  some  of  them  been  sworn  at  Yarmautky  Ipstdch,  ^c. 
and  that  many  of  them  had  never  seen  the  town. 
The  former  decisions  were  read  on  the  one  side  and  the 

•  11  Joum.  442. 
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other:  and  the  question  appears  to  have  been  treated,  strange  ^Jj  "{^ 

as  it  may  appear^  (considering  the  sound  determination  of 

the  committee   reported  in  Glanville,  in  the  Chippenham 
case,)  as  turning  upon  whether  a  charter  of  James  I.,  which  Charters. 
though  it  had  been  accepted,  was  said  to  have  been  sur- 
rendered, ought  to  have  prevailed ;  or  whether  a  charter  of 
the  sixth  of  William  and  Mary,  which  had  been  granted  after     1694. 
that  surrender,  but  had  never  been  enrolled  nor  accepted,  Surrender. 
should  regulate  the  election.    The  question  being  strangely 
supposed  to  depend,  upon  whether  the  freemen  under  the 
one  charter  or  the  other,  had  the  right  to  vote : — and  the 
number  of  freemen  would  be  more  or  less,  according  as  the 
one  or  the  other  was  supported. 

As  to  the  surrender,  it  was  stated  that  it  was  not  en-  Enrolled. 
rolled  until  the  time  of  James  II. :  and  the  question  was, 
whether  the  enrolment  in  his  time  did  make  good  the  sur- 
render in  King  Charles's.  And  if  it  was  good,  then  the 
charter  of  King  James  being  accepted  by  the  town,  and  no 
surrender  of  it  being  made,  the  petitioners  insisted  that  the 
charter  of  William  and  Mary  was  void,  and  that  it  was 
never  accepted. 

The  sitting  member,  on  the  contrary,  contended  that  the 
surrender  was  void,  for  that  the  king  cannot  take  but  by 
matter  of  record — that  not  being  enrolled  in  King  Charles's 
time,  that  king  could  not  take  by  that  surrender — ^and  con- 
sequently King  James  could  not.  And  that  the  right  of  the 
burgesses  could  not  be  surrendered.  .-''^^ 

With  respect  to  the  grant  of  the  charter  of  William  III.,  /  , 

it  appeared  that  in  1693,  the  freemen  heard  there  was  a  pe-  Petitioos. ^ 

tition  for  another  charter.     Upon  which  a  hall  was  called,  , 

and  every  freeman  in  the  town  was  there.  That  one  Grirling 
said,  he  signed  the  petition  for  fear  "of  being  pressed." 
Others  said,  they  did  not  understand  it,  but  supposed  it  to 
be  a  petition  for  a  scire  facias  or  quo  warranto. 

There  were  16  in  the  hall  who  were  against  any  new 
charter — ^and  nine  that  adhered  to  the  petition  they  had 
signed.  And  accordingly  one  was  framed  against  it — but 
finding  the  first  was  for  restitution,  they  were  desirous  of 

6c 
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William  obtaining  another,  but  beinGf  unable  to  raise  the  amount  of 

and  Mary.  ^      ^  .       .         ^ 

costs,  33/.,  it  was  dismissed. 

^'         In  June,  1694,  they  earned  King  William's  charter  down 
Charter.  ^Hi  3  (^  400  foreiffnerSy  but  the  town  never  accepted  it. 

Many  of  the  voters  were  objected  to,  upon  groimds  con- 
nected with  the  rules  and  law  of  corporations ;  as  that  they 
were  not  free — that  they  had  been  disfranchised — that  they 
bad  lived  out  of  the  borough — that  they  were  in  dependent 
situations,  as  apprentices,  servants,  living  with  their  pa- 
rents, &c. — that  some  were  made  free  under  King  James's 
charter,  and  some  under  King  William's. 
Right.  The  committee  finally  resolved  (contrary  to  the  last  deter- 
mination), that  the  right  was  ^^  in  the  freemen,  commonly 
'^  called  ^out-sitters/  as  well  as  in  the  freemen  inhabiting, '^ 
1708.  The  question  was  again  agitated  in  the  seventh  yearof 
the  reign  of  Queen  Anne,  and  the  two  former  decisions  in 
favour  of  the  out-sitters  were  set  aside,  and  the  right  re- 
Right,  stored  to  the  real  burgesses — ^by  being  decided,  that  it  was 
"  only  in  the  freemen  inhabiting."  An  amendment  was 
proposed  to  be  made,  by  omitting  the  word  " only"  but  it 
was  negatived.  So  that  it  is  distinctly  evident,  that  the  in- 
tention was  to  exclude  all  but  the  inhabitants. 

It  is  true,  we  have  before  seen,  in  the  reigns  of  Charles  II. 
and  James  II.,  that  the  right  of  the  "  non-residents" — as 
1  the  most  effectual  mode  of  destroying    the   privileges  of 

1  the  real  bui^esses  of  the  borough — was  supported ;  however 

that  was  in  periods  when  nothing  better  could  be  expected. 
But  after  the  Revolution,  and  when  the  constitution  was  sup- 
posed to  have  been  restored,  particularly  with  reference  to 
the  re-establishment  of  municipal  rights,  it  was  not  to  be 
expected,  that  the  "  non-residents"  of  Dunwich  should  have 
been  supported  in  their  usurpation ;  particularly  when  the 
evidence,  as  well  as  reason  and  principle,  were  so  decisive 
against  their  claim, — ^and  when  there  was  an  intervening 
decision  excluding  them.  It  was  however,  left  to  a  future 
day  to  correct  the  errors  of  the  convention  Parliament. 
It  is  singular,  that  shortly  after  the  first  resolution  was 
residents,  made,  supporting  the  right  of  the  "  non-residents"  in  Dun- 
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wich,  that  the  House  of  Commons  appeared  fully  aware  of  g^^^j^^ 

the  mischief  which  had  been  produced  by  the  encroach- 

ments  upon  the  rights  and  privileges  of  the  boroughs^  and 
therefore  upon  a  report  from  the  grand  committee  of 
grievances^  the  House  resolved,  "  that  a  bill  should  be 
brought  in  to  restore  all  bodies  politic  and  corporate  to 
the  state  and  condition  they  were  in  before  the  restoration 
in  1660;"  and  which  in  truth  if  it  could  have  been  effected,  1660. 
would  have  corrected  a  great  part,  though  not  the  whole  of 
the  abuses  that  had  been  introduced. 

But  the  error  in  this  resolution,  as  well  as  in  many  of  the 
proceedings  of  that  time,  was,  that  the  question  of  the  muni- 
cipal and  parliamentary  rights  of  the  boroughs  was  consi- 
dered as  depending  on  their  corporate  rights — a  position  Corporate 
which  has  been  shown  by  history,  principle  and  precedent 
to  be  untenable ;  and  to  involve  the  greatest  constitutional 
anomalies. 

DEVIZES. 

TTie  election  of  Devizes,  in  the  same  year,  was  submitted  i^^- 
to  the  consideration  of  the  committee  of  privileges*  in  the 
convention  Parliament:  the  question  being,  whether  the 
mayor  and  burgesses,  as  a  select  number,  had  the  right  of 
election,  or  all  the  free  burgesses? — as  if  there  could  be  any 
doubt,  that  the  election  ought  to  be  by  the  burgesses,  as  the 
writ  and  precept  required. 

The  petitioners'  counsel  insisted,  that  it  was  a  *'  borough 
"  by  prescription ;"  of  which  there  is  distinct  evidence  by 
the  charter  in  the  reign  of  Henry  Il.f  But  it  was  truly 
stated,  that  it  was  not  a  corporation  by  prescription ;  which 
there  is  sufficient  general  evidence  to  establish. 

It  was  contended  for  the  petitioner,  that  all  the  burgesses  Burgesses. 
had  a  right  to  elect :  and  they  produced  a  charter  of  the  1 5th 
of  Edward  III.  to  the  **  burgesses  and  their  successors,"  and 
a  return  of  the  second  of  Henry  V.,  of  burg-esses  chosen  by  ^ 

\.    .  ^    Common- 

the  "  commonalty  of  the  borough. '  aity. 

•  10  Journ.  66.  t  See  before,  pp.  157,  322,  410. 
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and*Mt™       Another  bC  the  first  of  Queen  Mary,  by  the  mayor,  "  for 

himself  and  the  commonalty  of  the  borough." 

And  another  in  the  31st  of  Charles  II.,  by  the  "  mayor  and 

A  witness,  upon  his  cross-examination  stated,  that  he  had 
Popularity  known  many  elections,  but  that  none  was  by  the  "  popularity'* 
but  one,  about  eight  years  before. 
Sittiog        For  the  sitting  members,  it  was  insisted,  that  it  was  a  cor-- 

membcxB. 

poration  by  prescription,  and  that  the  right  of  election  was  in 
the  mayor  and  burgesses  as  a  select  number ;  and  they  pro- 
duced returns  of  the  reigns  of  Queen  Elizabeth,  James  I.,  and 
Charles  I.,  and  also  the  charter  of  James  I.,*  referring  to  the 
recital  "  that  the  mayor  and  burgesses  time  out  of  mind,  had 
''enjoyed  divers  liberties,"  &:c.,  and  therefore  it  was  insisted 
Preecrip-  that  it  was  a  corporation  by  prescription.  But  upon  that  cir- 
cumstance, and  the  inference  to  be  drawn  fit)m  it,  we  have 
already  remarked. 

It  was  further  proved,  that  the  election  by  the  "  burgesses 
in  general,"  had  taken  place  a  few  years  before,  and  had  been 
allowed  by  the  mayor,  after  he  had  received  a  bond  of  indem- 
nity from  the  candidate.  The  committee  decided,  that  the 
Right*  right  was  *^  in  the  select  number  of  the  buigesses  only,"  and 
the  House  agreed  in  that  determination. 

Thus  the  error  founded  upon  the  introduction  of  the  corpo- 
rate doctrines,  and  upon  the  mistaken  assumption  of  the 
existence  of  corporations  hy  prescription,  led  the  committee  of 
the  convention  Parliament  to  make  this,  their  first  resolution, 
in  favour  of  the  right  of  the  select  body,  which  was  followed 
shortly  after  by  others  of  a  similar  description. 

Much  confiision  was  no  doubt  introduced  into  all  these 
questions,  by  the  supposition  that  the  privileges  and  Uberties 
of  the  boroughs  differed  firom  each  other :  raising  questions 
Usages,  as  to  the  anomalous  and  contradictory  usages  in  different 
places ;  which  could  never  have  occurred,  had  the  facts 
referred  to  in  the  progress  of  our  inquiry  been  borne  in  mind, 
establishing  that  all  the  boroughs  were  created  for  the  same 

*  See  before,  p.  1493. 
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purpose — and  had   charters  in   substance  similar,  though   ^*l[j*™ 
varying  slightly  in  expression.  > ► 

KNARESBOROUGH. 

The  next  place  which  came  under  the  consideration  of  the 
committee  was  Knaresboraugh  :*  which  affords  a  striking 
illustration  of  the  observation  just  made. 

There  is  no  ground  for  supposing  that  it  was  an  ancient 
borough.  It  is  not  mentioned  in  Domesday;  and  it  never 
retnmed  members  to  Parliament  until  the  reign  of  Queen 
Mary. 

In  the  17th  of  Charles  I.,  it  is  stated,  that  Sir  William     16*1. 
Constable  was  returned,  a  baronet  of  great  esteem  and  inte- 
grity, by  many  able  men  of  the  borough. 

But  one  William  Deerlove,  a  son-in-law  of  Benson,  who 
ad  been  previously  expelled  from  the  House,  and  who  was 
described  as  a  man  of  very  mean,  or  of  no  fortune  or  condition, 
was  returned  by  his  younger  brother,  whom  he  had  appointed 
his  deputy  or  bailiff;  and  on  that  ground  his  return  was 
made  void. 

The  next  time  the  election  for  this  place  came  in  question,     i^^- 
was  before  the  committee  of  the  convention  Parliament. 

The  bailiff  had  made  a  double  return,  against  which  there 
was  a  petition,  and  in  the  report,  the  voters  are  described 
as  the  boroughmen ;  a  term  which  was  also  used  in  the  evidence  Borough- 
in  the  Dunwich  case,  though  the  right  was  finally  fixed  in 
the  freemen.  Sir  Thomas  Fawkes  was  stated  to  have  the 
majority  of  the  ancient  votes ,  who  had  been  sworn  in  court 
and  retvmed.  Which  probably  meant,  that  they  had  been 
entered  in  the  court  and  paid  their  reliefs  for  their  borough 
houses,  according  to  the  custom  of  the  borough.  The  aTtderU 
votes  yfexe  admitted  on  all  hands  to  be  good :  the  new  votes 
lately  transferred  were  disputed.  Lord  Latimer,  the  other 
candidate,  died ;  and  there  being  no  petition  from  the  borough, 
and  Mr.  Fawkes  having  had  25  of  the  old  votes,  and  Lord 
Latimer  only  19 — Mr.  Fawkes  was  elected. 

From  this  report  it  appears,  that  there  must  have  been  a 

•  lOJourD.57. 
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and^iir™   court  leet*  and  a  court  baron  within  the  borough :   for  the 
ancient  votes  which  were  admitted  to  be  sood  votes,  are 

1668.  ^  .  . 

Leet.  stated  to  have  been  sworn  in  courts  and  to  have  paid  their 
reliefs.  The  former  act  would  have  been  done  in  the  court 
leet^  for  the  court  baron  has  no  power  of  administering  such 
an  oath ;  and  the  latter  was  no  part  of  the  functions  of  a 

Court    court  leet,  but  the  peculiar  province  of  the  court  baron : — ^the 

baron.  ... 

effect  of  these  two  combined  qualifications,  as  describing  the 
inhabitant  householders, f  will  be  pointed  out  in  the  observa- 
tions upon  the  right  agreed  in  the  next  year.  It  being  remem- 
bered, that  as  Lord  Latimer  had  died,  there  was  no  decision 
against  what  were  called  the  new  votes ;  which  no  doubt 
were  for  houses  built  on  lands,  newly  separated  from  the 
ancient  burgages. 
1690.         In  the  next  year,  the  right  of  election  was  agreed  to  be  in 

Burgage  the  burgage  holders  ;  and  if  that  agreement  meant  the  whole 
of  the  inhabitant  householders,  it  was  accurate.  Coup* 
ling  it  with  the  report  in  the  former  year,  there  is  every  rea- 
son to  think  that  it  did ;  for,  from  the  statements  as  to 
the  voters,  contained  in  that  report,  it  is  clear,  that  the  being 
a  burgage  holder  was  not  sufficient  to  give  them  the  right  of 

Sworo.  voting,  because  they  are  stated  to  have  been  also  sworn ; 
nor  would  it  seem  on  the  other  hand,  that  the  swearing  alone. 

House-  unless  they  were  also  holders  of  buigage  houses,  was  suffi- 
cient. The  result  therefore  is,  as  the  common  law  required, 
and  as  stated  in  Glanville,  describing  the  common  law  right, 
that  they  must  have  been  inhabitant  householders  resiant ;  for 
the  combination  of  those  qualifications  could  alone  make 
them  subject  to  be  sworn  at  the  leet^  and  to  pay  a  relief  for 
their  houses,  was  the  necessary  consequence  of  their  being 
householders.  Whatever  the  modern  doctrine  may  be  as  to 
the  burgage  holders,  there  can  be  no  doubt  but  that  ori- 
ginally all  the  houses  in  a  borough  were  held  by  burgage 
tenure;  and  therefore  this  description  in  fact  includes  all 
the  inhabitant  householders. 

*  And  in  the  first  of  George  I.,  1715,  it  appears  from  a  petition,  that  the  bailiff 
of  the  borough  was  charged  with  having  without  authority »  empannelled  a  jury  of 
30  burgesses.  This  proceeding  must  also  have  been  at  the  court  leet,  for  there  is  no 
jury  at  the  court  baron.  t  See  also,  Newport,  Cornwall. 
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Such  would  be  the  constitutional  explanation  to  be  given   ^^'!;*°* 

*  °  and  Mary. 

of  the  evidence,  and  the  determination  in  the  case  of  Knares 

borough. 

But  the  striking  circumstance  to  be  marked  with  respect 
to  this  place  is,  that  although  it  clearly  is  a  modern  borough, 
the  right  of  election  was  put  upon  the  ground  of  the  "  ancient 
votes :" — but  in  the  case  of  Devizes,  which  was  undoubtedly 
a  borough  by  prescription,  and  had  always  returned  members 
to  Parliament,  from  the  earliest  times,  the  right  was  declared 
to  be  in  the  "  select  body,"  who  must  have  been  of  modem 
creation. 

EAST  GRINSTEAD. 

The  next  case  of  JSast  Grinstead  aflTords  the  strongest  proof     1688. 
of  the  manner  in  which  these  questions  were  disposed  of  by 
the  House  of  Commons.* 

Mr.  Conyers  petitioned  against  Sir  Thomas  Dyke.    The 
question  was,  whether  the  burgage  holders  alone — or  the  in-  inhabitants 
habitants  as  well  as  the  burgage  holders — had  the  right  of 
election. 

For  ike  petitioner  the  following  decisive  evidence  was  given  Petitioner, 
to  show  that  the  right  was  in  the  inhabitants, 

A  return  of  the  first  of  Queen  Mary,  "  by  the  bailiff,  bur- 
gesses, and  all  other  inhabitants." 

Another  in  the  14th,  30th,  and  21st  James  I.,  by  ^Uhe 
bailiff,  burgesses,  and  inhabitants,  of  their  common  assent 
jointly  together." 

Another  in  the  first  of  Charles  I.,  by  the  "  bailiff  and  others 
of  the  commonalty." 

Another  in  the  16th  of  Charles  L,  by  "Thomas  Dine  and 
"  others,  burgage  holders,  and  Edward  Newington  and  others, 
'^  inhabitants.*' 

In  the  16th  Charles  I.,  "  burgenses  et  alii  inhabitantes 
"  elegerunt." 

The  decision  before  given  in  1640  and  1679,  in  which  the 
votes  of  the  inhabitants  were  supported,  was  also  read  in 
evidence.     And   proof  was  adduced  that  the  election  had 

*  10  Journ.  66. 
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William  been  by  the  "  inhabitants,''  as  well  as  by  the  "  burgage 

and  Mary.  ^  '  j  a  o 

holders/'  in  Charles  II/s  time. 

Sitting        For  the  sitting  member,  Sir  Thomas  Dyke,  who  had  the 

majority  of  the  burgage  holders,  returns  of  the  12th  of  Ed- 
Burgesses,  ward  IV.,  by  the  "  burgesses;"  in  the  17th  of  Edward  IV.,  by 
Common-  the  "  bailiff  and  commonalty  ;"  in  the  28th  of  Elizabeth,  by 
Inhabitants  the  ^' burgesses  and  inhabitants ;''  in  the  15th  of  Charles 

L;  13th,  27th,  29th,  and  30th  of  Charles  IL,  by  the  "bailiff 

and  burgesses.'' 

Evidence  was  also  given  of  elections  by  the  burgage 
holders,  and  some  objections  were  made  to  the  votes  of  Mr. 
Conyers,  that  two  or  three  of  them  lived  in  one  house,  and 
that  they  did  not  all  pay  to  the  church  and  poor;  but  they 
were  not  supported  by  evidence. 

"  Upon  the  whole  matter,  the  committee  finding,  both  by 

Usage.    <<  records  and  witnesses,  that  the  usage  for  the  election  of 

"  the  borough  hath  been  for  the  most  part  by  the  inhabitants 

**  at  large,  as  well  as  the  burgesses,  the  committee  resolved  : 

Right.        «  That  the  burgage  holders  alone  within  the  borough,  had 

"  not  the  right  of  electing  members  to  Parliament. 

'*  That  the  inhabitants  as  well  as  the  burgage  holders,  have 
"  a  right  to  vote  for  members  to  Parliament." 

Upon  these  rights  being  reported  to  the  House,  strange  to 
say,  they  negatived  them ;  for  which  it  is  difficult  to  account, 
unless  it  is  to  be  attributed  to  any  party  or  political  feeling 
at  the  time,  which  is  not  improbable,  as  in  a  subsequent  in- 
quiry a  few  years  afterwards,  it  appeared,  in  the  course  of 
evidence,  that  Sir  Thomas  Dyke  had  been  charged  at  the 
election  with  being  a  Jacobite,  and  keeping  a  Jesuit  in  his 
house. 
1695.  In  the  seventh  of  William  and  Mary,  the  election  of  East 
Grinstead  again  came  before  a  committee  upon  petitions 
from  the  candidates,  and  also  from  the  burgesses  and  in- 
habitants. 
Petitioners.  The  petitioners  insisted  upon  the  right  of  the  inhabitants 
and  burgage  holders  paying  scot  and  lot.  To  prove  their 
right,  the  same  returns  were  given  in  evidence  which  had 
been  used  for  that  purpose  before,  as  well  as  those  of  the 
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12th  and  17th  of  Edward  IV.,  adduced  on  the  former  occa-  ^^  m^. 

sion  offainst  the  right  of  the  inhabitants.     And  there  was 

also  added  a  return  of  Edward  VI.  by  the  "  burgesses  and 

inhabitants,'*  inhabitants 

It  appeared  in  evidence,  that  it  was  doubtful  when  some 
of  the  deeds  had  been  executed  :  from  which  it  is  probable 
that  the  usual  abuses,  connected  with  the  burgage  tenure 
right  of  voting,  had  been  practised. 

On  the  part  of  the  sitting  member  it  was  proved,  that    Sitting 
many  imputations  against  them,  and  threats   against   the  "^™  ^^' 
town,  had  been  made  during  the  progress  of  the  election. 

The  committee  decided,  that  the  right  was  not  **  in  the    Right.' 
''  burgage  holders   and   inhabitants :    but  in  the   burgage 
"  holders  only.'* 

From  a  petition  in  1708  it  appears,  that  the  burgage  tenure     noe. 
right  of  voting  having  been  thus  established,  the  fruits  of  it 
were  soon  visible,  by  double  voices  being  given  for  one  and 
"  the  same  burgage  hold." 

And  in  1803,  the  abuses  had  reached  to  such  an  extent,  i803. 
that  a  petition  was  presented,  and  an  investigation  con- 
tinued for  a  considerable  time,  founded  upon  the  objection 
of  "  occasionality"  to  the  votes.*  It  appearing  in  evidence  Occasion- 
that  none  of  the  voters  had  ever  paid  any  quit  rents  for  their 
burgages — nor  the  land-tax — and  that  the  houses  were 
assessed  in  the  names  of  the  persons  from  whom  the  titles 
were  derived — and  who  were  also  at  the  expence  of  maintain- 
ing and  repairing  the  buildings.  No  consideration  was  paid 
for  the  deeds,  but  the  grantees,  when  they  accepted  the 
conveyances,  signed  a  declaration  of  trust  as  trustees  for  the 
grantor.  None  of  the  voters  had  possession  of  their  deeds ; 
but  they  were  brought  in  a  bag  to  the  place  of  election,  by 
the  agents  of  the  grantors,  and  carried  back  by  them  in  the 
same  manner. 

Thus  was  a  decision  of  the  House  of  Commons,  in  con- 
tradiction to  the  evidence,  and  the  report  of  the  committee 
who  had  patiently  heard  it,  the  foundation  of  such  abuses  of 
the  municipal  and  parliamentai^  rights  of  a  borough,  and 

•  1  Peck.  307. 
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^M*°*  presenting  so  extraordinary  a  disparagement  of  our  consti- 
tution. 

1688. 

MARLBOROUGH. 

The  next  case,*  of  Marlborough^  affords,  in  the  argument 
for  the  petitioners,  an  apt  comment  upon  the  decision  for 
Devizes  in  favour  of  the  select  body : — the  question  being, 
whether  the  election  ought  to  be  by  the  mayor  and  a  select 
number  of  burgesses,  or  by  the  populacy  paying  scot  and 
lot ;  or,  properly  speaking,  whether  the  inhabitants  were  the 
burgesses, 
PetiUoncrs  It  was  Contended  by  the  petitioners^  that  of  common  right 
inhabiunts  it  was  vestcd  iu  the  inhabitantSf  and  that  the  mayor  and  se- 
lect number  could  not  prescribe,  because,  until  the  reign  of 
Heni-y  IV.,  no  mayor  had  existed  in  that  borough. 

Returns  were  also  produced,  by  the  petitioner,  of  the  28th 
of  Edward  I.,  "  pro  burgo ;"  33d  Edward  I.,  "  pro  communi- 
tate  burgi  de  Marlborough;"  sixth  Edward  IL,  "pro burgo;*' 
and  likewise  the  charter  of  the  I8th  of  Elizabeth.f 
Sitting        The  sitting  members  insisted,  that  the  ^^  mayor  and  select 
*"*   "'  numi^rofburgesses"  had  the  right.   And  produced  indentures 
of  the  ninth  of  Henry  IV.,  36th  of  Henry  VIII.,  seventh 
Edward  VI.,  first  and  second  of  Mary,  all  appearing  to  be 
made  under  the  common  seal  of  the  ''  mayor  and  burgesses,*' 
The  town  clerk  gave  evidence  that  he  had  never  heard, 
from  1636  to  1679,  of  any  popular  election,  though  at  the 
latter  period  such  a  right  had  been  set  up ;  but  two  persons 
had  then  testified,  one  for  60,  and  the  other  for  40  years, 
that  they  had  never  known  any  election  by  the  populacy, 
and   that  the  free  burgesses  enjoyed  privileges  above  the 
inhabitants,  as  being  toll  free,  and  possessing  a  close  of  80 
acres;  and  the  committee  found  by  the  records  and  wit- 
nesses, that  the  usage  of  the  right  of  election  had  been  by 
the  mayor  and  select  number  of  burgesses  ;  and  it  was  there- 
Right,    fore  resolved,  that  the  right  "  was  in  the  mayor  and  select 
number  of  burgesses." 
The  committee  in  this  case,  instead  of  ascertaining  who 

♦  10  Joum.  70.  t  See  before,  p.  1220. 
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were  the  burgesses  in  the  28th  of  Edward  I.,  appear  to  have  William 

*!  .  and  Mary. 

relied  upon  the  parol  testimony  of  the  town  clerk,  which  ex 

tended,  at  the  farthest,  to  60  years :  and  he  was,  in  one  re- 
spect, inaccurate  in  his  statement,  when  he  said,  "  he  had 
known  the  borough  from  1636  to  1679,  and  had  never  heard 
of  the  rights  of  the  inhabitants  being  set  up,  except  in  the 
year  1679;"  it  distinctly  appearing  that,  in  1641  and  1680, 
the  inhabitants  insisted  on  their  rights. 

With  respect  to  the  interval  of  60  years,  there  had  been 
the  long  Parliament,  and  only  six  returns,  at  two  of  which, 
in  1679  and  1680,  as  well  as  this  of  1689,  the  inhabitants 
had  petitioned ;  and,  in  1641,  had  pursued  a  similar  course. 

It  therefore  appears,  that  at  four  of  these  elections  the  in-- 
habitants  insisted  on  their  rights  :  and  if  they  did  not  at  the 
other  periods,  it  should  be  remembered  they  were  in  the  reign 
of  Charles  II.,  when  that  king  was  making  encroachments 
upon  the  municipal  institutions,  in  favour  of  the  select 
bodies. 

As  to  the  "  free  burgesses  being  toll  free,"  that  privilege 
was  granted  to  the  "  burgesses  of  Marlborough"  by  the  Burgesses. 
earliest  charters,  and  the  absurdity  has  been  already  pointed 
out  of  supposing  that  such  exemptions  could  have  been 
granted  to  any  select  part  of  the  'inhabitant  householders :"  > 
and  in  fact,  the  exercise  of  this  privilege  is  enjoyed  at  the 
present  moment  by  inhabitant  householders^  though  not  of 
the  select  body. 

It  does  not  appear  upon  what  grounds  the  committee  were 
justified  in  stating,  *^  that  from  records  and  witnesses  the 
**  usage  of  election  had  been  by  the  *  mayor  and  select  num- 
"  ber,' "  except,  perhaps,  that  they  erroneously  conceived  the 
returns  being  under  the  common  seal  of  the  '^  mayor  and 
burgesses,"  and  the  evidence  of  the  town  clerk,  were  suffi- 
cient authorities  for  making  that  assertion. 

ANDOVER. 

An  inquiry  as  to  the  election  for  Andovery  also  imme- 
diately succeeds  that  of  Marlborough,  and  we  have  al- 
ready seen,  the  right  was  likewise  decided  to  be  "  in  the 
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anId*M*"*  "  select  number  only.*'*    The  circumstances  connected  with 

the  evidence  of  the  exercise  of  the  right  by  the  "  populacy," 

and  the  threats  of  the  town  clerk^  to  prevent  them  from 
asserting  their  rights,  will  be  in  the  recollection  of  the 
reader. 


SALISBURY. 

The  next  case  which  occurs  is  Neio  Sarum.f  In  which  the 
right  was  also  determined  to  be  in  the  select  number;  but 
which  cannot  be  a  ground  of  surprise^  considering  the  dispo- 
sition of  the  committee,  to  adopt  that  right  as  the  peti- 
tioners did  not  appear,  and  the  proceeding  was  ex  parte. 

The  question  was,  whether  the  right  was  '^  in  the  select 
number,"  or  "  the  citizens  in  general." 

T*he  sitting  members,  who  seemed  to  have  availed  them- 
selves of  the  absence  of  the  opposing  party,  asserted  that 
New  Sarum  was  a  corporation  time  immemorial — an  extra- 
ordinary assertion,  considering  that  it  had  no  existence  as  a 
borough,  or  municipal  institution  of  any  kind,  until  after  the 
removal  of  the  see  from  Old  Sarum ;  and  the  first  charter 
granted  to  it  was  in  the  11th  year  Henry  TIL,  which  was 
confirmed  by  another  in  the  34th  of  Edward  I. 

There  was  therefore  no  ground  for  this  assertion,  upon 
which  the  rest  of  the  case  depended. 

The  recitals  from  the  charter  of  sixth  Charles  I., j;  and  the 
ninth  James  I.,  were  also  read :  but  they  are  subject  to  the 
observations  before  made,  with  respect  to  similar  recitals  of 
Queen  Elizabeth : 

They  produced  also,  returns  under  the  common  seal, 
which  for  the  reasons  before  adduced,  proved  nothing. 

An  ancient  book  of  the  corporation,  stated  elections  in 
the  3lst,  33rd,  and  39th  Henry  VI.,  to  be  by  the  mayor, 
24  and  48 ;  and  the  same  in  first  Edward  VI. ;  and  30th 
Henry  VIII. 

The  resolution  in  1640,  was  also  given  in  evidence,  and 

•  Vide  ante,  p.  1392.  t  10  Journ.  71. 

X  See  before,  p.  1494.    There  was  also  a  confirmation  in  the  27th  Chas.  II.,  of 
all  the  former  grants  lo  the  citizens  and  inhabitants. 
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/ 


Right. 


an  extract  from  another  borough  book,  to  show  that  the  ^'Jiw* 
persons  then  returned,  were  elected  by  the  corporation ; 
which  seems  to  proceed  upon  the  assumption,  that  the 
24  and  48  formed  the  corporation;  whereas  it  existed  of 
those  persons,  and  the  commonalty  besides,  the  latter  being 
generally  an  indefinite,  and  more  numerous  body.  But  it  is  a 
circumstance  to  be  remarked,  with  respect  to  this  place,"*^  and 
Trwo  also,  that  the   commonalty  or  body  at   large  of  the 

m 

burgesses  have  been  altogether  superseded  by  the  select 
body  ;  no  such  class  now  exists  in  either  of  those  places. 

Parol  evidence  was  also  given  of  recent  elections,  and  the 
committee  resolved, ''  that  the  right  was  in  the  select  num- 
ber," to  which  the  House  agreed. 

And  in  the  next  year,  upon  a  petition,  the  right  was 
agreed  by  the  parties,  no  doubt  in  consequence  of  this 
decision,  to  be  in  the  *^  mayor,  recorder,  aldermen,  and 
"  common  councilmen.^' 

It  then  appeared  in  evidence,  that  five  had  been  sworn 
after  publishing  the  precept  for  the  election ;  but  upon  the 
ground  that  they  had  been  elected  some  time  before — that 
others  had  been  sworn  as  long  after  their  election — and  that 
no  objection  was  taken  at  the  time  of  their  swearing — the 
committee  allowed  the  votes  to  stand.  But  the  reader  will 
perceive  that  abuses  of  that  description  were  one  of  the  con- 
sequences which  followed  every  species  of  corporate  right 
of  election :  and  that  such  consequences  must  ever  ensue, 
unless  the  right  of  burgess-ship,  and  every  privilege  connected 
with  it,  is  made  to  depend  upon  other  circumstances  than  the 
mere  exercise  of  a  particular  right.  Occasionality  will  ever 
be  an  accompaniment  of  such  proceedings,  unless  rights 
and  duties  are,  as  correlatives,  united  together,  and  the 
exercise  of  the  right  is  only  made  one  of  the  consequences 
of  a  pre-existing  qualification. 


I 


,/ 


CRICKLADE. 

The  description  of  the  burgesses  of  CricMade  is  still  more 
extraordinary  than  any  we  have  seen  before.+  In  determining 

*  See  also  post.  temp.  Queen  Anne.  t  10  Journ.  82. 
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William   the  right  of  election  for  this  place^  the  burgesses  were  by 

— agreement  declared  to  be  "  the  freeholders  and  copyholders  of 

"  the  borough  houses,  and  leaseholders  for  any  term  not  under 
"  three  years :" — which  varies  in  some  slight  degree  from 
1685.  the  agreement  as  to  the  right  in  the  reign  of  James  II.  But 
the  comments  then  made  are  sufficient  to  point  out  the 
weight  that  is  due  to  such  an  agreement,  and  the  anomalous 
nature  of  the  terms  of  it. 

The  rest  of  the  case  turned  upon  the  conduct  of  the  elec- 
tion, and  is  immaterial  to  our  inquiry. 

RYE. 

1688.  As  to  Rye^  the  question  was,  whether  the  right  was  in  the 
freemen  who  were  resident  in  the  town  only— or  in  the  non- 
resident freemen  also.* 

The  inquiry  was  involved  in  one  of  the  questions  result-* 
ing  from  the  corporate  right  of  election,  viz.,  whether  the 
freemen  had  been  made  by  lawful  mayors ;  and  they  were 
objected  to  upon  supposed  defects  in  the  titles  of  the 
mayors :  another  instance  of  the  difficulty  connected  witli 
that  species  of  right  of  voting. 

A  person  who  had  been  town  clerk  for  many  years  stated » 
that  there  were  no  instances  from  the  time  of  Henry  VI.,  of 
any  foreign  freemen^  appearing  at  the  election.  That  all 
were  sworn  to  pay  scot  and  hty  which  was  always  under- 
stood to  mean  the  bearing  part  of  the  charge  of  the  fran-^ 
chises ;  but  he  never  knew  foreigners  to  pay  towards  the 
charge  of  the  parish.  That  he  never  remembered  any  foreign 
freemen^  till  the  act  for  regulating  corporations^  give  any 
vote,  unless  they  had  been  members  of  Parliament  a  year 
before.  That  he  never  knew  any  foreign  freemen  serve  at 
any  coronation  as  barons,  from  the  time  of  Henry  VI.  till 
the  coronation  of  Charles  II.,  and  then  only  one.  That  for 
the  eleven  years   he   was  town-clerk,  there  was   never  a 

•  10  Journ.  8. 

t  A<  "  foreigners*'  are  universally  exclnded  by  all  the  statutes,  charters,  law 
cases,  bye-laws,  and  municipal  documents  from  all  participation  in  the  privileges 
of  every  borough — the  term  **  foreign"  freemen  seems  clearly  to  point  out  that  their 
introduction  was  a  usurpation. 
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fiirthing  paid  by  any  foreign  fireeman  towards  the  charge  J^^!!?*"* 

of  a  bailiff  to  Yarmouth,  or  wharfage ;  though  he  apprehended 

if  they  were  scotted,  they  ought  to  pay;  but  he  never  knew 
them  scotted. 

They  also  produced  in  evidence  the  act  of  brotherhood 
before  quoted,*  stating,  that  none  but  resident  freemen 
should  vote. 

Much  evidence  was  then  given  as  to  the  persons  who 
were  entitled  to  be  mayor,  and  also  respecting  a  contested 
election  for  that  office — as  well  as  the  proceedings  upon  a 
mandamus,  which  had  been  obtained  for  the  restoration  of 
one  mayor ;  the  other,  who  had  in  the  mean  time  been  in 
oflSce,  having  made  many  freemen,  who  were  '^  said  to  have 
been  disallowed  by  the  rest  of  the  corporation." 

On  another  occasion  it  appeared,  that  the  king  in  council 
bad  turned  out  a  mayor  elect,  and  placed  another  person  as 
mayor  in  the  office,  who  also  made  four  other  freemen. 

For  the  gitting  member  it  was  insisted,  that  the  foreign  Sitting 
freemen  had  a  right  to  vote  as  well  as  the  resiants;  and  it 
was  not  material  whether  they  were  made  by  a  mayor  de 
facto  or  de  jure.  Some  evidence  was  given  that  foreign 
freemen  had  been  allowed  to  vote;  and,  that  at  the  election  of 
mayor,  some  had  voted  who  were  expunged  men,  having 
been  turned  out  by  the  regulators  of  the  corporation. 

Sir  Dennis  Ashbumham  said  he  was  a  foreign  freeman,  and  j 

had  been  so  ever  since  the  commission  of  1662 ;  had  since 
given  his  vote  several  times  for  mayor,  but  had  never  voted 
before  for  bui^esses  to  Parliament. 

They   also  produced  a  bye-law  of  1661,   by  the  mayor,  i 

JQiats,  and  commonalty  of  Rye,  by  which  it  was  resolved,  I 

that  a  "  freeman,  by  dwelling  out  of  the  franchises,  should    denice.*'      / 
"  not  lose  his  freedom."  I 

But  it  should  be  remembered,  that  this  was  a  resolution  of 
that  particular  corporation,  which  could  not  alter  its  consti- 
tution, and  give  the  non-residents  a  right,  if  they  did  not  pos- 
sess it  by  law.  And  we  have  before  shown  the  principles 
upon  which  the  non-residents  could  not  have  that  right. 

*  See  before,  p.  533,  etseq. 
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\viiiiam       Neither  could  such  a  bye-law  alter  the  class  of  persons 

and  Mary.  ^  * 

who  were  entitled  to  be  freemen  of  the  Cinque  Ports,  which 

were  to  be  regulated  by  the  orders  of  the  brotherhood  or 
Ghestling.  '^  Ghestling/' — ^in  the  Journals,  described  as  of  the  nature  of 
a  Parliament  of  the  Cinque  Ports.  The  order  of  that  body, 
mentioned  before,  was  seven  years  after  this  order  for  Rye, 
and  would  therefore,  at  all  events,  have  superseded  it.  It  was 
also  given  in  evidence,  on  this  occasion,  that  none  but  fi-ee- 
men  could  carry  the  canopy  at  the  coronation;  and  that 
several  who  were  non-residents,  had  been  chosen  to  serve  for 
that  purpose ;  and  non-residents  had  attended  at  the  assem- 
blies, and  given  their  votes,  but  they  could  not  say  they  bad 
Oath,     done  so  for  parliament  men.    The  oath  of  a  freeman,  by 

which  they  swear  to  pay  scot  and  loty  was  also  read. 
Rigfct-       The  committee  resolved,  that  the  right  was  *'  in  the  freemen 
'^  who  were  reAant  in  the  town  only ;"  and  the  House  agreed 
with  that  resolution. 

Some  important  points  are  discoverable  from  this  case: 
first,  the  inconveniences  resulting  from  the  right  of  election 
depending  upon  the  modem  doctrines  as  to  corporations. 
Next  that  the  freemen  of  Rye,  one  of  the  Cinque  Ports,  con- 
lot,  tinned  their  ancient  liability  to  pay  scot  and  lot ;  which  is 
properly  described  as  ^'  the  individual's  contribution  to  the 
,  '*  charges  of  the  town :" — certainly  more  accurate  than  the 

definition  of  Lord  Glenbervie,  who  confines  it  to  the  payment 
of  the  church  and  poor  rates.* 

Another  point  to  which  we  have  before  referred,  is  here 
Foreign  also  distinctly  established,  that  the  foreign  freemen  were  in- 
troduced immediately  after  the  Restoration,  under  the  statute 
of  the  13th  of  Charles  II.,  for  the  regulation  of  corporations. 
The  effect  of  which  statute  is  also  explained  in  the  evidence 
relative  to  the  expunged  men.  It  will  likewise  be  observed, 
that  other  precedents  for  the  introduction  of  non-resident 
freemen,  were  borrowed  from  the  admission  of  persons  who 
/  had  been  previously  members  for  the  borough.     Another  im- 

\  portant  consideration — applicable  to  all  other  places,   but 


*  See  post.,  the  statute  for  regulating  the  elections  for  London.— U  Geo.  I.,  cb.  16, 
17*24. 
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» 

more  particularly  apparent  in  this, — is,  that  the  question,  who  ^V^^^^ 

should  vote  for  members  to  Parliament  ?  is  in  fact  the  same 

as,  who  are  the  burgesses  of  the  borough. 

But  in  this  place,  as  well  as  in  many  others,  the  absurd 
expedient  was  resorted  to,  of  supposing  that  there  could  be 
burgesses  who  were  entitled  to  vote  in  corporate,  and  not 
in  parliamentary  elections. 

It  has  been  repeatedly  shown,  that  of  freemen  there  might 
be  residents  and  non-residents — also  freemen  be.     ^ing  to  the  Freemen, 
corporation  generally:  and  freemen  admitted  only   for  the 
purpose  of  licensing  them  to  trade  in  the  place.     But  of 
burgesses  there  could  be  but  one  class,  the  free  inhabitants  of  Burgesses, 
the  borough. 

.  In  ipassing,  we  should  observe,  that  leave  was  given  in  1639. 
this  same  year,*  to  bring  in  a  bill  for  repealing  the  statute  of 
Henry  V.,  which  required  members  returned  to  Parliament, 
to  be  burgesses,  resiant  andfree^  of  the  boroughs  for  which 
they  were  returned.  But  it  does  not  appear  to  have  pro- 
ceeded any  farther,  and  the  act  remained  unrepealed,  as' 
poiated  out  before,  until  the  14th  year  of  George  III.,  1774.t 

WINDSOR. 

Upon  the  extraordinary  decision  relative  to  Windsor — that 
the  right  was  in  the  "  select  body'' — we  have  already  com- 
mented in  the  early  part  of  this  work.  J 

That  this  decision  was  contrary  to  the  former  determi- 
nation— that  it  was  subsequently  set  aside,  and  that  the  per- 
son  seated  under  it  was  Mr.  Powle,  who  was  one  of  the 
individuals  who  applied  to  the  Prince  of  Orange  to  come 
to  England  ;  and  the  individual  who  took  the  chair  when 
some  of  the  members  assembled  upon  the  Prince's  arrival  in 
London,  will  be  in  the  recollection  of  the  reader.  And  it 
seems  somewhat  singular,  that  there  should  be  a  distinct 
report  which  retained  the  seat  for  Mr.  Powle,  on  the  2nd 
of  May,  and  a  separate  report,  as  to  the  other  seat,  on  the 

•  *  10  Joora.  86.       t  See  stat.  14  Geo.  III.,  ch.  58,  repealing  I  Hen.  V.  ch.  1 . 

I  10  Journ.  106.    See  before,  p.  133,  et  seq. 
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WiiHam   14th,  when  the  election  of  Sir  Christopher  Wren  was  de- 

Glared  to  be  void.   And  Sir  Algernon  May  being  also  decided 

not  to  be  duly  elected,  a  new  writ  was  ordered. 

LYME. 

1689.  The  borough  of  Lymcy  in  Dorsetshire,  was  brought  into 
discussion  before  the  committee  of  privileges  this  year,* 
but  the  report  affords  little  further  information,  than  that  by 
a  confusion  of  the  corporate  and  freehold  right  of  voting, 
with  reference  to  the  payment  of  scot  and  loty  the  whole  was 
left  in  such  a  state  of  uncertainty,  that  it  would  be  impos- 
sible to  collect  from  it  who  were  the  real  burgesses  of  the 
borough. 

Other  inaccuracies  also  appear  in  the  report ;  as  that  Lyme 
was  made  a  borough  and  corporation  by  Edward  I. ;  and 
that  they  were  coeval ;  for  which  purpose  the  charter  is 
quoted,  granting  that  it  should  be  a  free  borough ;  and  that 
Men.  the  menf  should  be  free  burgesses ;  and  that  they  should 
Guild,  have  a  merchant  guild  : — but  that  such  a  grant  did  not  make 
them  a  corporation,  has  been  abundantly  proved. 

Many  returns  were  given  in  evidence  by  the  mayor  and 
hurgesseSy  who  were  the  proper  persons  to  make  them. 

It  appears  that  the  act  for  the  regulation  of  corporations, 
had  been  followed  by  the  same  effects  in  Lyme,  as  at  Rye; 
and  Sir  John  Strode  and  Colonel  Bishop  had  been  called  by 
the  mayor  to  his  assistance ;  and  they  had  afterwards  voted 
in  the  common  council  house,  for  mayors  aud  other  officm^. 
Out-bur-  They  seem  to  have  introduced  the  custom  of  "  out-burgesses" 


gesses. 


•  10  Journ.  140. 

t  Grants  to  the  **  men"  of  the  different  boroughs  have  been  so  frequently  quoted 
in  this  work,  that  it  is  thought  desirable  to  add  a  reference  to  the  several  pages  in 
which  they  occur  .—see  pp.  85,  86,  99,  100, 118,  122, 124, 137, 139, 144,  174, 187, 
191, 217,  250,  300, 304, 306, 307. 319,  328.  ScoUand-336, 336, 337, 338,  346,  358, 
354.  355,  358,  359.  372,  378,  380,  382,  391,  404,  409, 414, 415, 430,  438, 454,  465, 
467, 468, 469. 470, 473, 481 .  484,  606, 608, 515, 516, 618, 619, 521, 526, 629, 546.646, 
567, 580,  590,  593,  598, 617.  628,  630,  640,  641,  645,  650,  651,  682, 664,  665,  667, 
673.  699.  747,  750,  753,  760,  775,  778,  789,  791.  796, 799,  800, 833,  note,  853, 854, 
858,  883,  886.  896.  919,  941,  946,  963,  967,  974,  998,  1000,  1003,  1005,  1006, 
1013, 1036, 1075. 1085, 1113, 1119,  1130,  1131,  1151, 1198, 1327,  note,  1335,  1392, 
1393, 1435, 1436, 1490,  1653, 1557,  1558, 1590,  W15,  1618, 1662, 1665, 1668,  1708, 
1740,  1876. 
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into  the  place :  as  there  were  five  other  "  out'burgesses''  ex-  Winjam 

^  '  ^  and  Mary. 

cepted  to.  

1689. 

Ad  effort  wafi  also  made  to  set  up  the  rights  of  the  ''  free- 
holderSy"  but  no  particular  ground  was  stated  for  it.  If  they 
were  **  resident  householders,"  they  were  ceitainly  entitled 
to  be  buigesses ;  but  if  they  were  non-resident  freeholders, 
they  were  as  clearly  not  entitled.  And  it  appears  to  have 
been  assumed,  that  the  **  freeholders  "  were  confined  to 
^  residents ;"  because  it  was  said  that  there  were  no  instances 
of  freeholders  out  of  the  town  voting. 

A  surrender  of  the  charter  was  also  given  in  evidence ;  and  Surrender. 
much  confusion  seems  to  have  arisen  as  to  the  freemen  who 
were  entitled  under  the  old,  or  under  the  new  charter.     And 
**  honorary  freemen  "  the  most  objectionable  class  of  voters, 
were  also  referred  to. 

Nothing  further  appears  from  the  report,  excepting  that 
the  committee  determined  in  favour  of  the  petitioner,  Sir 
William  Drake,  against  the  sitting  member,  Mr.  Burridge. 
But  the  House,  as  we  have  seen  in  some  former  instances,  took 
upon  themselves  to  decide  against  the  committee,  and  sup- 
ported the  seat  of  Mr.  Burridge. 

TRURO. 

The  next  case  which  occurred  is  that  of  Truro. 

We  have  before  mentioned  some  of  the  peculiar  circum- 
stances of  this  borough,  and  particularly  noted  the  early 
returns  by  the  commonalty,  and  that  a  court  leet  was  con-  Common- 
tinued  there  in  the  reign  of  Queen  Elizabeth.  ^  ^* 

There  was  also  a  return  by  the  "  mayor  and  commonalty/'   Returns. 
in  the  reign  of  Queen  Mary ;  as  well  as  one  before  quoted, 
in  the  reign  of  Edward  VI.,t  ^^^  ^^^  return  added  that  they 
"  of  one  mind,  assent  and  consent,  elected  the  members ;" 
and  the  seals  of  the  parties  were  aflixed  to  the  indenture. 

The  court  leet  also  continued  in  existence  till  the  period  Court  icet. 
of  which  we  are  now  speaking,  and  in  the  full  exercise  of 
those  functions  with  respect  to  the  resiantSj  which  we  have 


*  10  Joum.  141.  t  See  before,  p.  1325. 
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and*Ma™  ^^^^^  ^o"^  ouF  earliest  laws.     And  we  find  that  the  jury 
—  in  Truro,  in  this  year,  presented  persons  as  "  inmates,"  with 

Inmates.  ^  ^'^^  ^^  prevent  their  being  settled  there :  establishing  the 
connexion  before  pointed  out,  between  the  ancient  common 
law,  and  the  modem  law  of  settlement.  Some  of  the  persons 
presented  appeared  in  the  court,  and  according  to  the  an- 
cient practice,  were  sworn  to  abide  by  the  law,  and  were 
thereupon  admitted  and  enrolled  as  townsmen. 
1G91.        In  the  same  manner,  in  the  succeeding  year,  the  jury  pre- 
Leet.     sented,  according  to  the  articles  of  the  leet,  "  all  who  ougj^^ 
Suiton.  ''  to  have  done  suit,  and  had   made  default :"  and  partii^P 
were  summoned,  to    show   cause  why  they  should  not  be 
removed  from  their  habitations  within  the  borough. 
1699.         A  few  years  afterwards,  the  jury  presented  a  man,  his  wife, 
Rients.    and  family,  as  ^^  inmates :"   and  all  persons  who  did   not 
appear  to  do  suit. 

They  also  presented  irregularities  in  the  swearing  of  the 
mayor  and  magistrates,  which  they  stated  to  be  encroach- 
ments upon  their  rights,  and  declared  to  be  void ;  showing 
clearly  that  the  ancient  borough  rights  and  jurisdiction  exer- 
cised in  the  court  leet,  were  paramount  to  any  rights  belong- 
Corpora-  ing  to  the  corporation :  or  to  speak  with  more  precision,  we 
ought  to  say  that,  in  this  case  at  least,  the  borough  munici- 
pal government  continued  in  its  ancient  state,  the  corporate 
powers  having  been  superinduced  upon  it,  merely  for  the 
purpose  of  making  it  conformable  to  the  modem  doctrine 
of  corporations ;  giving  it  a  perpetual  succession,  and  a  cor- 
porate name,  under  which  it  might  take  and  grant — sue 
and  be  sued — and  do  other  acts  as  a  corporate  body. 

"The  twenty-four"  having  been  mentioned  before,  with 
respect  both  to  this  place  and  others,  and  it  having  been 
suggested  that  they  were  the  juries,  we  ought  to  add,  that  it 
appears  from  the  entries  in  the  records  of  Tmro,  that  the 
grand  jury  of  that  place  always  consisted  of  24.  And  the 
alderaien  are  entered  as  '*  presentedy  elected,  and  affirmed, 
by  the  jury  at  the  court  leet,  according  to  the  charter,  and 
ancient  privileges  of  the  borough :" — and,  it  might  be  added, 
according:  to  the  ancient  law  of  the  land:  the  aldermen  being, 
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as  in  the  cases  of  London,  Norwich,  and  Calne,  the*  ancient   ^»!*i*^ 

'  '  '  and  Mary. 

conservators  of  the  peace ;    and,  therefore,  presented  and 

elected  like  the  constables  at  the  court  leet. 

There  is  an  entry  of  two  persons  being  continued  as  alder-     1689. 
men,  according  to  the  charters  and  ancient  privileges. 

The  jury  also  present  all  persons  that  entertain  strangers  Strangers. 
to  dwell  and  sojourn  with  them,  and  do   not  give  notice 
thereof  to  the  mayor  within  one  month  after  they  receive 
them,  according  to  the  common  law ;  as  in  Bracton,  and 
^cording  to  the  usage  in  Leicester.* 

^  Inmates  are  also  presented  for  opening  shops  within  the  Inmates, 
borough  without  the  license  of  the  mayor ;  and  also  a  person 
for  entertaining  an  inmate  as  a  reputed  shopman,  without 
the  consent  of  the  mayor ;  and  others  as  pedlars  and  petty 
chapmen  opening  shop  windows ;  and  two  as  reputed  Scotch- 
men having  wandered  into  this  realm  of  England. 

There  is  another  entry  in  strict  conformity  with  the  com-  Freemen, 
mon  law,  by  which  all  freemen  and  others  that  ought  to 
appear  at  the  court  and  make  default,  are  presented :  where 
it  is  obvious  that  the  word  "  freemen"  could  only  mean  those 
who,  as  the  "  liberi  homines,"  were  bound  to  be  sworn,  and 
enrolled  at  the  court  leet. 

Considering  the  previous  history  of  Truro  and  the  facts 
we  have  just  detailed,  showing  the  continual  existence  of  the 
court  leety  and  the  matters  which  were  presented  at  it  by  the 
juryy  the  following  decision,  that  the  right  of  election  was  "  in 
'^  the  select  number ;"  or,  to  reduce  those  expressions  into  con- 
stitutional language,  that  the  select  number  of  mayor,  alder- 
men^ and  capital  burgesses  were  the  whole  body  of  the  bur- 
gessesy  or  the  commonalty — ^is  a  contradiction  in  terms,  and  a 
palpable  absurdity. 

There  was  a  double  return  on  the  Prince  of  Orange's     1688. 
letter,  against  which  there  was  a  petition,  which  was  heard 
before  the  committee  of  privileges,  and  the  question  was,     1689. 
whether  the  right  was  in  the  populace  or  the  select  number. 

The  petitioners,  Mr.  Tredenham  and  Mr.  Manley,  claimed 
by  the  populace. 

*  See  before,  p.  235,  et  seq. 
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WiiHam       The  sitting  members^  Sir  H.  Ashurst  and  Henry  Vincent, 

by  the  select  body. 

1689.  For  the  petitioners  it  was  said,  that  Truro  was  a  borough  by 
prescription,  and  that  it  was  incorporated  by  Queen  Eliza- 
beth.* 

Returns  from  the  26th  of  Edward  I.,  sixth  of  Edward  II., 
and  tenth  of  Henry  IV.,  were  given  in  evidence,  and  that  of 
the  seventh  of  Edward  VI.  appeared  to  be  made  by  the  mayor 
CommoD-  with  the  consent  of  the  whole  commonalty. 

ally. 

The  return  of  the  first  of  Mary  was  as  stated  above. 
Sitting        For  the  sitting  member^  it  was  said,  that  Truro  was  a 

^^^  ''  corporation  by  prescription^  as  well  as  a  borough  (with  what 
truth  we  have  shown  before) ;  and  that  this  was  imported  by 
the  recital  of  the  charter  of  Elizabeth,  upon  which  we  have 
already  commented. 

Returns.      They  also  gave  in  evidence,  the  return  of  the  26th  Elizabeth, 
by  the  mayor  and  burgesses,  under  the  seal  of  the  borough. 
But  it  must  be  observed,  that  a  return  by  the  mayor  and 

Burgesses,  burgesses  proved  nothing  on  this  point,  unless  it  was  by  the 
mayor  and  capital  burgesses ;  and  the  omission  of  the  term 
"  capital,"  used  in  the  charter,  was  on  the  contrary,  strong  to 
show  that  the  term  ^'  burgesses"  used  in  that  return,  did  not 
mean  the  capital  burgesses,  but  the  burgesses  generally. 
They  also  gave  in  evidence  an  ancient  book,  in  the  time  of 
Henry  VII.,  mentioning  the  twenty-four,  (who,  as  observed 
before,  were  probably  the  grand  jury  at  the  court  leet) — and 
they  produced  a  return  of  the  seventh  of  Edward  IV.,  and 
the  30th  of  Queen  Elizabeth.  Also  a  lease  of  the  33rd  of 
Henry  VIII.,  and  a  grant  of  the  third  of  Edward  VI.,  as  well 
as  the  resolutions  of  1660  and  1661.     And  they  asserted  a 

Usage.  ,        '^ 

usage  for  the  mayor  and  24  to  elect,  ever  since  the  31st  of 
Queen  Elizabeth ;  which  at  best,  could  only  show  the  prac- 
tice to  have  arisen  out  of  that  charter ;  which  could  not,  ac- 
cording to  the  Chippenham  case,  affect  the  right  of  election 
existing  from  the  reign  of  Edward  I. 

The  committee  however  resolved,  that  the  right  was  in 
the  mayor  and  select  number  of  burgesses  only. 

*  See  before,  p.  1325. 
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As  to  this  resolution,  it  may  be  observed,  that  the  ques-  j^^^^ij^^ 
tion  was  between  the  populace  and  the  24 — ^the  decision 
being,  that  it  was  in  "  the  select  number  of  burgesses  only" — 
not  expressly  mentioning  the  24.  So  that  it  was  neither  ex- 
pressly inconsistent  with  the  exclusion  o{  the  freemen  by  the 
former  resolutions,  nor  of  the  populace  by  this,  that  the 
right  should  have  been  still  in  the  select  number  of  burgesses, 
who  did  suit  and  service,  and  were  enrolled  in  the  court 
leet. 

Such  persons  were  the  ancient  voters — distinguished  as 
well  on  the  one  hand,  from  the  inhabitants  at  large  who  in 
no  place  had  the  right ;  as  on  the  other,  from  the  non-resi- 
dent trading  freemen,  or  freeholders,  who  had  as  little  pre- 
tence for  their  claim. 

And  in  that  sense,  and  that  only,  could  this  election  be 
reconciled  with  the  former,  or  with  the  general  law. 

There  were  afterwards  other  petitions  as  to  the  mayor, 
denying  his  title  to  that  office  in  one  instance ;  and  in  another 
objecting  to  his  conduct;  but  no  further  petition  as  to  the 
right  of  election  occurred. 

It  is  a  curious  custom,  said  to  exist  at  Truro,  and  which 
seems  to  refer  to  the  right  of  the  householders;  that  upon    House- 

holders* 

the  election  of  mayor,  the  town  mace  must  by  custom  be 
delivered  to  the  lord  of  the  manor,  until  6d,  is  paid  for  every 
house  in  the  town,  consisting  of  400. 

HEREFORD. 

In  this  year,  an  election  petition  complained  that  many      i^aQ. 
persons  were  secretly  and  unduly  sworn,  and  made  free,  in 
ale-houses,  Sec,  and  in  no  way  qualified  for  the\r  freedom. 

In  the  heads  which  were  reported  to  the  House  for  the  in- 
demnity bill,*  amongst  others  was  inserted  the  opinion  of  the 
committee,  that  the  advising  and  procuring  the  surrendering 
of  charters — the  alteration  and  subversion  of  corporations — 
the  violating  the  rights  and  freedom  of  elections  to  Par- 
hament  by   declaration   or  informations,   wore    crimes   for 

•  10  Journ.  148. 


1689.  j 


I 
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William   which  perbons  might  justly  be  excepted  out  of  the  bill  of 


indemnity. 

CALNE. 

Id89.  From  a  petition  in  this  year,*  it  appears  that  a  quo  war- 
ranto was  filed  in  the  reign  of  James  11.^  against  the  borough 
of  Calne  ;  and  that  a  new  charter  was  granted^  which  turned 
out  the  old  burgesses,  and  brought  in  new  ones ;  and  that  the 
person  who  obtained  it  made  himself  steward,  or  head  bur- 
gess, though  he  lived  at  the  Crown-office — and  the  petitioner 
stated,  that  the  court  being  informed  that  he  was  a  dis- 
affected person,  the  Chief  Justice  Jefferies  being  enraged 
with  him,  had  him  sentenced  to  stand  in  the  pillory  before 
Westminster  Hall — ^at  Calne,  before  his  tenants  and  neigh- 
bours— and  also  at  Salisbury — ^to  be  fined  lOOOZ. — to  be 
imprisoned  till  it  was  paid — ^and  to  give  security  for  his  good 
behaviour  during  life :  which  was  executed  upon  him  ac- 
cordingly, he  being  confined  three  years  in  the  KLing's  Bench, 
to  his  ruin. 

The  petition  concluded  with  a  request  that  he  taiight  have 
a  sum  of  money  for  the  distresses  and  privations  he  had  suf- 
fered, out  of  ^'  those  plentiful  estates  that  the  late  Lord 
"  Jeffreyes  and  Browne  had  got  by  regulating  corporations." 

PLYMOUTH. 

1689.         The  borough  of  Plymouth  affords  another  striking  instance 

of  the  disposition  of  the  committee  of  privileges  in  the  con- 

,    vention  Parliament,  to  exclude  the  claims  of  the  bui^esses 

j     at  large — which  was  called  the  common  law  right  of  elec- 

tion — and  to  give  a  preference  to  any  other  exclusive  class 

of  burgesses. 

Plymouth  was  said,  upon  this  occasion,  to  be  a  borough 

\  by  prescription  ;  it  might  have  been,  and  probably  was  so — 

\  but  it  is  not  mentioned  in  Domesday.     Its  ancient  name  was 

\  Sutton,  under  which  it  returned  members,  from  the  26th  of 

Edward  I.,  with  some  intermissions,  till  it  was  incorporated 

\mder  its  present  name  in  the  reign  of  Henry  VI.+ 

\  *  10  Journ.  164.  f  See  before,  pp.  801,  870,  1097,  1401 . 
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On  the  Restoration,  the  question  being,  whether  the  mayor,   ^'w*'"       ' 

12  aldermen,  and  24  burgesses  —  or  the  mayor  and  commxm' •  ; 

altyy  had  the  right  of  election ;  it  was  decided  to  be  in  the  ^ 

latter. 

On  the  present  occasion,*  the  petitioner  insisted  upon  the     1689. 
right  of  the  "  freeholders  and  freemen." 

The  sitting  member  on  the  right  of  the   "  freeholders  '* 
only — ^and  he  was  confirmed  in  his  seat. 

But  in   1740,  the   decision  in  this  respect  was  corrected     J740. 
in  practice,  and  the  freemen  were  allowed  to  vote  :  but  that 
committee  made   the  right  exclusive,  by  adding  the  word 
"only:''  and  the  term  "freemen,"  being  understood  to  relate  Freemen, 
to  corporate  freemen,  all  the   evils   of  "  non-resident   and     Non- 

^  .  ,  ,  residents. 

honorary  freemen,"  were  introduced  and  contmued  till  the 

m 

late  alteration. 

By  means   of  this  decision,  and   also   of  a  mandamus, 
which  was  tried  in  Exeter,  the  freeholders  were  altogether         / 
excluded. 

SOUTHAMPTON. 

Southampton^  in  some  respects,  obtained  a  better  fate  than 
other  places  in  this  Parliament,  though  it  still  had  one  of  the 
great  evils  resulting  from  the  corporation  act  entailed  upon 
it,  by  allowing  rum-residents  to  be  called,  and  to  act  as  in-  Non- 
burgesses.  Jn  the  Joumal,f  they  are  strangely  called,  resi- 
dent burgesses. 

In  the  second  year  of  William  III.,  the  certificate  of  the     1689. 
return  of  the  members  was  made  by  the  mayor  and  sheriff. 

Sir  Charles  Windham  petitioned  against  the  return,  claim-  inhabitants 
ing  to  have  been  elected  by  the  burgesses  and  inhabitants. 

Mr.  Fleming,  the  sitting  member,  claimed  to  have  been 
chosen  by  the  mayor,  bailiffs,  and  select  number  of  burgesses  Burgesses, 
of  the  corporation. 

Several  returns  were  given  in  evidence,  and  many  witnesses  Scot  and 
called  to  show  the  scot  and  lot  men  had  voted. 

For  the  sitting  member  it  was  contended  (but  erroneously), 
that  Southampton  was  a  corporation  time  out  of  mind :  the 

*  10  Journ.  320.  t  Ibid. 
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William  having  a  merchant  guild  being  mistakenly  treated  as  evi- 

dence  that  there  was  an  incorporation  of  the  burgesses.     In 

fact  the  members  of  the  guild  and  the  burgesses  were  two 
distinct  and  separate  classes,  as  we  have  frequently  pointed 

Right,    out.     The  right  was  determined  to  be  "  in  the  burgesses  and 

inhabitants." 
1695.  In  the  sixth  of  King  William  III.,  there  was  another 
petition  :* —  the  petitioner  insisting  that  the  out-living  btar-^ 
gesses  had  no  right  to  vote:  the  sittmg  member  the  contrary. 
Petitioner,  It  was  given  in  evidence  for  the  petitioner,  that  though 
out-living  burgesses  had  been  polled,  they  were  marked  to  be 
tried  upon  any  question  in  Parliament. 

Sitting  For  the  sitting  member,  many  witnesses  were  called  to 
prove,  that  out-burgesses  had  voted  for  members  of  Parlia- 
ment as  well  as  mayors. 

Right,  And  it  was  resolved,  that  "  the  out-living  burgesses  had  a 
"  right  to  vote." 

CORPORATION  BILL. 

Corpora-      The  bill  for  the  restoration  of  corporations  to  their  ancient 

privileges,  which  had  been  for  a  long  time  pending  before 

the  House  of  Commons,^  was  read  for  a  third  time  on  the 

1689.     10th  of  January,   in  the  first  year  of  King  William   and 

Queen  Mary. 

The  proceedings  upon  this  bill  are  curious,  as  exhibiting  the 
extent  to  which  party  feelings  and  prejudices  are  calculated 
to  drive  the  strongest  minds.  And  with  that  view — as  well 
as  for  the  purpose  of  showing  the  extremes  into  which  the 
arguments  were  driven,  and  to  prove  in  how  unsatisfactory  a 
state  the  municipal  and  parliamentary  rights  were  placed,  by 
being  connected  with  the  modem  doctrine  of  corporations, 
some  history  of  the  proceedings,  and  short  extracts  from 
the  debate,  which  was  long  and  violent,  may  be  excused. 

Smollett  says,  "  that  the  Whigs  brought  in  the  bill,  aware 
"  that  their  strength  at  the  elections  consisted  in  the  corpo- 
*'  rations." 

On  the  former  stages  of  the  bill  the  attendance  in   the 

•  11  Journ.  618.  •  Sec  10  Journ.  105,  112,  233,  204,  322,  325. 
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House  had  been  thin,  and  no  accounts  are  given  of  the  ^J^*j{j"™ 
debate.*  — — — 

1689 

Mr.  Sacheverell  said,  that  the  surrenders  of  charters  were 
notorious  crimes — ^he  spoke  of  the  times  in  which  it  was  done 
as  wicked ;  some  men,  through  their  poverty  surrendered,  as 
they  could  not  withstand.  He  urged  that  after  the  city 
charter  was  taken  away,  it  might  have  induced  the  majority 
to  surrender. 

Sir  Walter  Younge  spoke  of  the  villainies  of  the  surrenders. 

Sir  Christopher  Musgrove  appealed  to  the  knowledge  of 
the  House,  that  whole  books  had  been  stolen  away  by  the 
town  clerks. 

Lord  Falkland  spoke  of  the  rights  which  had  been  restored 
by  the  circular  letters  of  the  Prince  of  Orange. 

Serjeant  Maynard  (a  great  constitutional  lawyer)  said, "  If 
those  surrenders  stood,  they  may  make  what  Parliament  men 
they  wiU  at  court.^^ 

Sir  Henry  Goodrich  appears  to  have  fairly  summed  up  the 
causes  of  the  surrenders  in  the  words,  "  avarice,  force,  and 
easiness,"  which  induced  the  corporations  to  surrender  their 
charters.  , 

Sir  Thomas  Clarges  stated  that  he  knew  a  corporation  of 
600Z.  a-year,  advised  by  this  Lord  Chief  Justice,  to  surren- 
der; or  else,  if  judged  against  them,  the  lands  would  go  to 
the  neJtt  heir  of  the  grantor. 

Sir  William  Williams  said,  in  some  corporations  of  600    ! 
who  had  a  right  to  give  consent  to  a  surrender,  not  above  34 
were  for  it,  and  they  prevailed ;  and  how  came  this  about, 
this  was  a  packed  common  council  by  Lord  Jefferies.    And,  in    ; 
Chester  case,  that  there  were  500  still  in  being  in  Chester 
against  the  surrender. 

Mr,  Hume,  complaining  of  those  who  had  made  the  sur- 
renders, said,  "  those  men  have  delivered  up  their  charters, 
depriving  of  their  right  children  unboni."     He  added,  *'  cor-    " 
porations  did  choose  such  as  were  for  court  purposes." 

Mr.  Solicitor  Somers  said,  "  to  destroy  corporations,  and 
to  make  Parliaments  at  the  pleasure  of  the  crown,  this  is  the 

•  5  CobbcU,  Tarl.  Hist.,  508. 
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William  thins: — ^a^d  three  persons  are  complained  of  for  it.     This  is 

and  Mary.  ®  ^        ^  * 

the  worst  means  to  arrive  at  the  worst  ends  imaginable ;  all 

those  men  that  were  in  the  first  part  of  this  matter,  were 
either  for  private  or  worse  ends." 

Mr.  Foley  said,  it  was  endeavoured,  in  the  two  last  reigns, 
to  get  a  Parliament  to  subvert  all  our  constitutions.  There 
was  a  design  for  a  clause  in  a  bill  that  all  corporations  should 
surrender  their  charters  by  such  a  time,  or  else  they  should 
be  void  -  and  the  justices  of  the  county  should  act  in  all 
towns,  &c.  Had  that  design  succeeded,  there  would  have 
been  no  need  of  quo  warrantos.  It  was  part  of  the  king's 
declaration  to  restore  all  corporations  to  the  condition  they 
were  in  before  the  quo  warranto  informations  and  surrenders. 

Mr.  Finch  (another  constitutional  lawyer),  spoke  of  the 
surrenders  as  a  fault,  but  said  it  was  general,  and  attributed 
them  to  the  judgment  in  the  London  quo  wan*anto,  after 
which  most  of  them  occurred.  It  appears  also  from  his 
speech,  that  the  preamble  in  the  bill  stated,  that  the  design 
had  been  to  pack  Parliaments — and  that  there  was  a  clause 
to  declare  all  surrenders  void. 

Sir  Robert  Howard  stated,  that  it  was  in  times  when  the 
doctrine  of  divine  right  was  upheld,  that  they  began  with 
corporations ;  that  is,  began  to  oppress  and  interfere  with 
them. 

This  debate  arose  upon  a  clause  which  had  been  intro- 
duced for  the  expulsion  from  the  corporations  of  those  who 
had  prevented  the  surrenders — the  clause  was  rejected,  and 
the  bill  passed. 

Tindal  gives  an  account  of  harsh  clauses,  which  were 
introduced  into  the  bill,  as  well  as  the  further  proceedings 
thereupon,  particularly  the  protest  in  the  House  of  Lords, 
in  which  were  collected  the  cases,  which  when  properly  con- 
sidered, show  that  the  incorporation  is  a  matter  totally  dis- 
tinct^ both  from  the  municipal  rights  and  burgess^ship,  as 
connected  with  local  jurisdiction  and  police,  and  also  with 
returning  members  to  Parliament. 

As  it  is  obvious  from  every  principle,  that  a  corporation 
which  exists  under  the    grant  of  the  crown,  accepted  by 
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such  a  body,  may  be  put  an  end  to  by  the  surrender  of  ^*^ii*"* 
the  grant  by  the  grantees  ;  and  the  acceptance  of  the  sur-  ~ 
render  by  the  erown:  so  it  is  equally  clear,  that  if  the  king 
should  by  his  charter,  create  a  borough  for  the  public  good, 
giving  it  IfKal  jitrisdiction,  and  as  a  consequence  that  place 
should  have  returned  members  to  Parliament,  both  of  these 
being  for  the  public  good,  could  not  be  forfeited  either  by 
abuse,  non-user*  or  surrender;  so  that,  as  in  the  cases  of 
Taunton  and  others,  the  corporation  might  be  destroyed,  and 
theborough  would  continue  its  jurisdiction  and  its  represen- 
tation in  Parliament.f  By  this  view  of  them,  the  cases  which 
were  cited,  may  be  reconciled  and  rendered  intelligible : — 
without  such  an  explanation,  they  appear  irreconcileable,  and 
a  mass  of  confusion. 

The  session  having  ended,  the  bill  proceeded  no  further, 
and  the  Parliament  was  afterwards  dissolved. 

Upon  the  assembling  of  the   Parliament  in   the   second    )l689. 
year  of  King  William  and  Queen  Mary,  the  effects  of  the 
decisions  of  the  convention  Parliament,  in  favour  of  non-    Non- 

reBidents. 

residents,  became  apparent. 

A  petition  was  presented  from  the  borough  of  BHdportj  pi  icJ'/y^^' 
complaining  of  the  bailiff,  for  allowing  persons,  liot  inha- 
bitants, to  vote.j:  And  a  similar  petition  from  Aldborough, 
in  Suffolk,  against  persons  brought  in  from  the  country,  not 
inhabitants,  nor  paying  scot  and  lot,  but  lately  made  free  to 
the  number  of  25,  contrary  to  the  usage  and  custom  of  the 
borough.  There  was  also  a  case  at  law,  relative  to  the 
borough  of  Oxford,  in  which  complaint  was  made,  that  fo- 
reigners had  been  unduly  admitted  to  offices  in  the  borough. 

JSyre,  C.J.  said  "  they  could  not  choose  out-setters,  for  by 
'^  charter  they  must  choose  of  the  inhabitants.     But  if  the 

*  Where  a  court  is  established  by  the  king's  charter,  for  the  public  benefit,  the         \ 
woids  of  permission  used  in  the  charter,  are  obligatory ;  and  the  right  of  detennin- 
bg  suits  cannot  be  lost  by  non-user.  Rex  v.  Mayor  and  Jurats  of  Hastings.  Hilary 
Term,  1822,  5  B.  &  A.  692 ;  Rex  v.  Steward,  &c.  of  Havering,  atte  Bower,  t6.  691. 

t  See  also  as  to  the  effect  of  a  dissolution  of  a  corporation,  case  of  the  King 
t>.  Corporation  of  London,  Skinner,  310.  See  also.  Rex  v.  Amery,  and  Rex  v. 
Monk ;  2  Term  Rep.  515. 

t  10  Joum.  352,  353. 
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and  MaJJ"  "^^^  of  the  place,  hath  been  to  choose  '  out-sitters'  since 
"~  _       / "  the  charter,  though  vyroitg  ;  yet  it  takes  away  the  conspiracy 

.  "  charged  by  the  information." 
^r-\    }       There  were   also  complaints  made^  with  respect  to  the 
iy     I   undue  making  of  freemen,  after  the  teste  of  the  writ  in 
York.     York.*    And  of  the    improper  admission   of    freemen,  at 
Chesty.   Chester.f 

It  will  be  remembered,  that  in  Maldon  and  Dunwich  it 
\  was  proved,  that  the  honorary  freemen  out-numbered  the 
'     inhabitants  and  freemen.^: 

In  all  which  cases,  had  the  real  point  been  kept  in  view, 
that  the  only  question  was,  who  were  "  the  burgesses  of  the 
borough ;"  no  reasonable  doubt  could  for  one  moment  have 
been  entertained.  Losing  sight  of  that  guide,  committees 
of  the  House  of  Commons  involved  tliese  inquiries  in  such 
.  endless  distinctions  and  intricacies,  that  they  at  last  became 
barely  intelligible. 

LUDLOW. 

The  methods  by  which  the  surrenders  of  old  charters  were 
obtained,  and  the  effect  of  the  new  grants,  ,may  be  seen  by 
the  following  extract  from  the  petition  for  Ludlow :%  which 
stated  that  the  tovm  was  a  borough  by  prescription,  and 
incorporated  in  the  first  of  Edward  IV.  That  the  Lord 
Chancellor  Jefferies  extorted  a  surrender  from  the  town  of 
all  its  powers  of  electing  the  officers,  even  to  the  attomies 
of  the  town  court,  which  surrender  was  enrolled  by  the 
head  bailiff  of  the  town. 

That  King  James  II.  incorporated  the  town  by  the  name 
of  "  mayor,  aldermen,  and  common  councilmen ;"  but  it  had 
been  previously  incorporated  by  that  of  "bailiffs,  burgesses, 
and  commonalty" — ^with  a  reservation  of  the  power  of  re- 
moving all  the  officers  at  pleasure,  and  confining  the 
elections  of  members  to  Parliament,  to  a  select||  number 
of  12  aldermen  and  25  common  councilmen,  contrary  to  all 

•  10  Journ.  417.  f  10  Journ.  491 . 

t  10  Journ.  40.  Vide  post.  Plymplon.  §  10  Journ.  352. 

n  This  charter  was  afterwards  declared  void.    10  Journ.  522. 
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former  custom — and  that  the  late  kin&c.in  order  to  restore  th6  Wiiiiam 

®  and  Mary.        f  ^ 

town  to  its  ancient  pnvileges,  removed  the  mayor  and  all  the [/ 

other  members  and  officers  of  this  new  corporation. 

But  a  person  assumed  the  mayorship,  under  the  new  char- 
ter,  though  dissolved,  and  by  combination  with  the  sheriff, 
havbg  the  precept  directed  to  him,  proceeded  to  an  election      ^ 
by  the  new  corporation  men,  and  28  new  burgesses,  made       ; 
under  the  new  charter,  and  returned  his  own  brother-in-law       j 
as  member.     Notwithstanding  the  petitioner  was  chosen  be- 
fore the  bailiffs,  by  a  unanimous  consent  of  voices,  qualified 
under  the  old  charter;  and  the  bailiffs  having  made  a  return 
thereof  to  the  sheriff,  he  took  the  same  and  tore  it. 

HASTINGS. 

A  petition  from  Hastings^  also  proves  the  interference  with 
elections  which  was  at  that  time  continued,  particularly  in    Cinque 

Ports  • 

the  Cinque  Ports  ;*  for  it  states  that  "  the  governor  of  Dover 
"  Castle  claimed  to  have  a  power  in  the  several  Cinque 
"  Ports,  and  required  them  not  to  engage  their  votes  for  any 
"  particular  person,  for  that  his  majesty  wotdd  recommend  to 
*'  them  such  persons  as  he  s/iould  think  convenient  for  them  to 
"  choose,  and  by  menaces  and  threats,  procured  the  voices  of 
"  many  electors." 

It  has  been  asserted  by  Smollett  and  other  authors,  that 
William  III.  did  not  interfere  with  the  election  of  members 
to  Parliament,  but  this  petition  appears  to  give  a  denial  to 
that  assertion,  and  the  interference  with  the  Cinque  Ports 
appears  to  have  gone  to  such  an  extent,  that  a  statute  was 
passed  expressly  for  the  purpose  of  preventing  it.  It  was  lego. 
entitled,  "  an  act  to  declare  the  right  and  freedom  of  election  Cap.  7. 
"  of  niembers  to  serve  in  Parliament  for  the  Cinque  Ports," 
and  commenced  by  reciting,  that  the  election  of  members  to 
serve  in  Parliament  ought  to  be  free ;  that  the  wardens  of 
the  Cinque  Ports  had  claimed  to  have  the  right  of  nominating 
to  each  town  of  the  Cinque  Ports,  one  person,  as  baron,  to 
represent  them  in  Parliament.  It  was  therefore  enacted,  that 
such  nominations  and  recommendations  were  contrary  to  the 

*  10  Journ.  36L 
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William  laws  and  constitutions  of  this  realm,  and  for  the  future  shall 

and  Mary. 

be  deemed  void  to  all  intents,  &c. 

o 

LONDON. 

1690.  Next  after  the  above  statute,  follows  an  act  for  restoring 
the  privileges  and  for  reversing  the  judgment  in  the  quo 
waiTanto  against  the  city  of  London,  and  for  restoring  it  to 

Quo      its  ancient  privileges.     It  recites  the  quo  warranto,  and  de- 

warranto.  r  o 

clares  the  judgment  to  be  null  and  void;  and  enacts  that 
the  mayor  and  commonalty  and  citizens  should  be  a  body 
corporate;  and,  strange  to  say,  it  is  enacted,  that  they  should 
prescribe  to  be  a  corporation.*  In  the  recital,  as  well  as  the 
enacting  clause,  it  shows  the  proper  powers  of  a  corporation, 
viz.,  to  plead  and  be  impleaded  in  their  corporate  name.  All 
grants,  but  not  leases,  made  after  the  judgment,  are  declared 
to  be  void — the  officers  in  place  at  the  time  the  "judgment 
was  given,  are  confirmed — the  then  present  officers  continuing 
until  a  new  election.  The  companies  and  corporations  of  the 
city  are  also  incorporated  and  restored  to  all  their  lands  and 
privileges:  as  well  as  those  who  had  been  admitted  into  the 
freedoms  or  liberties  of  the  companies. 
Hon^  In  the  next  sessions  of  Parliament,f  there  is  a  statute  for 
paving  and  cleansing  the  streets  of  the  city  of  London  and 
Westminster, j:  which  with  some  others  passed  in  this  reign, 
may,  as  comments  upon  the  introduction  of  non-resident 
voters  in  the  election  of  members  to  Parliament,  serve  to 
satisfy  the  reader  that  on  all  other  subjects,  but  those  in 
which  political  feelings  interfered,  as  in  those  elections,  the 
legislature,  and  all  other  institutions  in  the  country,  accord- 
ing to  the  practical  wisdom  and  experience  of  our  ancestors, 
confined  all  rights  and  obligations  to  actual  residents  and 
householders.^ 

*  It  is  impossible  that  London  could,  under  any  circumstances,  prescribe  to  be  a 
corporation,  for  had  it  been  so  before  the  time  of  legal  memory,  its  liberties  were 
seized  in  the  reign  of  Henry  III.;  which  being  after  that  period,  destroys  the 
prescription.    See  before,  p.  444. 

t  2  W.  and  M.  sess.  2,  cap.  8.  t  See  also  8  &  9  Will.  III.,  cap.  37. 

§  See  case  as  to  residence  in  Oxford,  2  Vent.  106,  City  of  Oxford's  case.  And  as 
to  the  objection  to  strangen  being  elected  into  the  offices  of  the  city,  3  Lev.  293, 
Mayor  of  Oxford  v.  Wildgoose. 
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The  statute  to  which  we  have  referred,  compels  the  persons  ^^UJI^^ 

imkabitinff  in  and  about  London  and  Westminster,  according 

to  the  common  law  as  practised  in  the  court  leet,  to  cleanse 
the  streets,  &c,  before  their  respective  houses ;  and  all  the 
streets  are  to  be  paved  and  lighted  at  the  expence  of  the  Sec.  15. 
iomeholders  and  inhabitants;  and  the  rates  are  directed  to    House- 
be  paid  by  the  parishioners  and  inhabitants,  according  to  the 
usage  and  custom  of  the  city. 

The  reasonable  interpretation  of  the  words  *^  parishioners  Parishion- 
and  inhabitants"  would  obviously  be  to  apply  them  to  those 
persons  who  were  at  that  time  actually  inhabitants  occupying 
houses ;  because,  unless  they  had  houses,  they  would  not  be 
rated :  and  those  who  had  houses,  which  they  might  have 
left  for  some  temporary  purpose,  without  having  removed  to 
others  in  different  parishes,  in  such  a  manner  as  to  make 
them  ^riphioners  there :  which  explanation  is,  in  all  respects, 
consistent  with  the  proposition,  that  inhabitancy  in  a  borough 
would,  with  the  other  legal  qualifications,  make  a  burgess. 

In  other  parts  of  the  statute,  the  ancient  inhabitants  usu-  inhabitants 
ally  present  at  the  election  of  parish  officers,  are  mentioned. 

Such  iiUujMtants  are  to  be  called  together,   and  they,  Sec.  lo. 
or  the  greater  number  of  them  present,  are  to  make  a  rate 
upon  the  inhabitants^  (who  could  only  be  the  inlmbitant 
householders^  and  in  practice  they  are  so,)  and  which  rates,  if 
not  paid,  are  to  be  levied  by  distress. 

The  warrants  of  distress  are  directed  to  be  executed  by 
the  constables  and  headborovghs ;  that  is,  by  the  constables  in 
places  under  the  jurisdiction  of  the  counties  at  large,  and  by 
the  headboroughs  in  the  boroughs,  according  to  the  ancient 
duties  of  those  officers. 

There  is  also  an  act*  for  an  amendment  of  the  laws  for  the 

*  See  also  8  &  9^  Witt.  III.,  c.  90,  where,  in  the  preamble,  the  parish,  township, 
or  place  where  the  person  lives  is  mentioned,  which  clearly  applies  to  actual  m* 
kMtmiU;  and  reference  b  made  to  the  securiiy  to  be  given  upon  any  person 
coming  to  settle  in  any  other  place  ;  which  Is  in  conformity  witii  the  common  law, 
and  supports  the  explanation  we  have  before  given  as  to  the  fines  to  be  paid  by  new 
comers  into  the  borofigh.  The  persons  referrtd  to  in  this  statute  are  to  be  sup- 
ported as  inkabitanU  of  the  parish,  and  their  settlement  by  hirth  and  subsequent  ^ 
acquisition  by  settlement  are  both  mentioned.  See  also  9  &  10  Will.  III.,  c.  II, 
sctUemeot  by  teoemeot  of  10/. 
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and'M*™  Settlement  of  the  poor,  which  referring  to  the  40  days'  reri- 
-  dencey  handed  down  to  us  from  our  earliest  laws,  requires 

that  notice  should  be  given  to  the  overseers  of  the  house  of 
his  abode,  and  the  number  of  his  family,  which  is  to  be  regis- 
Notice.  tered.  This  appears  to  be  a  substitution  for  the  notice  re- 
quired by  the  common  law  to  be  given  to  the  tythingman,  or 
headborough,  by  the  hosts,  of  every  stranger  or  guest  who 
came  to  their  houses. 

The  sixth  section,  in  analogy  to  the  common  law,  gives  a 

permanent  settlement,  without  notice,  to  any  person  who 

Inhabit,  should  come  to  inhabit  in  any  town,  and  should,  on  his  own 

account,    execute  any  annual  office  or  charge  during  one 

whole  year;  or  should  be  charged  with  or  pay  share  towards 

the  public  taxes  or  levies  of  the  town  or  parish. 

Scot         A  more  accurate  definition  of  paying  scot  and  bearing  lot 

cannot  be  conceived,  and  from  the  terms  used,  it  could  only 

h^w""   ^^  applicable  to  householders ;  for  such  only  would  fill  those 

offices  or  pay  those  levies. 

The  principle  upon  which  this  settlement  is  given  without 
notice  is  obviously  because  the  town  must  be  understood  as 
having  notice  of  the  person  whom  they  had  appointed  an 
officer,  and  from  whom  they  had  received  levies.  Upon  the 
Sods,  same  ground  as  the  sons  of  freemen  and  apprentices  had  a 
right  to  claim  to  be  recognized  as  of  free  condition,  because 
the  town  must  have  notice  of  their  being  so,  inasmuch  as  their 
fathers,  in  the  one  case,  had  been  recorded  as  freemen  ;  and 
Appren-  in  the  other  the  apprentice  would  have  been  enrolled. 

The  registry  required  by  this  statute  seems  to  be  in 
analogy  to  the  enrolment  at  the  court-leet. 

The  eighth  section  of  this  act  appears  also  to  place  the 
meaning  of  the  word ''  inhabit,"  beyond  all  doubt  It  directs 
that,  if  any  person  bound  an  apprentice  by  indenture  should 
inhabit  in  any  town  or  parish,  such  binding  and  inhabita- 
tion should  be  adjudged  a  good  settlement.  Here  the  terms 
'^  inhabit"  and  '^  inhabitation"  cannot  but  mean  actual  resi- 
dence, and  have  always  been  so  interpreted. 

The  11th  section,  speaking  of  the  magistrates  who  are  to 
regulate  the  persons  to  receive  collections,  describes  them  as 
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residing  in  the  parish,  or  (if  none  be  there  dwelling^)  in  the  ^*|^^ 
parts  near  or  next  adjoining — where  residence  is  clearly  in-  — 
tended,  and  dwelling  and  residing  are  used  synonymously. 

The  statute  of  the  third  William  and  Mary,  jfor  the  repair  Cap.  12. 
of  highways^  describes  the  persons  from  whom  the  surveyors 
of  the  highways  are  to  be  selected,  as  inhabitants,  who 
have  an  estate  in  lands,  tenements,  or  hereditaments,  of 
the  value  of  lOZ.,  or  a  personal  estate  of  100/.,  or  are 
occupiers  or  tenants  of  houses,  lands,  tenements,  or  heredi- 
taments of  the  yearly  value  of  30Z. ;  if  there  be  none  such, 
then  the  most  sufficient  inhabitants  of  the  parish ;  a  descrip-  inhauunta 
tioD  which  in  practice  has  always  been  confined  to  actual 
residents.  Tlie  13th  George  III.  c.  78,  s.  1,  which,  although 
it  in  some  d^ree  altered  and  amended  the  above  statute, 
yet  adopted  its  general  provisions,  further  denotes  the  neces- 
sity of  residence,  by  describing  the  persons  who  are  to  have  Residence, 
the  qualification  mentioned  above,  as  living  within  the  dis- 
trict. And  that  residence  is  required  by  the  latter  statute 
is  clear  beyond  doubt,  because,  in  default  of  persons  pro- 
perly qualified  being  offered  to  the  justices,  they  are  enabled 
to  appoint  some  person,  whom  they  shall  think  proper,  sur- 
veyor, with  a  salary,  and  he  is  to  have  an  inhabitant  as 
his  assistant.  It  is  further  provided,  as  to  such  specially 
appointed  surveyor,  that  if  he  does  not  reside,  he  shall  give 
security  to  the  parish. 

The  places  enumerated  in  the  statute  are,  counties,  cities, 
BOROUGHS,  and  other  places  ;  boroughs  being  substituted  for  Boroughs. 
corporate  towns,  the  term  used  in  former  statutes  in  this  reign. 
Boroughs  is  the  more  correct  term,  because  they  are  the 
only  places  excepted  from  the  counties:  corporate  towns.  Corporate 

^__  towns 

unless  they  are  boroughs,  being  included  in  them.  The 
rate  is  to  be  imposed  upon  the  inhabitants,  owners  and 
occupiers  of  lands,  houses,  tenements  and  hereditaments, 
or  any  personal  estate  usually  rateable  to  the  poor. 

By  the  statute  4  William  and  Mary,  c.  1,  for  an  aid  to  the     1G92. 
crown  (the  first  land  tax  act),  the  commissioners  appointed  are 
to  direct  their  precept^  to  the  inhabitants,  constables,  bailiffs,  inhabitants 

6s2 


1892  STATUTES. 

William  qi  other  officers;  and  the  warrants  are  to  be  directed  to  two, 

and  Mary.  ' 

at  least,  of  the  most  able  and  sufficient  inhabitants. 

Dweliin        ^^^  persons  to  be  assessed  are  those  dwelling  and  residing 
within  the  limits  of  the  places. 

The  collectors  are  to  be  persons  limng  where  they  are 
chargeable. 
R&iident.      Persons  are  to  be  rated  for  personal  estate  where  they  are 
resident. 
House-       And  all  those  not  being  hotLsekolders^  nor  having  a  certain 

holders.  ^  '  ^' 

place  of  residence,  shall  be  taxed  at  the  place  where  they 
shall  be  resident  at  the  time  of  the  execution  of  the  act. 

There  are  provisions  for  persons  having  property  where 
they  are  not  resident,  and  for  persons  having  several  nuinsion 
kousesy  or  places  of  residence. 
Inmates.       Householders  are  to  give  an  account  of  persons  who  lodge 
or  sojourn  in  their  houses. 

No  letters  patent  granted  by  their  majesties,  or  their  pro- 
genitors, to  any  persons,  cities,  boroughs,  or  towns  corpomte, 
of  liberties  or  privileges,  shall  exempt  the  inhabitants  from 
these  rates.  But  no  person  inhabiting  any  city,  borough,  or 
town  corporate,  is  to  be  compellable  to  be  assessed  out  of 
the  limits  of  the  city,  &c.  This  must  necessarily  be  con- 
Resident,  fined  to  those  actually  resident. 

Any  person  inhabiting  within  the  city  of  London,  or  any 

other  city  or  town  corporate  (boroughs  are  strangely  omitted), 

havii^  his  dwelling  in  one  of  the  parishes  or  wards,  and 

Dweliing.  having  in  another  parish  or  ward  goods  chaigeable,  shall 

be  rated  where  he  dwelleth,  and  not  elsewhere. 

In  the  54th  section,  which  provides  for  the  change  of 
residence,  "  inhabit**  and  "  reside**  are  used  as  synonymous 
terms. 

The  second  chapter  of  the  statutes  for  this  year,  is  an  act 
that  the  inhabitants  of  the  province  of  York  may  dispose  of 
their  personal  estates  by  will  :*  and  it  speaks  of  the  custom 
of  York  with  respect  to  persons  dying  inhabitants  of  that 
province ;  and  the  persons  included  within  the  statute  are 

*  So  also  as  to  Wales,  7  &  8  Will.  III.  c.  38. 
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pei'sons  inhabiting  or  residing  ;  but  it  is  not  to  extend  to  the  JJ^*]^*™^ 
citizens  o(  York  and  Chester,  who  are  freemen  of  those  cities.  — — — 
inhabiting  therein,  or  within  the  suburbs  thereof. 

The  form  of  the  venire  for  juries,  given  by  the  statute,  1693. 
4  &  5  William  and  Mary,  c.  24,  requires,  in  the  language  of 
our  earliest  laws,  that  12  free  and  lawful  men  {liber os  et 
legales  homines  de  vicineto,  &c.  should  be  summoned.*  Sav- 
ing nevertheless  to  all  cities,  boroughs,  and  towns  corporate, 
their  ancient  usage  of  returning  jurors. 

Here  the  term  *'  liberos  hominesj^  or  freemen,  must  mean 
persons  of  free  condition  ;  and  it  should  be  observed  as  to 
this  writ,  that  the  persons  returned  are  always  those  who 
reside  in  the  county,  and  yet  there  is  nothing  further  to 
require  their  residence  but  the  general  expression  e2e  vicineto, 
an  expression  so  common  in  many  of  the  early  charters. 

A  stamp  is  first  imposed  by  6  William  and  Mary,  c.  21,  ^^^. 
s.  2,  upon  admissions  into  any  corporations  or  company.  stampe. 

The  right  of  the  inhabitants  as  burgesses  to  vote,  was 
much  less  encroached  upon  in  the  Parliament  which  suc- 
ceeded the  Convention,  than  during  that  sessions. 

Thus  in  the  case  of  Bedford,  the  burgesses,  freemen,  and  Bedford, 
inhabitants  being  householders,  were   treated   as  the  bur- 
gesses, by  being  declared  to  have  the  right  of  election :  but 
sajoumers  were  excluded. 'f' 

The  charter  of  Queen  Elizabeth  to  the  borough  of  Plymp-  Piympton. 
y^  had  been  surrendered,  and  a  new  one  granted  by 
James  II.  It  was  declared  to  be  void  by  the  House  of  Surrender. 
Commons,  who  appointed  a  day  to  consider  the  advisers 
and  prosecutors  of  the  charter  of  Piympton,  and  who  passed 
it,  as  well  as  the  surrender  of  the  old  charter.^  In  the 
next  month,  there  was  a  petition  from  the  freeholders,  inha- 
bitants, and  burgesses,  stating  their  early  charters,  and 
complaining  that  in  the  reign  of  Queen  Elizabeth,  by  some 

*  So  also  7  &  8  Will.  III.  c.  32.  t  10  Journ.  376. 

X  10  Journ.  378,  397. 
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William  undue  means,  a  charter  was  procured  to  make  the  town  a 

and  Mary.  '  *^ 

mayor  town;  since  which,  by  mBking  fareifftiers  freemen,*  the 

power  of  election  and  right  of  return  had  been  usurped  from 
the  petitioners,  and  the  charter  had  been  surrendered  to  King 
James,  and  a  new  one  procured,  whereby  a  greater  power 
was  pretended  in  depriving  the  petitioners  of  their  right. 
And  it  appears  that  the  mayor,  who  lived  three  miles  out  of 
the  borough — had  unduly  returned  Sir  George  Treby,  the 
attorney-general,  the  then  late  recorder  of  London ;  and  Mr. 
PoUexfen  with  him. 

LUDLOW. 

A  complaint  was  also  made  with  respect  to  the  proceedings 
Surrender,  relative  to  the  surrender  and  grant  of  a  new  charter  to  Lud- 
low,f  which  was  declared  void.  And  great  irregularities  at  the 
election  appear  to  have  taken  place,  in  consequence  of  the 
manner  in  which  the  charters  had  been  dealt  with — the  right 
both  of  the  select  body  and  non-residents  being  insisted  upon 
— as  well  as  the  power  of  the  "  chamber,"  as  it  was  called, 
admitting  and  rejecting  such  persons  as  they  thought  fit. 

THETFORD. 

As  to  Thetford,  although  the  right  was  taken  to  be  in  the 
"  select  body,"  it  was  not  by  the  decision  of  the  House  or 
the  committee,  but  by  the  agreement  of  the  parties,  j: 

ALDBOROUGH. 

In  Aldboroughj  in  the  county  of  York,  the  question  was, 
whether  the  right  was  in  the  select  number  holding  by  burgage 
tenure,  or  in  the  inhabitants  paying  scot  and  lot ;%  and  the 
Right,  committee  decided,  that  the  right  was  not  only  in  the  select 
number  holding  by  burgage  tenure,  but  that  "  all  the  inhabv- 
''  tants, paying  scot  and  lot,  had  the  right;"  with  which  the 
House  agreed. 

*  Vide  ante,  Dunwich  and  Maldon.  f  10  Journ.  352,  428, 575. 

t  10  Journ.  399.  §  10  Journ.  418. 
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William 
and  Mary. 
WINDSOR.  

As  to  Wifidsar,*  the  right  was  again  decided  by  the  com-  i®0. 
mittee  to  be  in  the  select  number  ;  but  the  House  negatived 
that  decision,  and  seated  the  candidates  who  relied  on  the 
votes  of  the  inhabitants  paying  scot  and  lot.  And  as  it 
would  appear,  properly,  for  many  returns  were  given  in 
evidence  made  by  the  "  commonalty,"  and  by  the  burgesses 
and  inhabitants, 

SANDWICH. 

The  right  as  to  Sandwich  was  agreed  to  be  in  the  freemen  Freemen. 
of  the  port  inhabiting  within  itf 

CIRENCESTER. 

And  in  Cirencester  it  was  agreed  to  be  in  the  inhabitants, 
to  the  exclusion  o(  inmates.^ 

DROITWICH, 

The  election  for  Droitwich,  came  before  the  committee 
of  elections.^  However  little  can  be  collected  from  the  report, 
for  the  right  of  election  adopted  by  the  committee  is  so 
peculiar,  that  it  affords  no  precedent  or  principle,  which 
would  be  applicable  to  any  other  borough. 

The    history  of  this   place,  which   was  anciently  called 
'*  Wyche,"  is  also  very  imperfect.     It   is   said  to  have   re-  Wyche. 
turned  members  to  Parliament  in  the  earliest  times,  but    1554. 
afterwards  discontinued  till  the  reign  of  Queen  Mary,  since 
which  it  returned  members  regularly. 

The  question  on  this  occasion  was,  whether  the  right  was 
in  the  burgesses  of  the  Salt  Springs  of  Droitwich,  or  in  the 
proprietors  of  the  Salt  Springs  at  large. 

Very  little  evidence  was  given  on  the  occasion.  It  how- 
ever appeared,  that  several  of  the  corporation  had  only  a 
reversion  upon  a  pepper-corn  rent,  reserved  after  the  term 
of  500  years ;  and  by  the  ancient  rolls  it  was  proved,  that 

•  10  Jouni.  419.  t  10  Journ.  467. 

X   10  Journ.  461.  $  lb. 
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^'"^  many  of  the  proprietors^  were  not  burgesses  of  the  corpo- 

Right.  The  committee  resolvedy  **  that  the  right  was  in  the  bur- 
''  gesses  of  the  corporation  of  the  Salt  Springs  of  Droitwich/' 
— a  strange  definition  of  burgesses. 

From  the  nature  of  the  decision  in  this  case,  which  ex- 
pressly gives  the  right  to  the  corporation,  it  is  obvious  for 
the  reasons  we  have  given  before,  that  this  could  not,  on 
that  account,  have  been  the  ancient  right  of  election  in  the 
time  of  Edward  I. 

COLCHESTER. 

As  to  Colchester,*  the  right  was  agreed  to  be  in  the 
**  freemen :" — or  in  other  words — ^involving  a  species  of  con- 
tradiction— the  "freemen"  were  declared  to  be  the  bur- 
gesses. 

BUCKINGHAM. 

Right.  iij  ^jj^  ^jg^g  ^f  Bu/ckinghamy\  the  right  seems  undoubtedly 
to  have  been  determined  by  the  committee,  to  be  in  the 
select  body  of  "  the  bailiff  and  12  burgesses:" — but  there  is 
nothing  in  the  evidence,  to  justify  such  a  decision;  and  it 
would  be  difficult  now  to  say  to  what  it  can  be  attributed. 

MARLOW. 

As  to  MarloWyX  both  the  contending  parties  insisted  that 

the  right  was  in  the  inhabitants  and  householders — but  the 

sitting  member  contended  it  was  only  in  those  who  paid  scot 

Right,    and  lot ;  in  conformity  with  which  both  the  committee  and 

House  decided. 

SALISBURY. 

In  the  case  of  Salisbury,^  the  right  was  agreed  to  be  in  the 
select  body  of  "  mayor,  recorder,  aldermen,  and  common 
council;"  but  it  was  not  decided  by  the  committee, or  the 
House. 

•  10  Journ.  idd,  t  lb. 

X  10  Journ.  478.  §  10  Journ.  479. 
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CHESTER.  

1G90. 

Andy  in  the  Chestei^  case,  on  the  other  hand,  it  was 
taken  for  granted  by  the  parties,  that  the  right  was  in  the 
freemen. 

WAREHAM. 

In  WaTeham\  it  was  agreed  the  right  was  in  the  '^  in-  \ 
habitants  paying  scot  and  lot,  and  the  freeholders/'  who  \ 
were  therefore  strangely  determined  to  be  the  burgesses. 

DEVIZES. 

In  J)evize8%  the  right  was  assumed  to  be  in  the  ''  free  bur- 
gesses/' which  is  a  proper  and  legal  name  for  the  burgesses ; 
but  then  the  question  is,  who,  properly  speaking,  they  ought 
to  be. 

Till  the  end  of  December,  in  this  sessions,  we  find  that 
there  was  only  one  case  in  which  the  right  of  the  select  body 
was  maintained,  which  was  that  of  Buckingham.  That  de- 
cision took  place  upon  the  11th  of  November,  1690 — on  the 
29th  of  December,  in  the  next  year,  the  case  of  Banbury 
was  heard. 

The  attention  of  the  reader  has  been  before  drawn  to  both 
these  caseS;§  and  the  period  at  which  Dr.  Brady's  History  of 
Boroughs  was  published.  The  reasons  have  also  been  pointed 
out  in  the  observations  on  the  charter  to  Banbury^  in  the 
reign  of  Queen  Mary,||  and  upon  a  comparison  of  that  charter 
with  the  grant  to  Abingdon,  the  right  never  should  have 
been  directed  to  be  in  the  capital  burgesses,  but  in  the  inha- 
bitants, as  it  was  in  Abingdon. 

It  is  now  only  necessary,  as  far  as  relates  to  the  decision 
respecting  Banbury,  to  say,  that  the  sole  question  on  this 
occasion  was,  whether  the  right  was  in  the  mayor,  aldermen, 
and  capital  burgesses — or  the  select  body-^r  in  the  bur- 
gesses at  large.  It  was  said  to  arise  from  some  doubtful 
words  in  the  charter  of  Queen  Mary,  upon  which  we  have 

*  10  Journ.  4d2.  t  10  Journ.520.  t  10  Joum. 

$  See  before,  p.  111.  ||  See  before,  p.  1201. 
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William  already  commented.     But,  amongst  other  things,  the  recital 

that  the  inhabitants  had  been  of  great  service  to  the  queen,  is 

mentioned  in  the  report.  And,  on  the  other  hand,  it  was 
stated,  that  the  capital  burgesses  were  frequently  spoken  of 
in  the  charter,  with  reference  to  the  vacancies  in  their  bodies, 
the  choice  of  the  serjeants-at-mace,  and  in  several  other 
parts.  After  which,  the  profits  of  the  markets  and  fairs  were 
stated  to  be  granted  to  the  bailiff,  aldermen,  and  burgesses  ; 
and  in  that  clause,  at  all  events,  it  is  impossible  that  the 
term  should  have  applied  to  any  but  the  body  at  large — ^for 
there  could  be  no  pretence  for  saying  that  the  markets  and 
fairs  were  intended  to  be  granted  to  the  bailiff,  aldermen, 
and  capital  burgesses. — It  is  obvious  that  they  were  in- 
tended to  be  granted  to  the  inhabitants  or  bui^esses  at  large, 
who  were  the  objects  of  the  bounty  of  the  queen. 

The  report  then  goes  on  to  say,  that  "  the  privilege  of 
*^  sending  a  burgess  to  Parliament  was  granted  to  the  bailiff, 
"  aldermen,  burgesses,  and  their  successors — so  that  the 
^'  word  capital  being  left  out  of  the  grant,  made  the  doubt 
'^  upon  the  charter,  whether  the  borough  should  choose  in 
"  their  corporate  capacity  by  the  select  number,  or  the  bur- 
"  gesses  at  large." 

Even  this  statement  of  the  question  seems  to  answer  it, 
for  why  was  it  to  be  assumed  that  the  word  '^  capital "  was 
omitted.  The  charter  giving  this  power  to  the  bailiff,  alder- 
men, burgesses,  and  their  successors,  was  sufficiently  intelli- 
gible of  itself,  without  assuming  that  there  was  any  omission 
— they  were  the  persons  incorporated,  and  for  whose  benefit 
the  grant  was  intended,  and  for  whom  the  capital  burgesses 
themselves  were  to  act.  If  therefore,  the  word  "  capital*' 
had  been  introduced  into  this  clause,  it  might,  considering 
the  general  scope,  intent,  and  object  of  the  charter,  have 
been  contended,  that  it  was  a  mistake,  and  that  the  clause 
must  have  meant,  that  the  burgesses  at  large  should  elect — 
for  such  a  direction  by  the  king  would  alone  have  been 
constitutional,  and  consistent  with  the  common  law. 

But  when  in  point  of  fact,  the  word  "  capital"  was  not  in 
the  clause,  but  the  general  term  "  burgesses,"  which  was  con- 


1690. 
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sistent  with  the  common  law — ^how  it  could  for  one  moment  ^'2?" 

and  Mary. 

have  been  contended  that  such  a  mode  of  expression  could  be 
charged  with  any  omission^  it  is  impossible  to  conceive. 

Still  less  can  any  good  reason  be  found  for  the  determina- 
tion, when  the  evidence  is  considered. 

Returns  were  produced  by  the  petitioners  of  the  fifth  and 
14th  of  Elizabeth,  by  the  bailiff  and  whole  commonalty. 
And  the  28th  and  30th  of  Elizabeth,  by  ''  the  bailiff,  alder- 
men, burgesses  and  commonalty. ^^  In  the  18th  of  Charles  I. 
by  "  the  mayor,  aldermen,  and  burgesses." 

It  is  true,  that  in  the  13th  of  Charles  II.,  the  return  was 
expressly  made  by  the  *'  mayor;  aldermen,  and  capital  bur^ 
gesses ;"  but  it  is  clear,  that  although  returns  by  the  bailiff 
and  whole  commonalty,  are  absolutely  destructive  of  the 
exclusive  right  of  the  capital  burgesses,  it  by  no  means 
follows,  that  one  return  by  the  capital  burgesses  should 
exclude  the  right  of  the  burgesses  at  large — because,  though 
they  had  the  right,  they  might  not  have  exercised  it.  But 
besides  this,  supposing  even  that  such  would  have  been  the 
effect  of  this  evidence — could  such  a  return  in  the  year 
when  the  corporation  act  was  passed,  be  for  one  moment 
received  as  satisfactory  evidence  upon  the  subject  ? 

For  the  sitting  member  returns  were  produced  of  the  29th 
and  41st  of  Elizabeth,  by  the  bailiff,  aldermen,  and  burgesses 
— which  in  truth  proved  nothing  for  him,  but  rather  the 
other  way,  as  he  produced  another  return  in  the  31st  of 
Charles  II.,  in  which  the  mayor,  aldermen,  and  capital  bur^ 
gesses  elected,  under  that  particular  description. 

Parol  evidence  was  also  given  for  the  sitting  member,  that 
the  elections  had  been  by  the  capital  burgesses;  and  the 
committee  decided  that  the  right  was  in  the  mayor,  alder-    Right, 
men,  and  capital  burgesses ;  to  which  the  House  assented. 

It  is  impossible  to  account  for  this  decision,  excepting 
from  the  fact  to  which  we  have  already  adverted,  of  Dr. 
Brady's  book  having  been  published  the  year  before. 

That  work  probably  produced  a  considerable  effect  at  the 
time  of  its  publication ;   and  it   was  no  doubt  afterwards 
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WiUiam  quoted  on  many  occasions  as  an  authority; — probably  the 
only  instance  in  which  a  political  pamphlet  has  been  so 

used. . 
However,  it  has  been  so  far  relied  upon,  that  it  becomes 

indispensably  necessary  to  show  the  nature  of  that  pub^ 

lication. 

BRADY'S  HISTORY  OF  BOROUGHS. 

Pr^ce.  It  scarcely  seems  necessary  to  attempt  an  answer  to  the 
general  observations  and  surmises  in  the  preface  of  that 
author ;  they  will  either  be  supported  or  fall  to  the  ground, 
as  the  cases  which  he  has  cited  subsequently  in  the  work, 
either  confirm  or  deny  them:  and  as  he  himself  appeals 
to  matter  of  fact,  as  the  ground  of  his  work,  to  that  test  it 
is  better  to  refer. 

As  to  the  querulous  complaints  of  pretended  prescriptions 
and  customs,  it  may  generally  be  observed,  that  on  prescrip- 
tion and  custom  many  of  our  most  valuable  rights  and 
privileges  depend;  and  the  title  of  long  possession  has 
probably  been  allowed  in  every  system  of  law  that  has  yet 
been  known;  for  this  obvious  reason,  that  the  feeling  of 
mankind  must  ever  be  in  favour  of  it.  It  is  the  abuse  and 
misapplication  of  this  doctrine  of  which  alone  complaint  can 
be  made ; — and  to  define  the  line  of  its  proper  application 
should  have  been  his  endeavour,  and  is  the  object  of 
these  observations.  The  consideration  of  what  the  ancient 
boroughs  were — what  were  free  boroughs — and  what  were 
the  real  or  pretended  privileges  of  the  London  citizens,  alluded 
to  in  the  preface — ^would  necessarily  fall  into  the  subsequent 
detail  of  the  facts. 

The  etymological  inquiries  of  Dr.  Brady  may  also  be 
passed  over,  as  affording,  at  best,  but  a  very  uncertain  light, 
not  sufficient  to  lead  the  reader  on  his  way,  unless  he  can 
g^in  a  sight  of  more  satisfactory  guides  in  the  course  of  his 
pursuit,  than  the  glimmerings  to  be  caught  from  the  inves- 
tigation of  terms  used  ambiguously  in  other  countries,  and 
probably  altogether  inapplicable  to  this. 
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From  the  charters  adduced  relative  to  the  borough  of  ^,'*!?'" 

°        ^    and  Mary. 

Great  Yarmouth,  and  the  observations  made  upon  them,  it 

,  :    .,  '        Yannouth. 

appears  that  the  object  was  to  show  that  the  privileges  of  a 
free  borough  were  derived  from  the  crown,  and  that  those 
privilege  had  reference  chiefly  to  trade.  The  first  assertion 
is  certainly  true,  that  the  privileges  of  boroughs  from  the 
earliest  time  were  derived  from  the  successive  kings,  as  well 
Saxon  as  Norman  and  others.  As  to  the  second  assertion, 
the  documents  produced  by  no  means  establish  it: — Dr. 
Brady  transposed  their  chronological  order  in  so  singular  a 
manner,  that  it  is  impossible  not  to  assume  there  was  some 
motive  in  the  transposition ;  and  in  reading  them  in  the  order 
in  which  they  stand  in  his  book,  it  would  seem  that  the 
first  documents  have  only  a  reference  to  the  trade  of  Great 
Yarmouth; — but  if  it  is  recollected  that  the  quarrel  then 
existing  between  Great  and  Little  Yarmouth,  was  solely 
with  a  view  to  trade,  that  circumstance  is  accounted  for ; 
and  if  the  charters  are  taken  in  their  chronological  order, 
a  very  different  effect  will  be  produced  on  the  mind  of  the 
reader :  particularly  if  that  of  King  John,  which  is  the  first, 
and  resembles  the  charters  of  other  places  of  that  date,  is 
somewhat  minutely  examined.  From  that  grant  it  is  apparent 
that  Great  Yarmouth  was  then  a  borough,  as  it  is  made  to 
the  burgesses;^  and  it  was  a  free  borough,  because  it  was  held 
at  fee  farm,  or  at  a  certain  rent,  as  many  manors  and  lands 
also  were  ^  the  boroughs,  manors,  or  lands  so  held,  being 
called  free,  and  the  tenants,  free  burgesses  or  free  tenants. 
The  privileges  first  granted  are  soc  and  sacy  which  gives  them 
a  borough  jurisdiction ;  by  other  parts  of  the  charter  extended 
to  criminal  matters  or  pleas  of  the  crown.  Exemption  from 
steit  at  county  and  hundred  courts  is  also  added.  There  is 
also  a  grant  of  a  merchant  guild,  and  other  privileges. 

Now  the  question  is,  what  part  of  the  grant  forms  the  dis- 
tinguishing characteristic  of  a  borough  ?  Is  it  the  having  of 
a  merchant  guild?  What  has  that  to  do  with  the  constitution 
of  a  borough  ? — there  are  many  without  any  such  privilege. 

*  See  before,  the  borough  mentioned  in  Domesday,  p.  277. 
t  See  also  post.,  Northampton. 
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William  Qr  is  it  not  that,  being  by  the  operation  of  these  privileges  ex- 

empted  from  the  jurisdiction  of  the  sheriff,  who  returned  the 

knights  of  the  shire,  and  paid  them  their  wages,  which  he 
could  not  levy  in  the  boroughs,  he  directed  precepts  to  the 
»     boroughs  to  return  their  own  members,  who  were  paid  by 
the  burgesses  themselves  ? 

This  view  of  such  charters  is  much  strengthened  by  the 
privilege  given  by  this  grant,  as  well  as  by  many  others  to 
London,  Bristol,  Norwich,  &c.  to  elect  their  own  prtepositmy 
bailiff,  or  portreeve,  who  was  within  the  borough  what  the 
sheriff  was  in  the  county. 

If  this  is  the  proper  view  of  the  charter  of  John  to  Great 
Yarmouth,  it  gives  us  at  once  the  real  nature  of  a  borough. 
Tliis  is  the  first  charter  to  Yaimouth,  from  which  all  the 
others  emanate : — and  they  afford  but  little  information  upon 
this  part  of  the  subject,  as  they  solely  relate  to  the  govern- 
ment respecting  the  trade  of  the  borough,  and  not  to  its  other 
municipal  privileges.  No  inference,  therefore,  to  support  Dr. 
Brady *s  opinion  as  to  the  origin  of  the  boroughs  can  be  drawn 
from  this  case  of  Yarmouth,  but  it  seems  distinctly  to  support 
the  view  of  the  question  before  deduced  from  the  early  laws 
and  history  of  the  country. 

THETFORD, 

The  account  of  Thetford  in  Domesday,  which  Dr.  Brady 
quotes,  is  strong,  as  previously  shown,*  to  establish  tliat  the 
burgesses  were  householders  within  the  borough ;  for  after 
stating  that  there  were  944  burgesses  in  the  time  of  King 
Edward,  and  only  720  then,  being  a  diminution  of  224,  it 
adds,  there  are  224  houses  vacant:  from  which  also  it 
appears  that  it  was  only  the  paterfamilias,  the  actual  house- 
keeper, who  was  the  burgess. 

DUNWICH. 

The  extract  from  Domesday  as  to  Dunwich-^  is  also  given 
by  Dr.  Brady,  as  well  as  the  charter  by  King  John.     But  it 

*  See  before,  p.  277,  and  also  Dunwich  and  Exeter. 
t  See  before,  p.  281. 
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supports  the  same  inferences  as  the  charter  of  Yarmouth,  ^ilHam 

.  ,     ,  ,  >ind  Mary. 

being  very  similar  to  it,  and  more  strongly  marks  that  ex 

emption  from  the  interference  of  the  sheriff;  as,  instead  of 
their  dues  being  paid,  as  they  would  be  if  it  was  not  a  free 
borough,  through  the  hands  of  the  sheriff,  it  is  specially  pro- 
vided that  it  shall  be  by  their  own  hands. 

In  this  charter  also  there  appear  some  traces  of  the  capital 
pledges,  of  which  mention  is  so  often  made  in  boroughs ; 
for  it  is  provided,  that  when  they  are  summoned  before  the 
justices  they  shall  send  12  lawful  men  (legales  homines)  of 
their  borough,  who  shall  be  far  them  all ;  and  by  the  next 
provision,  which  is  that  they  shall  be  amerced  by  six  honest 
men  of  (de)  the  borough,  and  six  honest  men  out  of  (extra) 
the  borough,  it  is  clear  that  there  was  a  distinction  between 
those  persons  who  lived  within  and  those  who  lived  without 
it,  and  that  only  the  former  were  the  burgesses. 

NORWICH. 

The  author  also  relies  upon  the  extract  from  Domesday  as 
to  Norwich* — but  it  is  difficult  to  draw  any  inference  from  it, 
either  as  to  the  new  or  the  old  burgh ;  and  it  certainly  throws 
no  light  upon  the  point  for  which  it  is  quoted,  but  rather  against 
it  It  may  however  be  observed,  that  the  assertion  in  the 
margin,  that  the  "  bui^,*'  means  castle,  is  perfectly  gratui-  Burgh, 
tons.  In  many  other  places  in  Domesday  it  clearly  means 
borough ;  and  what  is  there  to  show  that  its  meaning  is 
different  in  this  instance  ? 

EXETER. 

An  extract  as  to  Exeterf  is  also  quoted :  from  which  it 
appears  to  be  clear  that  the  householders  paid  the  king  rent  for 
their  burgages;  for  it  is  said,  *Hhe  king  has  here  300  houses, 
'*  less  16,  paying  rent;  and  48  are  lying  waste  since  the  king 
"  came." 

*  See  before,  p.  275.  t  See  before,  p.  168. 
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William 
and  Mary. 
BARNSTAPLE. 

The  extract  as  to  Barnstaple*  seems  at  first  sight  to 
justify  the  opinion  that  burgesses  might  live  out  of  the  bo- 
rough, because  it  is  stated  that  there  were  at  Barnstaple, 
unthin  the  haraughy  40  burgesses,  and  nine  without  :f  but  we 
have  already  given  the  explanation  of  this  passage  and  others 
of  a  similar  description. 

LIDEFORD. 

The  extract  as  to  Lideford%  is  also  subject  to  the  same 
observation ;  and  in  this  case  it  should  be  observed,  that  the 
burgesses  had  lands  without  the  borough,  which  might  ac- 
count for  their  partial  non-residence. 

WALLINGFORD. 

The  extract  as  to  Wallingfordj%  so  far  from  supporting 
Dr.  Brady's  theories,  affords  a  strong  inference  that  the 
houses  were  the  principal  point  of  consideration  in  the  bo- 
roughs ;  and  that  the  common  burdens  were  borne  by  the 
hddere  householders.  The  author  makes  a  great  mistake  in  saying 
that  the  burgesses  are  not  mentioned  in  Domesday : — Nijel- 
lus  is  stated  to  claim  a  house  as  heir  of  Soarding:  '^sed 
'^  burgenses  testijicantvr  se  nunquam  habuisse.^' 
1267.  He  then  quotes  a  charter  of  Henry  II.,  confirmed  by 
Henry  III.,  in  the  31st  year  of  his  reign. 

This  charter,  which  is  one  of  the  earliest,  is  of  a  very 
peculiar  description.  It  should  be  observed,  that  it  speaks 
of  the  burgesses  as  then  existing,  and  consequently  this 
charter  should  have  induced  him  to  assume  that  there  were 
burgesses  before  the  reign  of  Henry  II. 

From  the  words  '^  leges  suas,"  it  appears  that  they  had 
a  constitution  of  their  own  then  existing,  which  supports  the 
inference,  that  the  jurisdiction  of  the  boroughs  excluded  the 
sheriff.  Indeed,  that  appears  more  distinctly  from  the  non- 
intromittant  clause  which  immediately  follows,  and  which 

•  See  before  p.  171.  t  Sec  also  post..  Lideford. 

t  See  before,  p.  172.  §  See  before,  p.  111.. 
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• 

expressly  excludes  the  pneposihis  of  the  king,  who  was  the  ^^'Mai^ 

sheriff  or  his  ofHcer,  and  secures  the  whole  jurisdiction  to 

their  own  alderman  or  minister  in  their  own  borough  courts 
by  the  judgment  of  the  burgesses. 

It  should  likewise  be  remarked,  that  all  the  men  of 
Wallingford  are  by  this  charter  exempted  from  the  hotise  tax, 
which  they  are  described  in  Domesday,  as  liable  to  pay  for 
their  borough.  We  have  already  introduced  and  observed 
on  this  charter. 

The  prohibition  of  a  market  in  Cromarsh  seems  to  raise 
no  inference;  for  the  common  law  would  give  an  action  to 
any  person  who  was  injured  by  a  market  being  established 
too  near  his  own.* 

And  as  for  the  riest  of  this  passage,  it  seems  that  Dr.  Brady 
in  his  note  (c),  has  misinterpreted  it : — the  purport  appears 
to  be,  that  no  dealer  should  be  in  Cromarsh,  unless  he 
was  of  the  merchant  guild,  the  word  "  in "  or  "  de"  being 
omitted ;  and  then,  if  he  goes  there,  that  is  to  Cromarsh, 
or  any  where  else,  provided  he  still  belongs  to,  or  gains 
his  livelihood  from  the  market  at  Wallingford,  he  should 
not,  under  any  pretence,  do  any  injury  to  the  market 
at  Wallingford,  but  act  towards  the  burgesses  according  to 
the  law  of  the  merchant  guild,  whether  he  is  within  the 
borough  or  without. 

Dr. Brady  translates  the  word  "  aliquis," — ^*  any  burgess." 
If  that  is  the  correct  translation,  the  passage  indeed  sup- 
ports the  statement  he  has  made : — but  if  it  is  not,  then  it 
rather  militates  against  his  doctrine.  Now  the  immediate 
antecedent  to  "  aliquis"  is  "  mercator" — ^and  taking  that  as 
the  proper  clue  to  the  translation,  then  the  whole  passage, 
in  fact,  puts  the  non-resident  merchant  in  contradistinction 
with  the  burgesses,  which  appears  to  be  strongly  indicated 
by  the  peculiar  expression — "  ipsis  burgensibus." 

The  security  held  out  by  this  charter,  to  the  bui^esses  of 
Wallingford,  wherever  they  may  be — the  reference  to  the 
conduct  of  a  merchant  or  trader  of  the  merchant  guild, 
whether  he  is  within  the  borough  or  without — and  the  ex- 

*  See  Com.  Dig.  tit.  Market,  p.  17. 
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and^Mar?  ®^P*'^^  ^^^  *oW>  passage,  and  all  customs  and  exactions, 

wherever  they  may  be  in  the  king^s  dominions,  might  at  first 

sight  induce  an  opinion  that  this  charter  recognizes  non- 
resident burgesses  or  traders  of  the  guild ;  but  upon  further 
consideration,  it  would  appear  to  be  the  reverse,  for  none  of 
these  privileges  or  provisions  are  stated  with  reference  to 
permanent  non-residence,  (with  the  exception  perhaps,  of  the 
traders ;)  but  the  security  given  to  the  burgesses  wherever 
they  are,  seems  to  be  necessary  for  them  in  their  occaaonal 
and  requisite  absences  from  home — ^and  the  exemptions  from 
tolls,  passage,  and  customs,  expressly  confined  to  travellings 
in  their  trade,  *^  in  mercaiionibus :^'  and  the  trader  who  is 
mentioned  as  living  without  the  borough,  is  still  described 
as  living  upon  or  by  the  market  at  Wallingford,  probably- 
purchasing  his  commodities  there  to  vend  elsewhere,  of 
which  practice  traces  may  be  found  in  the  early  history  of 
other  boroughs.  It  seems,  therefore,  that  these  provisions 
were  introduced  for  the  benefit  and  encouragement  of  trade, 
and  are  to  be  taken  with  reference  to  that  view  alone,  not  at 
all  interfering  with  the  other  burdens  or  privileges  of  the 
burgesses,  confined,  as  the  house  tax  and  the  other  services 
are,  to  those  residing  in  the  borough.  Taking  this  charter 
with  reference  to  other  places,  it  is  an  observation  worthy 
to  be  considered,  that  these  provisions  would  not  have  been 
so  expressly  made,  if  it  was  at  that  time  the  custom  and  law 
for  burgesses  to  be  non-resident ;  as  the  privileges  would  then 
have  extended  to  them  in  their  non-residence,  without  any 
grant  to  that  effect. 

In  another  part  of  the  charter  the  king  speaks  of  his  jus- 
ticiarius  de  gild& ;  if  the  crown  had  such  an  officer  of  the 
guilds  where  the  boroughs  were  not  free,  it  would  destroy 
every  inference  which  Dr.  Brady  could  draw  firom  the  mer- 
chant guild,  unless  all  the  places,  where  such  an  officer  of 
the  king  had  jurisdiction,  were  boroughs. 
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William 
and  Mary. 
IPSWICH.  

The  extract  from  Domesday  as  to  Ipswich*  is  also  cited. 

From  which  it  is  clear,  as  observed  before,  that  the  bur- 
gesses were  the  lunueholders,  and  that  the  number  of  burgesses  ^dden 
decreased  as  the  houses  became  waste :  and  those  who  could 
not  pay  their  guild  were  distinguished  from  the  rest  of  the 
burgesses ;  and  it  could  hardly  be  expected  that  they,  not 
bearing  the  burdens,  could  have  shared  the  privileges  of  the 
borough. 

EYE. 

Dr.  Brady  also  relies  upon  the  market  mentioned  in  the 
extract  as  to  JEt/eyf  which  might  seem  to  support  his  opinion 
as  to  the  origin  of  boroughs,  being  founded  in  trade — but  it 
proves  too  much.  If  the  burgesses  had  been  described  as 
in  2i  guild  merchant,  it  would  have  afforded  a  strong  inference, 
but  nobody  has  pretended  to  carry  the  doctrine  so  far  as  to 
say  that  a  marhet  made  a  borough ;  for  there  are  abundant 
instances  in  which  there  have  been  grants  of  markets  to  lords 
of  manors,  where  there  were  no  boroughs. 

BUCKINGHAM. 

In  the  extract  as  to  BnchinghcmiyX  the  27  burgesses  are  de- 
scribed as  belonging  to  several  different  lords  or  patrons — 
bnt  it  seems  to  afford  no  support  to  Dr.  Brady's  opinion  :  if 
it  has  any  effect,  it  would  seem  to  be  a  confirmation  of  bur- 
gage tenure ;  but  the  plainer  inference  is,  that  they  resided 
within  the  borough,  and  so  were  burgesses — although  they 
at  the  same  time  held  lands  in  other  manors,  belonging  to 
the  lords  whose  burgesses  they  were  said  to  be. 

There  are  many  other  places  mentioned  in  Domesday, 
where  the  burgesses  are  described  in  the  same  manner.^ 

*  See  before,  p.  280.  t  See  before,  p.  282. 

X  See  before,  p.  200. 

$  See  three  or  four  instances  in  Wiltshire,  and  other  counties. 
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William 
and  Mary. 
NORTHAMPTON. 

In  the  entry  as  to  Northampton^*  the  bui^esses  are  directly 

connected  with  the  description  of  their  houses  ;  and  as  they 

became  unoccupied^  the  number  of  burgesses  decreased.     It 

is  impossible  for  a  stronger  proof  than  this  to  be  stated^  of  the 

House-    burgesses  beinfi^  the  householders, 

holdeiB.  "  ^ 

HERTFORD. 

The  extract  as  to  Hertford^  appears  to  mark  very  strongly 
the  difference  between  the  burgesses  and  the  tenants.  The  1 8 
as  well  as  the  146  are  all  described  as  burgesses,  though  it 
seems  they  held  at  the  same  time  of  different  persons ;  the 
146  were  in  the  soke  of  King  Edward,  that  is,  owed  suit  at 
his  manor  court,  or  court  baron — whilst  the  others  were  be- 
fore the  tenants  of  Harold  and  Luning. — Differing  as  to  their 
tenure,  and  their  suit  in  civil  matters ;  but  all  bwgesses  as 
residents,  and  owing  suit  there  to  the  court  leet,  for  matters 
of  police  and  criminal  jurisdiction. 

YORK. 

The  entry  as  to  the  city  of  Yorkf'\.  so  far  from  supporting 
Dr.  Brady's  theory,  seems  to  afford  the  strongest  inferences 
the  other  way,  and  to  show  as  clearly  as  can  be  expected, 
from  matters  of  remote  antiquity,  what  was  the  nature  of  a 
borough — of  a  burgage  house — the  inhabitancy  of  which  was 
then  required,  and  the  effect  of  such  inhabitancy. 

The  house  spoken  of  in  the  latter  part  of  the  entry,  seems 
to  have  belonged  to  the  church ;  and  the  ecclesiastics  being 
free  from  all  military  service,  on  account  of  their  order — as 
well  as  of  all  customs,  because  they  then  imposed  aids  on 
themselves  by  their  own  body — ^it  was  probable  that  it  might 
become  a  question,  whether  a  house  in  a  borough  or  a  privi- 
leged district,  was  originally  held  by  the  church,  and  so 
exempt  from  customs ;  or  whether  it  was  a  recent  acquisi- 
tion, and  therefore  to  be  held  by  the  church  in  the  same 

•  See  before,  p.  219.  f  See  before,  p.  174. 

J  See  before,  p.  267. 
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maDner  as  it  was  in  the  hands  of  the  person  from  whom  the   ^*!Jj*™ 

^  and  Mary. 

cborch  had  recently  acquired  it.    That  seems  to  have  been  

the  question  here ;  it  being  urged  on  the  one  hand,  by  those 
of  the  church  and  others,  that  T.  R.  E.  it  was  held  by  the 
church  free  of  custom,  and  by  the  burgesses  on  the  other 
hand  that  it  was  no  further  free  than  the  other  burgage 
houses,  the  residents  in  which,  were  in  right  of  the  houses 
free  from  toll. 

As  the  whole  kingdom  was  divided  into  shires,  so  was  the 
city  of  York,  probably  from  its  great  extent,  subdivided 
into  its  shires  also;  one  of  which  was  included  in  the  c€Lstle, 
and  therefore,  (as  is  the  case  in  almost  all  other  boroughs) 
excluded  from  the  borough,  because  the  military  residing 
there  were  not  to  contribute  to  the  burdens  of  the  state, 
and  were  exempt  from  civil  suits  and  services,  being  bound 
by  their  miUtary  allegiance,  without  taking  the  oaths  at  the 
court  leet;  therefore  the  shire  included  within  the  castle,  was 
not  reckoned  in  the  account  of  the  borough. 

So  also  the  shire  of  the  archbishop  was  excluded,  because 
the  ecclesiastics  paid  aids  and  customs  by  themselves,  and 
were  not  liable  to  do  suit  at  the  court  leet. 

As  to  the  other  houses,  they  are  divided  into  the  hospi- 
tatae,  inhospitatse,  vacuae,  and  those  held  by  the  French. 

If  the  ancient  classification  of  the  inhabitants  of  any  part 
of  the  country,  with  reference  to  the  doing  suit  at  the  sheriff's 
toum,  or  at  the  leets,  is  referred  to,*  it  will  be  seen,  that  in 
order  to  prevent  any  person  from  residing  in  any  place  where 
he  had  not  taken  the  oaths  and  given  his  pledges,  every 
person  who  resided  a  year  and  a  day  in  a  place,  was  called 
upon,  and  bound  to  do  his  suit  at  the  court  leet,t  and  to  give 
his  pledges  there ;  and  he  was  also  obliged  to  render  an  ac- 
count of  any  person  who  was  lodging  or  residing  in  his  house 
for  temporary  purposes,  that  is,  for  any  time  short  of  a  year 
and  a  day,  which  would  make  him  a  resiant  within  the  leet, 
and  for  such  persons  the  permanent  resiant  was  responsible. 

*  See  before.  Brae.  p.  470,  et  seq. 

t  And  see  post.  temp.  Geo.  I.,  the  articles  of  the  wardmote  inquests  in  the  city 
of  London. 
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WilitBin   Houses  therefore,  inhabited  by  those  who  had  been  there 

aixi  Mary.  '  ^ 

long  enough  to  be  suitors  at  the  leet,  and  subject  to  pay 

Hospitals  the  customs  of  the  place,  were  hospitataB ;  the  occupiers  as 
inhabitant  burgesses,  bearing  its  burdens  and  sharing  the 
privileges  of  the  place,  one  of  which  was,  being  free  of  toll ; 
and  another,  being  free  from  the  jurisdiction  of  sheriff, 
and  king's  bailiffs.  But  houses  inhabited  by  persons  who 
were  not  fixed  resiants — had  not  done  their  suit  at  the  leet — 
pitais.  nor  given  pledges,  and  were  uncouth — were  inhospitatse,  and 
they  paid  only  a  small  custom  for  their  houses,  but  did  not 
pay  the  other  burdens  of  the  borough — and  therefore  were 
not  entitled  to  its  privileges  and  exemptions,  and  were  not 

Vacua.  The  "  vacuaB"  explain  themselves,  and  account  for  the 
number  of  burgesses  varying. 

The  houses  occupied  by  the  French  seem  also  to  have 
been  excluded  from  the  account  of  the  borough. 

So  that  from  this  entry  it  clearly  appears,  that  the  burgess 
must  have  been  the  inhabitant  of  a  house;*  but  not  having  his 
privileges  of  burgess-ship  merely  in  right,  and  by  the  title  of 
his  house,  but  also  by  virtue  of  the  permanency  of  his  resi- 
dence, and  of  his  bearing  the  burdens,  and  sharing  the  re- 
sponsibilities of  the  borough,  and  doing  his  personal  service 
at  the  leet. 

Surely  this  is  a  reasonable  explanation  of  inhabitancy ;  par- 
ticularly with  reference  to  the  manners  and  customs  of  those 
early  times  in  which  the  burgess-rights  had  their  origin :  and 
by  no  means  inconsistent  with  reason,  taken  even  with  re- 
ference to  the  more  modem  institutions.  It  certainly  is  in 
close  analogy  to  the  spirit  of  our  constitution  and  the  com- 
mon law. 

CANTERBURY. 

The  extract  as  to  CanUrhuryf  is  very  material,  not  only 
for  the  purpose  of  destroying  Dr.  Brady's  right  as  to  corpo- 
rators, but  also  the  exclusive  right  set  up  by  others  for 
freeholders: — for  there  the  distinction  is  expressly  taken 

*  And  see  post  1911,  Canterbury.  t  See  before,  p.  75. 
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between  hauseAolders  and  freeholders ;  and  yet  they  all  seem  ^^^^ 

elearly  to  be  borgesae?.    Some  were  householders,  and  were 

to  render  gable — a  payment  perhaps  partaking  more  of  bouse 
tax  than  house  rent ;  and  the  others^  by  reason  of  their  hold- 
ing of  the  kingy  were  subject^  by  such  tenure  of  their  lands^ 
to  do  suit  for  them  in  the  court  baron  of  the  borough ;  or, 
in  other  words^  were  within  the  soke  of  the  borough.     It 
appears  also,  in  confirmation  of  what  w^s  said  before  as  to 
Yarh,  that  the  right  of  the  householder  was  not  merely  in 
right  of  his  house,  but  also  in  some  other  personal  right ;— as 
here  the  number  of  burgesses  rendering  gable  are  lessened 
by  their  deaths,  although  it  would  be  fair  to  suppose  that 
their  houses  must  have  come  into  the  possession  of  other  per- 
sons.   As  to  the  burgesses  who  were  tenants  of  the  lands, 
their  number  seems  the  same,  because,  in  all  probability,  the 
holdings  would  not  be  altered : — and  as  the  court  leet  and 
borough  court,  or  court  baron  of  the  borough,  were  usually 
held  together,  and  the  tenants  were  compelled  to  attend  the 
court  baron ;  when  there,  they  were  sworn  as  resiants,  and 
so  the  list  of  them  probably  kept  perfect : — ^but,  as  in  after 
times,  much  of  the  jurisdiction  of  the  leet  was  referred  to  the 
sessions,  and  the  attendance  on  it  became,  in  some  respects, 
a  matter  of  form,*  the  resiants,  merely  as  such,  ceased  to 
attend  :  whilst  the  tenants,  were  compellable,  for  many  rea- 
sons, to  be  at  the  court  baron.    Hence,  in  many  boroughs — 
by  the  absence  of  the  one  class,  and  the  constant  attendance 
of  the  other,  coupled  with  the  voting  being  confined  to  free- 
holders in  counties,  which  was,  in  some  boroughs,  thought 
also  to  extend  to  them — that  which  was  originally  a  concur- 
rent right  in  householders  as  well  as  freeholders,  was  reduced 
to  freeholders  only,  who  were  called  burgage  tenants — and 
hence  arose  the  burgage  tenure  usurpation. 

Another  inference  also  arises  from  this  extract,  as  to  resi- 
dence:— some  houses  are  mentioned  out  qf  the  walls  of  the 
city,  of  which  the  burgesses  took  the  gable  and  Gustoms,t 
but  the  king  the  soc  and  sac.     No  doubt  those  were  houses 

•  See  Stat.  1  Edw.  IV.  c.  2. 
t  Perhaps  they  were  bordarii  to  the  burgesses,  as  afterwards  in  Huntingdon. 
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William  built  on  lands  held  by  the  burgesses  of  the  king,  over  which 
of  course  the  king  had  soc  and  sac ;  but  the  house  tax  be- 
longed to  those  who  held  the  land,  namely,  the  burgesses. 
And  it  is  to  be  observed,  that  the  inhabitants  of  those  houses 
out  of  the  city  are  not  called  burgesses. 

It  is  true  the  guild  is  here  spoken  of,  and  so  far  this  extract 
from  Domesday  might  seem  to  support  Dr.  Brady : — ^but 
any  dispassionate  reader,  perusing  the  whole  passage,  would 
say,  that  it  is  impossible  to  infer  that  the  guild  was  the 
great  distinguishing  feature  of  a  borough  :  because  it  is  here 
only  spoken  of  indifferently  with  other  things,  and  indeed 
seems  subsidiary  to  the  rest.  It  is,  no  doubt,  one  privilege 
which  is  very  generally  found  in  a  borough ;  but  there  are 
places  which  have  guilds,  and  yet  are  not  boroughs ;  and 
some  which  are  boroughs,  and  yet  have  not  guilds. 

ROMNEY. 

'Hie  86  burgesses  in  Romney^  who  belonged  to  the  arch- 
bishop's manor  of  Aldington,  were  burgesses  of  Romney, 
holding  lands  of  the  manor  of  Aldington,  and  paying  rents 
to  the  amount  of  6/.  The  tendency  of  this  is  to  support 
a  burgage  tenant-right  of  voting,  if  any  thing ;  but,  in  fact, 
establishes  nothing:  it  only  shows  that  burgesses  might 
hold  of  another  manor,  and  consequently,  in  some  degree, 
proves  that  their  burgess-ship  did  not  altogether  depend 
upon  tenure.  It  also  shows  that  the  tenant  of  an  ecclesias- 
tic, not  being  in  demesne,  was  not  exempted  from  the  suit 
at  the  court  leety  as  tenants  in  demesne  of  the  church  were ; 
but  they  were  obliged  to  take  the  duties  and  services  of  the 
borough  upon  them,  and  consequently  were  burgesses, 

HUNTINGDON. 

From  the  extract  as  to  Huntingdon,f  one  material  inference 
is  to  be  drawn,  that  the  payments  made  to  the  king,  or  lord, 
which  have  been  mentioned  before,  were  different  from  the 
geld,  which  appears  to  have  been  a  general  and  public  tax,  and 
not  a  local  or  partial  payment.   It  is  clear  that  the  geld  was  not 

*  See  before,  p.  86.  t  See  before,  p.  216. 
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confined  to  the  burgesses,  but  was  paid  by  the  public  at  laige,  ^*!J|*^ 

and  here  the  bordarii  contributed  to  it ;  which  is  also  material 

to  show^  that  it  was  not  the  whole  of  the  inhabitants  who  were 
the  burgesses,  but  that  some,  on  account  of  their  servile  situa- 
tion, were  excluded,  of  which  kind  were  the  bordarii.  It  is 
also  worthy  of  remark,  that  some  of  these  burgesses,  holding 
of  an  abbey  in  demesne  were,  in  the  time  of  King  Edward, 
freed  from  all  customs,  and  only  paid  the  public  geld ;  but 
being  seized  out  of  the  hands  of  the  church  by  the  earl,  they 
so  came  to  the  crown ;  after  which,  it  seems,  they  paid  all 
customs: — which  confirms  the  exemption  of  the  tenants  of  the 
church  in  demesne,  as  noted  before ;  and  also  that  when  the 
burgesses  cease  to  be  such  tenants  they  become  liable  to  pay 
customs,  &c.,  as  others. 

TETBURY. 

Upon  the  strange  error  which  Brady  has  made  with  re- 
spect to  Tetbury,  we  have  already  commented.* 

BATH. 

By,  the  entry  as  to  Baih,f  the  observation  that  the  payment 
of  the  geld  extended  over  the  whole  country,  is  supported. 
And  the  burgesses  of  other  men  there  mentioned  show,  as 
observed  before,  that  bui^ess-ship  did  not  depend  upon 
tenure  alone ;  but  that  though  they  held  of  different  lords, 
they  might  still  be  burgesses  of  one  borough.  Dr.  Brady 
translates  the  genitive,  "  aliorum  hominum," — "  under  the 
protection  of  other  men ; "  but  that  seems  a  gratuitous  con- 
struction :    surely  ''  tenant"  is  a  more  obvious  one. 

MILEBURN. 

The  market  mentioned  in  Milebum  will  not  help  Dr.  Brady ; 
because,  though  such  a  privilege  was  certainly  sometimes 
one  of  the  accompaniments  of  a  borough,  the  borough  in 
that  case  had  nothing  to  do  with  the  guild.  There  was  at 
one  period  a  corporation  in  that  place,  but  it  was  distinct 
from  the  borough.    The  corporation  by  some  means  became 

*  See  before,  p.  256.  t  See  before,  p.  163. 
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WiiHam  extinct,  and  yet  the  place  still  continued  a  borough,  and 
sent  membei*s  to  Parliament. 


ILCHESTER. 

Hchester  also  affords  the  same  inference :  it  had  a  corpo* 
ration,  but  the  corporators  were  not  the  burgesses. 

SOUTHAMPTON. 

The  entry  as  to  Southampton^  does  not  appear  to  help 
Dr.  Brady. 

PEVENSEY. 

The  principal  peculiarity  as  to  Pevenseyf  was,  that  the 
greater  portion  of  the  burgesses  were  tenants  of  different 
lords :  but  that  has  been  observed  upoQ  before,  j;  Dr.  Brady 
still  describes  them  as  under  the  patronage  of  those  lords ; 
however  there  appears  no. ground  for  that  supposition,  and 
the  other  construction  of  tenant  seems  more  obvious. 

Port  dues  are  mendooed  amongst  a  variety  of  other  things, 
from  whence  it  would  seem  that  the  port  and  customs  dues 
do  not  alter  the  nature  of  a  borough,  as  Dr.  Brady  seems  to 
bint  as  to  Yarmouth. 

ARUNDEL. 

In  the  entry  as  to  Arundel,^  the  borough  and  port  are  ex- 
pressly spoken  of  as  distinct.  It  was  not  therefore  the  port 
which  created  the  borough,  but  they  were  separate  things, 
and  for  different  purposes;  one  for  jurisdiction,  and  the 
other  for  the  convenience  of  trade. 

The  lords  who  had  bui^esses  are  spoken  of  more. distinctly 
as  having  their  custom :  which  is  strong  to  rebut  the  idea  of 
their  being  merely  under  their  patronage :  and  shows  that 
they  were  tenants,  and  as  such  had  to  pay  their  customs  to 
their  lords. 

*  See  before,  p.  110.  t  See  before,  p.  96. 

t  See  Lewes,  before,  p.  96.  §  See  before,  p.  96. 


BRADY.  1915 

WUliam 
and  Mary. 
WARWICK.  

The  persons  in  the  entry  as  to  Warwich,*  who  had  houses, 
are  called  "  burgesses,"  and  the  district  in  which  they  lived, 
and  had  sac  and  soc,  is  emphatically  called  **  ipsum  bur^ 
ffum:" — ^as  if  the  other  part  of  the  borough,  where  there 
were  no  burgesses,  was  treated  as  different  from  that  part 
where  there  were  burgesses. 

TAMWORTH. 

The  appurtenancy  of  the  burgesses  of  Tamworthyf  to  the 
manor  of  Coleshill,  has  been  already  explained :  and  it 
should  be  here  added,  that  this  extract  confirms  the  idea  of 
the  burgesses  being  tenants  of  other  lords,  rather  than  merely 
under  their  patronage.  Besides  which,  all  these  cases  go 
strongly  to  show,  by  their  being  burgesses  of  one  place,  and 
tenants  under  another  manor,  that  it  was  not  by  their  being 
ienants,  they  became  burgesses ;  otherwise  they  would  be 
burgesses  of  the  manor  under  which  they  heldy  and  not  of 
the  place  where  they  resided.  It  also  shows  that  burgess- 
ship  was  not  acquired  at  the  court  baron,  but  at  the  court  leet. 

CRICKLADE. 

The  like  observations  will  apply  to  the  burgesses  of 
Criekiade,  belonging  to  the  manor  of  Allbome,  which  is  ten 
miles  from  that  town;  and  Ramsbury,  which  is  nine;  and 
Badbury  nearly  as  iar. 

Dr.  Brady  closes  these  extracts  from  Domesday,  by 
tliese  strange  and  gratuitous  conclusions  from  them:  he 
says,  *'  we  I  find  from  them,  that  the  burgesses  and  trades-  \ 
*^nien  in  great  towns,  had  in  those  times  their  patrons,  under 
*^  whose  protection  they  traded  and  paid  an  acknowledgment 
''  therefore,  or  else  were  in  a  more  servile  condition,  as  being  \ 
**  in  dominio  regis  vel  aliorum,  altogether  imder  the  power  j 
*'  of  the  king  or  other  lords,  and  it  seems  to  me  that  then 
**  they  traded  not  as  being  in  any  merchant  guild,  society 
<<  and  comoaunity,  but  merely  under  the  liberty  and  protec- 

•  See  before,  p.  253.  t  See  before,  p.  264.  t  Page  27. 
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^*5Jj*™  "  ^^^^  given  them  by  their  lords  and  patrons,  who  probably 

"  might  have  power  from  the  king,  to  license  such  a  number 

"  in  this  or  thatpor^,  or  trading  town." 

In  passing,  the  attention  of  the  reader  has  been  repeatedly 
drawn  to  the  attempts  made  by  Dr.  Brady,  to  give  the  bur- 
gesses a  trading  character,  as  it  seems  without  any  founda- 
tion or  authority :  the  inferences  being  directly  the  other 
■  way.  Let  those  who  have  leisure,  glance  their  eyes  again 
over  the  extracts  from  Domesday;  and  see  if  there  is 
the  slightest  pretence  for  this  assumption  of  the  author* 
Indeed,  Dr.  Brady  seems  himself  to  be  aware  that  this  gratis 
dictum  requires  some  little  further  support ;  and  therefore  he 
introduces  in  the  margin  an  assertion,  which,  for  aught  that 
appears  to  the  contrary,  as  he  gives  no  quotation  or  authority 
in  support  of  it,  is  as  gratuitous  as  the  proposition  in  the 
text.  After  all  the  Doctor's  labour  of  collecting  these 
passages  from  Domesday,  they  appear  only  to  end  in  asser- 
tions which  they  do  not  support ;  and  it  is  curious,  that  the 
author,  who  seems  to  have  written  his  work  with  the  view  of 
showing  that  boroughs  had  their  origin  in  grants  by  the 
crown,  for  the  benefit  of  trade,  here  states,  that  the  burgesses 
originally  traded  without  being  in  any  merchant  guild  or 
community ;  thereby  admitting,  as  the  fact  undoubtedly  is, 
that  boroughs  existed  before  those  communities ;  and  conse- 
quently could  not  have  originated  in  them,  nor  have  been 
founded  upon  them. 
London.  This  brings  Dr.  Brady  to  the  case  of  London,*  which 
is  the  place  of  all  others  the  most  likely  to  support  his 
theory ;  if  in  reality  there  was  any  truth  in  it.  For  it  is,  and 
as  long  almost  as  history  goes  back,  it  has  been,  the  largest 
place  of  trade  in  the  country,  and  has  had  the  greatest  and 
most  extensive  privileges ;  the  records  also,  from  their  im- 
portance, have  been  better  preserved  than  in  other  places. 
It  is  therefore  with  reference  to  London,  that  the  question 
might  be  more  fairly  and  satisfactorily  agitated  than  any 
other;  and  a  minute  inquiry  into  its  early  history  would,  in  all 
probability,  distinctly  develope  the  real  history  of  boroughs. 

•  Page  28. 
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But  to  return  to  Dr.  Brady's  account  of  it — he  commences  ^^Sj**" 

J  and  Mary. 

Mrith  the  charter  of  William  the  Conqueror,  which,  in  order 

to  confirm  his  former  notion  of  the  lords  being  the  protectors 
of  the  trading  burgesses,  he  calls  a  mere  instrument  of  pro- 
tection— and  for  no  other  reason  but  to  introduce  his  expres- 
sions of  "  protecting  patrons — and  charter  of  protection,"  as 
if  there  were  any  essential  connexion  between  patrons  pro- 
tecting trading  bui^esses,  and  a  charter  of  general  protection 
like  that  of  William  the  Cofkqueror.    In  truth  it  is  by  no 
means  what  Dr.  Brady  misnames  it;  but  is  a  charter  of 
confirmation  of  the  most  valuable  privileges  they  had  long 
enjoyed,  and  which  so  far  from  having  an  exclusive  refe- 
rence to  trade   alone — as  he  would   seem  to  hint — refers 
expressly  to  that    privilege  which  was  the   foundation  of 
boroughs.     Every  man,  as  we  have  shown  before,  was,  by 
the  Saxon   law   either  a  freeman  or  a  villain — ^the   latter 
could    have   no  property,  and    was    in   a  state    of  servi- 
tude.    A  freeman  was  bound  to  bring  himself  within  the     i 
pale  of  the  law,  so  that  he  was  legalis  homo  as  well  as 
Vi)€T  homo;  and  if  he  was  not  so  he  was  an  outlaw — his 
property  liable  to  be  seized — ^and  his  person  to  be  thrown      i 
into  prison.     Now  the  mode  of  becoming  a  legalis  homo,      I 
was  by  doing  his   suit-royal  at  the  sheriff's  toumy   there 
taking  the  oath  of  allegiance,  and  enrolling  himself  among 
the  decenners,  &c. ;  but  if  a  man  lived  within  the  privileged 
district  of  a  borough,  he  might  do  his  suit-royal  at  the  leet 
there :  and  so  he  would  become  a  legalis  homo  of  the  bo- 
rough.    But  it  is  easy  to  suppose,  that  either  men  might  be 
disposed  falsely  to  assert  that  they  were  within  particular 
leets; — or  lords  might  assume  to  hold  leets  without  sufficient 
grant  or  authority  for  that  purpose;— or  the  sheriffs  might  be 
disposed  to  dispute  and  disallow  leets  that  were  claimed ; — 
for  either  of  which  reasons  frequent  disputes  would  arise,  of 
which  traces  may  be  found  in  our  early  law  books,  whether  a 
person  was  within  a  particular  leet,  or  whether  a  lord  had 
a  right  to  hold  it ;  and  to  prevent  these  disputes,  boroughs 
were  frequently  in  the  habit  of  obtaining  from  every  succeeding 
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WiiHam  king,  and  sometimes  repeatedly  from  the  same  king,  grants 
of  confirmation  of  their  charters,  of  which  in  fact  this  of  Lon- 
don is  an  instance ;  as  may  be  seen  by  accurately  examining 
the  words  of  it.    The  first  obseryation  that  arises  on  this 
charter  is,  that  there  appears  at  this  time  to  have  been  no 
mayor  ;  and  Dr.  Brady  is  mistaken,  to  a  degree  not  to  be 
expected  in  a  man  so  learned  in  antiquity,  in  supposing  that 
portreeve,  as  stated  in  his  margin,  was  derived  from  '^  port 
or  haven ;"  because  the  same  appellation  for  the  head  officer 
of  the  borough  existed  in  many  other  places  where  there  was 
no  pretence  for  saying  there  ever  could  have  been  any  port 
or  haven.    The  truth  is,  that  the  portreeve  in  a  borough  was, 
as  he  states,  the  king's  bailiff,  and  was  within  the  borough 
what  the  sheriff  was  in  the  county.    And  it  should  be  observed, 
that  the  city  of  London  had  not  till  many  years  after  this  time, 
the  grant  of  the  county  of  Middlesex,  when  they  had  also 
the  power  of  electing  their  own  sherifis.     In  addition  to  the 
mention  of  the  portreeve,  as  an  officer  then  existing,  and  who 
is  beyond  all  doubt  an  officer  of  a  borough,  the  expression 
^^  burgwara,"  is  decisive  to  show  that  London  was  a  borough 
before  this  charter  of  William  the  Conqueror.     Dr.  Brady 
translates  the  word  ^^  burgwara,"  inhabitants  of  the  borough: 
and  in  truth  all  who  were  of  the  burgwara  were  inhabitants, 
but  they  were  also  something  more — they  were  the  sworn 
suitors  at  the  borough  court  leet,  doing  all  the  public  duties, 
and  bearing  all  the  public  burdens  of  the  borough,  as  well  as 
being  responsible  for  all  who  lived  within  their  jurisdiction: 
and,  in  short,  were  within  the  borough  what  the  hundredors, 
the  tythingmen,  and  the  capitales  plegii  were  ip  the  county. 
The  reference  to  the  time  of  Edward  the  Confessor  shows 
that  the  burgesses  then  had  privileges ;  and  the  grant  that 
they  should  be  law-worthy,  shows  what  the  nature  of  those 
privileges  were.     If  it  can  be  clearly  ascertained  what  the 
real  meaning  of  the  word  law-worthy  was  at  the  time  this 
charter  was  granted,  there  is  no  doubt  that  this  ancient 
document  must  go  far  to  show  what  the  privileges  of  bo- 
roughs were  at  that  time.     The  greater  and  lesser  owners 
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and  the  knights  seem  to  have  been  the  only  persons  who^  in  ^'\^"^ 

those  times,  were  treated  as  independent  and  free,  with  the 

exception  only  of  such  dependents  upon  them  who  were, 
firom  time  to  time,  made  free  by  their  immediate  lords — by 
the  grant  of  lands,  or  the  sale  of  goods.  The  dependents 
of  any  inferior  lords,  whether  villains,  bordarii,  coliberti, 
or  others  were,  before  they  were  made  free,  under  the  con*^ 
trol  and  disposition  of  their  lords;  who,  in  return,  were 
responsible  for  them.  They  were  not  capable  of  acquiring  a 
fixed  and  permanent  property  in  any  thing :  nor  could  they 
transmit  their  property  to  their  heirs.  In  short,  they  were  not 
law-worthy,  neither  legales  nor  liben  homines.  If  they  were 
made  free  by  their  lords,  which  they  might  be  in  many  ways, 
they  were  released  from  their  dominion — they  held  their 
lands  free — and  they  became  responsible  for  themselves. 
Hence  began  their  liability  to  the  jurisdiction  of  the  sheriif, 
for  all  their  aids,  customs,  kc, ;  and  to  do  suit  at  his  taurn : 
having  dose  which,  they  thereby  became  UvuMoorthy ;  and 
would  be  one  of  the  ^'  legales  homines,"  liable  to  be  summoned 
on  juries,  &c.,  by  the  sheriff.  Men  thus  made  free  in  the 
county  at  large,  were  generally  tenants  of  some  superior  lord ; 
and  though  they  were  free  themselves,  and  held  their  lands 
in  free  socage,  still  they  commonly  owed  some  suit  at  the 
lord's  court  for  their  lands.  But  there  were  others,  if  not 
at  the  time  of  this  charter,  very  soon  after,  who  had  not 
lands,  but  still  were  free ; — the  former  owed  suit  to  the  king, 
and  the  law,  in  the  tcwm  or  Uet  as  well  as  at  the  lord's  court; 
the  latter  only  at  the  leet.  The  object,  then,  of  this  charter 
was,  to  give  to  the  burgesses  of  London  ready  and  immediate 
evidence  of  their  being  lauhworthy,  by  having  done  their 
suit  in  their  own  court,  although  they  had  not  done  it  in  the 
sheriflTs  toum  :  and  the  grant  that  every  man  should  be  his 
lather's  heir,  after  his  father's  days,  was  a  recognition  of  their 
being  free,  and  not  subject  to  any  lord:  the  former. was  to 
protect  them  against  the  sheriff — the  latter  against  the  claim 
of  any  lord* 

The  author  then  attributes  the  possession  of  freedom  to  the 
granting  of  merchant  guilds ;  the  groundlessness  of  which 
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WiiHam  assertion  the  numerous  quotations  we  have  made  from  the 

and  Mary,  ^  *■ 

early  charters  are  sufficient  to  prove.* 

The  assertion  also,  that  communities  meant  the  ruling 
inhabitants  of  cities  and  boroughs  seems  to  answer  itself; 
besides  the  refutation  it  has  received  from  the  numerous  in- 
stances we  have  quoted,  of  the  application  of  that  term,  and 
"  commonalty/'  to  every  species  of  aggregate  body. 

The  partial  attempt  to  support  his  theory  by  reference  to 
the  foreign  ''communities"  is  so  unsatisfactory,  that  it 
requires  no  additional  comment. 

It  is  singular,  that  in  the  next  page,  the  author  should  have 
quoted  the  passage  which  is  to  be  found  in  Glanville  and 
other  authors,  attributing  the  right  of  freedom  to  the  residence 
for  a  year  and  a  day  in  the  borough;  and  also  to  watch  aud 
ward,  to  which  he  refers,  and  yet  should  not,  from  that  clue, 
have  discovered  the  real  nature  of  borough  rights;  but  should 
have  adhered  to  his  notion  of  their  origin  in  trade,  and  the 
power  of  governing  bodies.  His  error,  in  this  respect,  can 
only  be  ascribed  to  the  biassed  and  interested  view  he  was 
taking  of  the  subject. 
Trades-       The  next  assertion  is  founded  on  the  assumption  that  the 

men.  ^  * 

burgesses  were  tradesmen,  which  is  begging  the  whole  ques- 
tion ;  and  he  rests  it  only  on  the  charters,  which  we  have 
before  given,  and  which  lead  to  a  contrary  conclusion.^ 

Dr.  Brady  assumes  a  distinction  between  the  wealthier 
part  of  the  burgesses  and  meaner  sort,  whom  he  calls  free- 
men ;  entirely  disregarding  the  real  class  of  burgesses,  and 
the  nature  of  free  condition,  which  was  a  qualification  for  an 
inhabitant  of  a  borough  to  become  a  burgess. 

It  is  strange  that  so  learned  an  author  should  also  not 
have  discovered,  that  the  very  documents  he  quoted  marked 
the  distinction  between  the  borough  and  the  guild ;  and  that 
the  members  of  the  latter  were  not  the  whole  of  the  bur- 
gesses. 
;       Com-        He  states  also,±  that  the  "  communiam''  which  was  granted 

I        munia.  ^  o 

i  *  The  distinction  between  the  gilda  mercatoria  and  the  general  corporation  of  the 

city,  was  recognized  by  the  courU  of  law  in  this  reign,  in  the  case  of  the  Mayor  of 
Winchester  V.  Wilkes,  2  Lord  Raymond,  1129  ;  1  Salk.203. 

t  Page  36.  \  Page  39. 
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to  the  citizens  of  London  in  the  reign  of  Richard  I.,  was  a  ^^*!J{*'" 

select  number,  which  is  contradicted  by  all  the  city  records - 

quoted  by  Mr.  Norton,  and  referred  to  before  in  this  work  ;* 
as  well  as  the  decisions  cited  from  the  legal  authorities. 

It  is  also  a  subject  of  wonder,  that  when  Dr.  Brady  was 
quoting  the  acts  done  by  the  sheriff,  with  the  assent  of  12 
men  of  each  ward,  it  did  not  occur  to  him  that  they  were  the 
jttries  or  inqitests  at  the  wardmote :  and  it  is  still  more  ex-  Juries. 
traordinary  that  he  should  have  supposed,  with  all  his  pre- 
judices in  support  of  the  ''  communiam,"  that  the  '*  cammu- 
nitas  de  qualibet  warda"  could  be  any  select  body,  and  not, 
as  the  known  practice  was,  the  whole  of  the  inhabitant  house- 
holders. 

a 

In  referring  to  the  controversy  as  to  the  right  of  electing 
the  mayor,  &c.  in  1660,  Brady  most  extraordinarily  asserts,f 
'^  that  the  arguments  on  both  sides,  and  the  records  pro- 
^'  duced  and  insisted  upon,  manifestly  proved  that '  the  com- 
"  munity  of  the  city,'  or,  as  it  is  called,  the  *  commonalty,' 
^'  did  consist  of  a  select  number  of  the  more  discreet,  able, 
'^  wise,  and  rich  citizens,  and  was  not  the  body  of  the  free^ 
'^  men  in  general.  And  that  such  a  select  number  in  cities 
'^  and  burgs  was  most  frequently  expressed,  meant,  and  under- 
"  stood  by  the  latin  word  *  communa,'  *  communia,'  or  '  com- 
"  munitas,'  and  is  or  ought  to  be  so  at  this  day." 

How  this  author  could  suppose  that^'  commonalty"  meant 
a  select  body,  and  that  it  was  the  ancient  import  and  true 
signification  of  that  word  in  all  nations,  it  is  impossible  to 
conceive:  or  how  he  could  assert  that  '^  communitas"  had 
that  application,  when  so  many  direct  instances  to  the  con- 
trary have  been  shown.;): 

It  is  not  correct  that  either  the  arguments  on  both  sides, 
or  the  records  produced  in  the  controversy  alluded  to,  sup- 
ported the  position. 

The  argument  for  the  freemen  was,  that  all  the  freemen 
formed  the  commonalty,  and  that  they  were  entitled  to  vote 

*  See  before,  p.  370,  et  seq. 

t  See  the  petitions  respectiog  this,  bound  up  with  the  pleadings  in  the  quo  war- 
ranto. X  Brady  on  Boroughs,  p.  42. 
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Wtiliam  assertion  the  numerous  quotations  we  have  made  froir 

and  Mary.  ^ 

early  charters  are  sufficient  to  prove.*  ^'r  . 

The  assertion  also,  that  communities   meant  the     v,^ 

.  .  •      ^^ 

inhabitants  of  cities  and  boroughs  seems  to  answei  ''*^^\ 

besides  the  refutation  it  has  received  from  the  num'  ^'':^.  " 
stances  we  have  quoted,  of  the  application  of  that  -fr^  -^ 
"  commonalty/'  to  every  species  of  aggregate  body  *  ->%  ^  I 
The  partial  attempt  to  support  his  theory  by  r  ^<f ,  ^'^ 
the  foreign  "communities"  is  so  unsatisfactc/'^^' '*4>^ 
requires  no  additional  comment.  ^' «2r      '  ^ 

It  is  singular,  that  in  the  next  page,  the  autho}  "^  "^   **^A«6r 
quoted  the  passage  which  is  to  be  found  in    '  'v^  .  ^^^  *' 
other  authors,  attributing  the  right  of  freedom  ^  *  ;^       ^ju/ 
for  a  year  and  a  day  in  the  borough;  and  ak  ^^^iaT^^ 

ward,  to  which  he  refers,  and  yet  should  not,  ^r^  ^ 

have  discovered  the  real  nature  of  borough  ri  ^^     ^  U^     • 
have  adhered  to  his  notion  of  their  origin   '(:  ,^    ~^^    '^S^ht 
power  of  governing  bodies.      His  error,  in  ^<     '  ^^      ^^^f/j 
only  be  ascribed  to  the  biassed  and  inter  *  :^-    -^Pfot         /"e  ' 
taking  of  the  subject.  ^^^^  ^    ^4^^  ^ 

Trades-       The  next  assertion  is  founded  on  the  '*i^    ^ih^  ^  'co^ 

men.  '^        ^'tw    ^'/b 

burgesses  were  tradesmen,  which  is  begf  ^,     ^  z    ^'^c/k. 
tion  ;   and  he  rests  it  only  on  the  char  :'^v  ^^Jt^      \P  oy.     ^> 
before  given,  and  which  lead  to  a  contrW]^^^  *^^>    ^  i 

Dr.  Brady  assumes  a  distinction  \  '^a.^^^  ^  ^'i 
part  of  the  burgesses  and  meaner  sor*i  ^/^  j  ^4  *  ^^dU 
men;  entirely  disregardmg  the  real  \^^^  <%>^    •^'  Cq^ 

the  nature  of  free  condition,  which  w^/j^/  •    ^^^1^^,, 
inhabitant  of  a  borough  to  become  f^T^  ft:   ^tt       ^^^z 

It  is  strange  that  so  learned  an^  *(w^  ^^Pos  •  ^ti 
have  discovered,  that  the  very  doc  ^^t^  ^^^i^  ,^  In 
the  distinction  between  the  borou^  ^*  to  ^,       6^^ 

the  members  of  the  latter  were  >u  *%/»  ^^0/> 

gesses.  •  V/J*o^A    . 

i       Com-        He  states  al80,±  that  the  "cow.  ^^d  ^    ^'^es 

I  *  The  distinction  between  the  gilda  mere.       Q^  ^P^ 

!  city,  was  recognized  by  the  courts  of  law  i  4^         ^i^  ^ 

Winchester «.  Wilkes,  2  Lord  Raymond,  ^^tifi      ^'<e«^ 

t  Page  36.  ^^^to^'^ 


«/•. 


BRADY.  1921 

to  the  citizens  of  London  in  the  reign  of  Richard  I.,  was  a  ^*Ui*"* 

°  and  Mary. 

select  number^  which  is  contradicted  by  all  the  city  records 

quoted  by  Mr.  Norton,  and  referred  to  before  in  this  work  ;* 
as  well  as  the  decisions  cited  from  the  legal  authorities. 

It  is  also  a  subject  of  wonder,  that  when  Dr.  Brady  was 
quoting  the  acts  done  by  the  sheriff,  with  the  assent  of  12 
men  of  each  ward,  it  did  not  occur  to  him  that  they  were  the 
jurieg  or  inquests  at  the  wardmote :  and  it  is  still  more  ex-  Juries. 
traordinary  that  he  should  have  supposed,  with  all  his  pre- 
judices in  support  of  the  '*  communiam,"  that  the  *'  commu- 
nitas  de  qualibet  ward&"  could  be  any  select  body^  and  not, 
as  the  known  practice  was,  the  whole  of  the  inhabitant  house- 
holders, 

a 

In  referring  to  the  controversy  as  to  the  right  of  electing 
the  mayor,  &c.  in  1650,  Brady  most  extraordinarily  asserts,f 
^*  that  the  arguments  on  both  sides,  and  the  records  pro- 
**  duced  and  insisted  upon,  manifestly  proved  that  ^  the  com- 
"  munity  of  the  city,'  or,  as  it  is  called,  the  '  commonalty,' 
''  did  consist  of  a  select  number  of  the  more  discreet,  able, 
''  wise,  and  rich  citizens,  and  was  not  the  body  of  the  free- 
'^  men  in  general.  And  that  such  a  select  number  in  cities 
*^  and  burgs  was  most  frequently  expressed,  meant,  and  under- 
''  stood  by  the  latin  word  '  communa,'  '  communia,'  or  '  com- 
*^  munitas,'  and  is  or  ought  to  be  so  at  this  day." 

How  this  author  could  suppose  that'^  commonalty"  meant 
a  select  body,  and  that  it  was  the  ancient  import  and  true 
signification  of  that  word  in  all  nations,  it  is  impossible  to 
conceive:  or  how  he  could  assert  that  ^'  communitas"  had 
that  application,  when  so  many  direct  instances  to  the  con- 
trary have  been  shown.;): 

It  is  not  correct  that  either  the  arguments  on  both  sides, 
or  the  records  produced  in  the  controversy  alluded  to,  sup- 
ported the  position. 

^rhe  arffument  for  the  freemen  was,  that  all  the  freemen 
formed  the  commonalty,  and  that  they  were  entitled  to  vote 

*  See  before,  p.  370,  et  seq. 

t  See  the  petitions  reftpectiog  this,  bound  up  with  the  pleadings  in  the  quo  war- 
ranto. I  Brady  on  Boroughs,  p.  42. 
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William   {q^  the  mayor  and  sheri£& : — it  is  true  they  admitted  that 

certain  representative^  had  often  been  sent  from  each  ward, 

to  vote  in  the  name  of  the  whole  body  of  freemen ;  but  they 
at  the  same  time  contended  that  it  was  a  virtual  voting  of  the 
whole  body,  and  that  it  was  an  arrangement  for  their  own  con- 
venience and  ease,  but  that  all  were  still  entitled  to  vote. 

The  argument  for  the  liveries  certainly  insisted  upon  the 
commonalty  being  a  select  body ;  and  perhaps  Dr.  Brady 
might  have  been  misled  by  reading  only  the  petition  for  the 
liverymen,  which  would  certainly  appear,  when  taken  alone, 
to  support  bis  position. 

But  it  is  clear,  by  the  argument  on  both  sides,  that  from 
the  violence  of  the  people  the  dread  at  that  time  was  of  po- 
pular  commotion : — the  liverymen  relied  with  confidence  on 
that  ailment ;  and  the  freemen  were  obliged,  as  ikras  they 
could,  to  ward  off  the  effect  of  that  feeling  against  them,  by 
appearing  in  some  degree  to  yield. 

The  first  record  referred  to  was  the  charter  of  the  16th  of 
John,  to  the  barons  of  London,  giving  them  power  to  choose 
a  mayor.  This  is  the  first  charter  in  which  the  barons  were 
spoken  of,  and  it  is  apparent  that  they  were  called  barons 
from  a  prior  grant  of  the  county  of  Middlesex  to  them.  The 
same  charter  granted  them  all  the  privileges  which  they  had 
before :  from  which,  coupled  with  the  mayor's  being  ap- 
pointed for  the  city  of  London,  and  subsequent  charters  be- 
ing to  the  citizens,  and  recognizing  the  right  of  the  citizens 
to  elect  a  mayor,  it  is  clear  that  the  barons  meant  citizens, 
and  the  body  at  large,  and  not  any  select  number,  of  which 
there  is  no  mention  either  in  or  before  that  charter,  nor  till 
centuries  afterwards. 

Another  record  produced  was  an  act  of  the  commonalty  in 

the  20th  Edward  IIL,  1347,t  which  was  read  to  show  the 

freemen's  rights,  as  stated  above,  and  their  delegation  of  it  to 

certain  persons  to  be  elected  by  them  out  of  each  ward. 

It  appeared  clearly  that  the  select  body  of  the  liverymen 

*  And  see  post.  temp.  Geo.  II.  the  same  as  to  Norwich, 
t  It  may  perhaps  be  worth  observation,  that  this  change  took  place  in  London 
only  six  years  after  the  Scottish  act  of  parliament,  which  it  so  much  resembles. 
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were  first  sanctioned  by  acts  of  the  common  council,  in  the  ^*^I?*" 

■'  ^  '  and  Mary. 

seventh  and  16th  of  Edward  IV. — acts  which,  upon  general 

principles,  it  must  be  allowed  they  had  no  power  to  make. 
At  least  it  is  certain  that  such  an  act  could  never  afford 
any  exposition  of  the  original  meaning  of  the  word  "  com- 
monalty." 

So  much  as  to  Dr.  Brady's  assertion  of  the  effect  of  this 
controversy  in  the  city  of  London :  and  it  may  be  added,  that 
if  there  is  any  place  in  which  it  can  be  more  clearly  shown 
than  in  another,  that  "  commonalty"  meant  the  body  of  bur- 
gesses, freemen,  or  citizens  at  large,  it  is  London.  The  gene- 
ral terms,  burgesses,  barons,  and  citizens,  are  all  that  are  used 
in  the  earliest  charters.  The  commonalty  is  first  spoken 
of  in  a  grant  by  Richard,  Earl  of  Cornwall,  in  the  21st  of 
Henry  IIL,  of  Queenhithe,  to  the  mayor  and  all  the  common- 
alty of  London.  The  same  word  is  mentioned  a  second  time 
in  a  charter  to  London,  in  the  52nd  Henry  IIL,  1268.  It 
is  not  till  long  after  that  period  that  any  trace  can  be  found 
of  an  exclusive  select  body. 

Dr.  Brady  is  equally  unfortunate  in  the  meaning  he  gives 
to  the  word  commnnitas.  In  the  earliest  periods  of  our  histoiy 
it  was  applied  to  the  commonalty  of  the  whdle  realm :  after- 
wards, to  the  commonalties  of  counties^  and  only  to  the  com- 
monalties of  boroughs  in  common  with  other  large  bodies. 

Dr;  Brady  attempts  to  show  before,  (p.  36,)  that  London 
had  a  '^  communia"  in  the  2nd  of  Richard  I:  But  surely  it  is 
rather  too  much,  first  to  cite  Hoveden  as  an  authonty  for 
that  assertion,  when  all  the  charters  of  London  at  that  time 
are  silent  on  the  point:  and  next  to  vouch  a  clear  act  of 
usurpation  as  a  ground  for  his  position.  As  the  communia 
is  not  mentioned  till  long  after,  the  probability  is,  that  if  it 
existed  at  all,  the  king  afterwards  refused  to  sanction  it. 

But  even  if  the  legal  existence"  of  the  communia  is  granted, 
how  does  Dr.  Brady  thereby  at  all  advance  to  his  next 
position  (p.  37),  that  the  communia  of  London  was  a  select 
body?  For  the  reasons  given  above,  out  of  the  charters, 
the  inference  is  the  other  way.  And  how  the  observations 
which  follow,  establish  a  select  body,  it  is  difficult  to  say. 

602' 
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William       ^s  to  the  "  probi  homines/'  spoken  of  in  p.  38,  those  tenns 

were  generally  applied  to  all  jurymen  and  others  as  the 

"  liberi  homines/'  "  legales  homines/'  &c. 

The  two,  four,  six,  or  eight  delegates  or  representatives  out 
of  each  ward,  have  been  spoken  of  before. 

As  to  the  extract  from  the  private  act  of  parliament  relative 
to  Plymouth,  it  does  not  expressly  show  a  select  body ;  that 
is  merely  a  deduction  by  inference :  and  if  any  other  meaning 
can  be  given  to  the  passage,  the  inference  is  destroyed.  Now 
this  is  an  enabling  clause,  and  therefore  intended  to  apply,  by 
express  mention,  to  every  person  properly  within  its  opera- 
tion :  therefore,  though  the  general  terms,  mayor  and  com- 
monalty, might  include  all  the  burgesses,  if  commonalty 
means  the  burgesses  at  large,  still,  if  .there  were  in  the  bo- 
rough any  such  division  of  the  burgesses  into  mayor,  alder- 
men, common  council,  and  commonalty,  as  at  Plymouth  no 
doubt  there  was,  it  was  but  reasonable,  ex  majori  cautelSl,  to 
add  the  words,  "  all  other  burgesses,"  to  prevent  the  chance 
of  those  who  were  above  the  commonalty  contending  that 
they  were  not  included  in  that  general  term ;  and  such  tau- 
tologous  expressions  were  by  no  means  uncommon  in  docu- 
ments of  that  date.  The  same  observation  in  principle  applies 
to  the  residents  and  dwellers  in  the  borough,  because  there 
might  be  persons,  who,  though  possessing  property  which 
ought  to  be  subject  to  the  distress,  still  could  not  be  bur- 
gesses or  members  of  the  commonalty ;  as  peers,  women, 
inmates,  minors,  &c.  &c. 

Dr.  Brady  then  proceeds*  with  an  attempt  to  support 
his  position,  that  the  '^  commonalties"  were  a  select  num- 
ber, by  quoting  the  statutes  in  the  reign  of  Edward  VI.,  and 
Queen  Mary,  and  a  writ  which  imposed  levies  upon  all  the 
king's  subjects,  as  well  as  every  fraternity,  guild,  corporation, 
mystery,  brotherhood,  company,  or  commonalty ;  and  he 
infers  that  all  those  names  must  denote  a  select  number  of 
men. 

In  one  sense,  they  certainly  import  a  select  number,  with 
reference  to   the  general  body  of  the   king's  subjects,  for 

•  Vide,  p.  44. 
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otherwise  they  could  not  be  called  a  company^  fraternity,  ^j^ljl*" 

&c.     However  that  was  not  the  point   the  author  was  at 

tempting  to  establish,  but  that  those  words  meant  a  ''  select 
part  of  the  corporation ;"  for  he  goes  on  to  say,  that  the 
select  number  was  contradistinguished  from  the  ordinary 
and  general  members  of  the  fmtemity.  And  in  that 
sense  his  observation  is  not  correct:  for  they  obviously 
mean  the  whole  body  of  the  fraternity,  guild,  corporation, 
&c.  or  otherwise  the  levies  would  have  been  enforced  only 
upon  a  part  of  those  bodies. 

These  statutes,  therefore,  do  not  support,  but  contradict 
the  position  for  which  they  are  cited,  notwithstanding  the 
author  concludes  his  paragraph  with  so  positive  a  reassertion 
of  it. 

He  also  quotes  a  petition  of  the  commonalty  of  Hunting- 
don, of  which  he  says,*  that  no  man  can  affirm  otherwise, 
than  that  the  commonalty  was  the  corporation,  the  body 
politic,  or  governing  part  of  the  borough.  The  two  first 
terms  are  certainly  properly  applied,  for  the  "  commonalty," 
did  mean  the  corporation  or  body  corporate ;  but  the  third 
which  so  far  from  being  synonymous  with  the  other  two, 
as  imported  by  the  passage,  is  directly  contradistinguished 
from  them,  is  improperly  applied,  and  the  "  commonalty" 
did  not  mean  the  governing  body,  but  the  whole  cor- 
poration. 

Dr.  Brady  having,  as  he  supposes,  thus  established  the 
point,  that  '^  commonalty"  meant  the  select  body,  states, 
that  he  should  cite  some  modem  charters,  to  support  that 
position;  and  quotes  Banbury,  with  his  construction  of 
which,  it  was  his  great  object  to  succeed. 

We  have  already  noted  the  extraordinary  manner  in 
which  he  has  dealt  with  the  three  places,  the  charters  of 
which  he  quotes — Banbury — Higham  Ferrers — ^and  Abing- 
don. 

In  his  quotation  of  each,  he  introduces  in  conspicuous 
print,  the  word  '^  only,"  upon  which  his  whole  argument 
turns ;  but  which  is  not  in  either  of  the  charters  :  and  omits, 

•  Vide,  p.  46.  t  See  before,  pp.  IIO,  1210. 
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WiiHani   the  wofd  "  burgess,"  which  is  in  them.      Thus  he  arrives  at 

his  conclusion ;  passing  over  in  silence  the  previous  decision 

by  which  the  iTihabitant  householders  of  Abingdon  were 
treated  k&  the  burgesses.  And  it  should  be  recollected,  that 
the  charters  of  all  these  places  are  the  same,  and  are 
granted  to  the  inhabitants,  for  the  services  they  had  rendered 
the  queen  ;  and  throughout  it  appears,  that  the  general  body 
of  the  inhabitants,  were  the  intended  objects  of  the  bounty 
of  the  queen. 

It  should  also  be  remarked,  that  Dr.  Brady  was^  at  the 
time  of  writing  his  work,  the  keeper  of  the  records,  and 
could,  no  doubt,  have  obtained  easy  access  to  any  of  the 
returns,  if  he  had  thought  fit ;  and  had  he  examined  that  of 
1563.  the  5th  of  Elizabeth,  he  would  have  found  a  word  of  a  very 
different  import  from  the  exclusive  term  "  only,"  which  he 
introduced  into  his  work.  For  it  is  made  by  "  the  whole 
commonalty"  (totam  communitatem),  which  it  would  require 
as  bold,  and  a  more  ingenious  supporter  than  Dr.  Brady, 
to  apply  in  any  manner  to  a  select  body. 

Nevertheless  the  learned  author  makes  that  attempt  in  the 
next  document,  for  he  quotes  a  return  for  Oxford  to  esta- 
blish his  position,  which  is  made  by  the  ^'  mayor  and  the 
whole  commonalty;"  and  another  of  Wallingford,*  which 
is  by  the  "  mayor  and  commonalty ;"  and  he  concludes  by 
observing,  that  these  communities  had  their  seals,  with 
reference  to  which  he  makes  a  quotation  from  Mabillon, 
but  it  is  difficult  to  perceive  in  what  manner  it  helps  his 
argument. 

With  respect  to  seals,  remarks  have  been  already  made. 
It  is  therefore  only  necessary  to  add,  that  as  to  the  two 
places,  the  returns  of  which  are  quoted,  the  Doctor  is  pecu- 
liarly unfortunate,  for  in  both  of  them  they  have  always  been 
by  the  bodies  at  large^  and  not  by  any  select  number. 

The  author  then  proceeds,  as  he  says,  "  after  defining  what 
bui^s"  were,  to  show  what  was  the  nature  of  "  parliament 
burgs ;"  by  which  he  would  seem  to  import,  and  indeed  it 
is  a  part  of  the  course  of  his  argument  to  show,  that  there 

♦  Page  52. 
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was  a  distinctiaabetween  parliamentary  and  other  boroughs.  ^'!{|^^ 

But  an  indiscriminate  assumption  of  that  distinction  would 

lead  to  much  error.  That  there  were  some  boroughs  which, 
from  poverty,  or  being  decayed,  had  ceased  to  return  mem- 
bers to  Parliament*  is  true,  but  they  in  no  other  respect 
differed  from  the  other  boroughs;  and  it  is  essentially 
requisite  to  keep  in  view,  that  they  all  had  the  same  origin 
and  object,  and  were  of  the  same  nature. 

The  discussion  which  Brady  entered  upon  as  to  the  levying 
the  fifteenths,  does  not  appear  to  be  material,  either  to  his,  or 
the  present  inquiry.f  But  it  is  singular  that  he  quotes  a 
writ  directed  to  the  knights,  free  tenants,  and  whole  commu- 
nity of  the  county  of  Cumberland.  It  would  be  difficult 
to  show  that  those  words  there  imported  a  select  number ; 
and  still  less  the  community  of  the  kingdom,  which  he  after- 
wards mentions.;]: 

The  author  then  adopts  another  position,  for  which  there 
appears  no  proof,  that  all  the  boroughs  were  the  ancient 
demesnes  of  the  king.  There  is  no  doubt  that  some  of  them 
were — ^and  there  is  also  no  doubt  that  tenants  in  ancient 
demesne  had  pecuUar  privileges : — but  that  all  the  boroughs 
were  the  demesnes  of  the  crown,  or  on  that  account  were 

r 

boroughs,  or  sent  members  to  Parliament,  is  not  true.  / 

Brady  quotes  writs  for  the  collection  of  taxes  and  other 

*  The  following  it  the  list  of  boroughs  which  sent  members  to  Parliament; 
but  from  poverty  and  other  causes  ceased  so  to  do,  and  were  not  subsequently  re- 
stored:— 

Newbury,  Ely  City,  Egreraond,  Bradninch,  Crediton.  Fremington,  Lidford, 
Modbury,  South  Moulton,  Torrington,  Blandford,  Bromyard,  Ledbury,  Rosse, 
Berkhamsted,  Stortford,  Greenwich,  Tunbridge,  Bamborough,  Corbridge,  Burford, 
Chippiog-Norton,  Dedington,  Whitney,  Axbridge,  Chard,  Dunster,  Langport, 
Montacute,  Stokegursy,  Watchet,  Were,  Alresford,  Alton,  Basingstoke,  Fareham, 
Overton,  Faroham,  Kingston-on-Thames,  Bradford,  Mere,  Bromsgrove,  Dudley, 
Kidderminster,  Per»hore,  Jervaulz,  Pikering,  Ravenser,  Tickhill,  Calais. 
,Tbe  following  also  were  summoned,  but  refused  or  neglected  to  send,  and  made 
no  return : — 

Dunstable,  Glastonbury,  Odiam,  Highworth. 

These  towns  and  ports  sent  representatives  to  councib,  but  never  to  Parlia- 
ments : — 

Polruan,  Kxmouth,  Teignmouth,  Sherborne,  Melton-Mowbray,  Spalding,  Wain- 
fleet,  Doncaster,  Whitby. 

In  all  65  boroughs,  towni*  and  ports. 

t  Page  63,  see  also  p.  78.  t  Page  77,  i»ee  albo  p.  80. 
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nd^M*"*  purposes ;  but  they  have  nothing  to  do  with  either  the  pai^ 

liamentary  or  municipal  privileges  of  boroughs ;  and  the 

same  may  be  said  as  to  the  writ  which  he  quotes  for  sum- 
moning the  clergy,*  and  for  knighting  the  king's  son,  which 
were  special  cases,  and  not  generally  applicable. 

In  another  part,t  Brady  appears  to  confound  the  cities 
and  boroughs  which  were  the  king's  demesnes,  with 
those  which  had  charters.  If  he  had  confined  himself  to 
the  latter  class  he  would,  no  doubt,  have  been  correct ;  for 
though  the  king's  demesnes  would  not  include  all  the  bo- 
roughs, nor  would  all  the  demesnes  of  the  crown  be  cities  or 
boroughs,  yet  the  definition  that  a  borough  was  a  place  ex- 
isting by  the  king's  charter,  either  expressed  or  presumed, 
would  include  the  whole.  Notwithstanding  which,  Brady 
says  that  there  were  "  burgs "  which  never  had  any 
charter;  and  places  which  returned  members  to  Parliament 
that  were  not  boroughs,  but  only  towns  of  ancient  demesne. 

But  he  gives  no  instances  of  the  latter;  and  as  to  the  for- 
mer  they  would  be  boroughs  by  prescription,  which  pre- 
supposes a  charter  before  time  of  memory. 

The  author  afterwards  proceeds  to  describe  the  king's 
demesnes,!  cities,  and  boroughs,  and  for  that  purpose  quotes 
Domesday,  which  is  the  only  authority  upon  the  point. 

He  first  gives  a  list  of  the  amercements  of  the  men  and 
burgesses,  farmers  of  the  different  "  villatas"  at  fee  farm, 
who  had  not  paid  at  the  exchequer ;  which  seems  not  to 
apply  only  to  boroughs,  but  to  the  county  at  large ;  and  also 
to  places  which  were  not  boroughs.  And  he  quotes  an  ancient 
writ,  from  which  it  appears  that  the  men  of  "  Lindon"  had 
been  taxed  a  tenth  instead  of  a  fifteenth,  though  it  was 
neither  a  borough  nor  ancient  demesne :  which  so  far  from 
supporting  the  doctrine,  seems  to  raise  a  strong  inference 
to  the  contrary,  and  to  show  that  boroughs  and  ancient 
demesnes  were  different  things.^ 

In  the  list  which  Dr.  Brady  gives  of  the  boroughs  which  he 

•  Page  70.  t  Page  73.  t  Page  82. 

$  It  has  been  before  shown,  in  the  extracts  from  Domesday,  that  there  were  distinct 
instances  of  burgesses  not  holding  of  the  king.  Thus  in  Canterbury  there  were  231 
burgesses,  of  whom  19  only  held  of  the  king.— Vide  ante,  p.  78. 
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describes    as   ancient  demesne^  he  makes  many  errors, —   William 

he  states  that  Wendover  was  not  a  borough  at  that  time  :  but ' 

we  have  seen  that  Camden  so  records  it,  upon  the  authority      > 
of  an  old  inquisition,  which  he  quotes. 

Wycomb  is  not  entered  in  the  Terra  Regis,  nor  Aylesbury, 

Plympton,  Ashburton,  Cirencester,  and  Huntingdon,  are 
entered  by  themselves  in  Domesday,  and  not  in  the  Terra 
Regis :  neither  does  Grimsby  appear  in  the  Terra  Regis. 

And  the  reader  must  be  well  aware  that  there  are  nu- 
merous other  boroughs  mentioned  in  Domesday,  which  were 
not  Terra  Regis. 

It  is  a  curious  circumstance,  that  Brady,  who  so  perversely 
insisted  upon  the  right  of  the  select  bodies  to  elect  under 
the  name  of  ^'commonalty,"  should  not  have  considered 
that  term  as  more  applicable  to  the  inhabitant  householders, 
whose  general  right  was  established  by  the  committee  in  the 
reign  of  James  I.,  which  the  author  himself  afterwards 
quotes  ;*  and  that  they  would  by  the  ancient  law,  as  resiants, 
owe  suit  at  the  court  leet,f  which  he  mentions  as  the  place 
in  which  the  mayor  of  Corfe  was  chosen  and  sworn  ;j:  and 
also  that  the  burgesses  of  Christchurch  were  sworn  there. 
The  parliament  men  for  Stockbridge,  he  says,  "  were  returned 
'*  by  the  leet  or  court  baron,  and  the  burgesses  of  Amersham." 
From  which  statement  he  makes  a  great  confusion  between 
those  courts,  and  seems  almost  to  consider  their  names  as 
synonymous ; — but  we  have  had  frequent  occasion  to  show 
the  essentially  distinct  character  of  the  two. 

Dr.  Brady  afterwards  enumerates  many  boroughs  which 
were  not  demesne  lands,  and  which  would  appear  to  con- 
tradict his  former  assertion.  But  he  follows  them  with  a 
correct  statement,  that  all  the  boroughs  had  their  origin 
from  charters — a  point  which  he  seems  before  to  have  over- 
looked. 

He  then  quotes  many  charters,  as  those  for  Truro,  Launces-       } 
ton,  liskeard,  Grampound,  Saltash,  Plympton,  Preston,  Lan- 

•  Page  127. 

t  Particularly  as  that  court  was  io  this  reign  in  full  existence,  of  which  traces 
may  be  found  in  the  courlsof  law.    See  Rex  v.  Bernard,  Roll.  Rep.  152. 
t  Pp.  88, 89. 
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^ J  ^11^"*"  caster.  Richmond,  Hedon.  But  he  seems  not  to  have  considered 

and  Mary.  '  '  ^ 

the  important  clause  which  characterises  the  major  part  of 

them,  viz.,  the  exemption  from  suits  of  shires  and  hundreds: 
and  instead  of  noting  their  having  jurisdictions  distinct  from 
the  sherifTy  accounting  for  the  manner  in  which  they  are  treated 
by  the  sheriffSy  and  making  the  whole  one  consistent  system, 
he  attributes  their  existence  and  essence  to  their  being  free 
trading  towns,  with  merchant  guilds  or  communities.  But  this 
affords  no  reason  why  the  sheriff  should  deal  with  them  in 
any  particular  manner ;  nor  why  they  should  have  their  own 
presiding  officers;  nor  return  members  to  Parliament;  nor, 
in  truth,  does  it  connect  them  in  any  manner  with  the  muni- 
cipal government  or  the  general  police  of  the  country ;  for 
which  it  is  so  obvious  they  were  created: — particularly  as 
it  has  been  so  repeatedly  shown  that  the  merchant  guilds 
were  institutions  mostly  for  the  purposes  of  trade,  and  distinct 
from  the  municipal  rights. 
\  Brady  then  refers  to  the  history  of  New  Sarum,  and  quotes 
\  a  writ  for  the  appearance  of  the  mayor  and  commonalty 
before  the  king  and  his  council;  to  which  he  adds,  as 
usual,  '^  that  they  were  not  all  the  burgesses,  but  the  govern* 
ing  part ;"  for  which  he  gives  no  authority ;  but,  on  the 
contrary,  it  seems  that  they  appeared  by  their  attomies, 
which  the  whole  body  could  do,  as  well  as  the  select  number. 
And  he  infers  from  the  nature  of  the  proceedings  in  that  case, 
that  the  citizens  were  to  pay  their  talliage,  in  consideration  of 
the  profit  they  had  derived  by  their  trading,  but  which  the 
document  itself  does  not  appear  to  support. 

He  also  quotes  a  document  with  respect  to  Bristol  for  the 
same  purpose,  and  apparently  with  the  same  effect.  And  he 
vouches  London  for  a  similar  purpose ;  after  which  he  says 
he  shall  conclude  his  treatise  with  these  two  questions  :* 

1st.  Who  named  them,  and  by  whose  direction  and  ap- 
pointment was  it  that  such  and  such  burghs  chose  and  sent 
burgesses  or  members  to  Parliament,  and  not  others  ? 

2ndly.  Who  then  were  or  ought  to  be,  the  electors  in  real 
or  reputed  burghs  ? 

•  Page  110. 
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In  answer  to  the  first  of  these  questions,  Brady  says,  it  J[^*j{{^^ 

was  left  to  the  sheriff  of  each  county  to  name  and  direct 

which  were  boroughs  and  which  not. 

If  he  meant,  as  would  appear  from  his  subsequent  argu- 
ment, that  the  sheriff  had  any  power  or  right  to  summon  or 
omit  any  places  he  thought  fit ;  the  assertion  is  altogether 
erroneous:  for  no  such  power  was  ever  conceded  to  the 
sheriff.  ^ 

If,  on  the  otlm*  hand,  he  only  meant  that  it  was  the  duty 
of  the  sheriff  to  ascertain,  according  to  the  fact,  what  places 
were  boroughs,  and  which  not,  and  accordingly  to  send  his 
precept  to  them,  the  author  is  correct.  With  the  former 
power,  the  constitution  never  intrusted  the  sheriff;  the  latter 
duty  it  cast  upon  him,  and  he  was  bound  to  perform  it  under 
the  same  responsibility  as  every  other  official  act;  and  in 
the  same  manner  as  he  would  take  notice  of  any  liberty,  or 
exempt  franchise,  which  actually  existed  within  his  bailiwick. 
That  this  was  his  real  duty,  appears  from  the  return  which 
Brady  himself  quotes  from  the  county  of  Wilts,  where  the 
sheriff  states  the  writ  was  returned  by  the  constable  of  the 
castle  of  Marlborough,  because  he — the  sheriff— could  not 
interfere  within  the  liberty,  the  constable  having  the  return 
of  all  writs  there.  So  likewise  the  sheriff  adds,  that  there 
were  no  more  cities  or  boroughs  within  his  bailiwick ;  clearly 
importing,  that  he  issued  his  precepts,  and  made  his  returns,         i 

i 

according  as  there  were,  in  point  of  fact,  more  or  less  boroughs 
in  his  bailiwick. 

In  truth,  his  office  in  this  respect  was  ministerial  and  not 
judicial.  The  writ  required  him  to  return  for  every  borough, 
and  the  returns  quoted  by  Brady  are  to  that  effect.  Not 
that  the  sheriffs  were  ''  more  or  less  kind  to  the  boroughs,  or 
that  it  was  his  pleasure,"  as  the  author  describes  it,  but  that 
the  boroughs  were  incompetent  from  poverty — or  want  of 
population — or  other  sufficient  cause — to  return  members. 
Upon  which  ground,  as  before  urged,  they  not  only  ought 
to  have  been  exempted,,  but  rather  to  have  been  prohibited 
from  returning,  the  consideration  for  the  original  grant,  which 
was  the  necessity  of  a  local  jurisdiction,  having  ceased. 
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WilHam        Sucli  a  prohibition  should  not  have  been  enforced  by  the 

and  Mary.  *  ^  -^ 

direction   of  the   king   or   his    council; — for,  as  we    have 

observed  before^  it  is  a  principle,  that  the  king  cannot  reclaim 
the  grant  he  has  made — but  in  strictness  of  law  it  should  be 
by  scire  facias  or  quo  warranto,  founded  on  the  &ct  of  the 
consideration  of  the  king's  charter  having  failed. 

It  is  true,  sheriffs  did  not  wait  for  the  result  of  such 
legal  proceedings,  but  they  acted  on  their  own  responsibility, 
according  to  the  existing  facts ;  but  still  upon  the  principle 
of  ministerial  official  function,  as  declared  in  the  statute  of 
the  fifth  of  Richard  II. 

As  to  the  second  question, — Who  were  the  electors  ?  Brady 
honestly  quotes  the  decisions  of  the  committee  in  the  reign 
of  James  I.,  and  the  case  of  Colchester ,  in  which  a  prescrip- 
tion for  a  select  body  to  elect,  was  held  insufficient.*  And 
also  the  Bridport  case,  in  which  it  was  decided,  that  the 
commons  had  the  right  to  vote,  because  they  contributed  to 
the  members'  wages.  Likewise  the  general  resolution  in  the 
Boston  case,  '^  that  of  common  right  the  commoners  should 
"  elect."  And  the  Warwick  decision,  that  the  right  belonged 
to  the  commonalty : — authorities,  having  the  sanction  of  the 
constitutional  committee,  to  whose  proceedings  we  have  so 
frequently  referred :  —  and  cases  drawn  from  the  different 
parts  of  the  kingdom,  and  supported  so  much  by  reason  and 
evidence. 

But  the  observation  which  Dr.  Brady  makes  upon  them, 
can  hardly  fail  to  create  a  smile : — he  says — "  by  these  five 
'^  instances,  it  appears  how  perplexed  and  conjectural  were 
**  the  opinions  of  the  committees,  and  the  resolves  of  the 
"  House  of  Commons."f  To  which  it  might  be  answered, 
that  the  number  of  cases  to  the  same  effect  are  numerous : 
and  though  it  must  be  admitted,  as  shown  before,  that  the 
decisions  of  the  committees,  and  of  the  House,  do  strangely 
vary ;  yet  Dr.  Brady  is  probably  the  only  person  who  would 
think  that  the  decisions  in  favour  of  the  householders — the 
commonalties — or  those  who  contributed  to  the  expence  of 
the  members — should  be  those,  of  which  complaint  should 

•  Page  127.  t  Page  131. 
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be  made.     However,  the  Doctor  proceeds  to  say,  that  the  William 

ITT  I*  d^  .111  ^^'^  Mary. 

committees  and  House  of  Commons  judged  the"commu 

nities'*  or  '^  commonalties  "  "  of  cities  or  boroughs,  to  be 
only  the  ordinary  and  lower  sort  of  citizens,  burgesses,  or  free- 
men, and  not  the  mayor,  aldermen,  and  common  council  ;"* 
and  then  he  adds — '^  the  ground  of  this  popular  error  was, 
that  this  committee,  notwithstanding  the  two  great  antiqua- 
ries. Sir  Robert  Cotton,  and  Mr.  Selden,  and  the  oracle  of  the 
law,  so  called.  Sir  Edward  Coke,  were  members  of  it,  did  not 
truly  understand  the  meaning  of  the  words, '  communitates,' 
'  civitatum,'  et '  burgorum,'  which  always  signified  the  mayor, 
aldermen,  and  common  council,  when  they  were  to  be  found ; 
or  the  steward,  or  bailiff,  or  capital  burgesses ;  or,  in  short, 
the  governing  part  of  cities  or  towns,  by  what  persons  soever 
they  were  governed,  or  names,  or  titles,  they  were  called  or 
known ;  which  hath  been  sufficiently  evinced  by  what  has 
been  said  before,  in  this  treatise  upon  the  subject." 

It  is  impossible  to  say  whether  the  arrogance  with  which 
ignorance  is  imputed  upon  such  a  point  to  the  two  great 
antiquaries,  and  the  extraordinary  lawyer,  whose  names  are 
mentioned  —  or  the  boldness  with  which  commonalty  is 
asserted  to  mean  the  select  body — ^and  the  asserting  that 
such  a  meaning  had  been  fixed  upon  the  term  by  the  pre- 
vious argument — be  the  most  predominant  in  this  extra- 
vagant passage. 

The  author  proceeds  by  saying,  ^'  that  if  the  communities 
had  been  truly  understood,  the  committee  would  have 
decided  that  the  right  was  vested  in  the  governing  part, 
which  was  always  a  select  number." 

It  is  marvellous  that  such  a  book  should  have  misled  the 
committee,  which  sat  upon  the  Banbury  case.  But  it  is  still 
more  incredible,  if  the  fact  did  not  establish  it,  that  such 
a  work  should  afterwards  have  been  quoted  in  the  courts 
of  law,  and  even  in  the  court  of  dernier  resort,  as  a  legal 

authority. 

After  this  assertion,  several  returns  are  quoted,  made  by 
the  "  commonalty ;"  but  for  the  reasons  before  given  upon 
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^ViiHam  the  unqnestionable  meaning  of  that  word,  they  are  against 

the  point  for  which  the  author  contends;  and  it  is  unlucky 

for  his  ai^ument  that  they  are  mostly  instances  where  the 
right  has  not  been  exercised  by  the  select  body  but  by  the 
bodies  at  large — as  Hereford — Leominster — Derby — Not- 
tingham—  Colchester —  Hertford — Newcastle-upon-Tyne — 
Boston — Bristol — Exeter — London — one  of  the  returns  of 
which  is  by  the  whole  commonalty  ("  tota  communitas") — 
York,  which  is  also  by  the  whole  commonalty — Ipswich — 
Oxford,  the  return  of  which  was  likewise  by  the  whole 
commonalty — Wallingford  —  Helston  —  Windsor — Reading 
—Lynn  — Yarmouth  — Wells — Bridport — Colchester — ^War- 
wick —  Lincoln — Grimsby — Stamford — Rochesterf^in  which 
the  return  was  "  by  the  mayor,  with  all  and  singular  the 
citizens  and  commoners  of  the  city." 

Upon  which  Dr.  Brady  observes,  "  the  meaning  whereof 
is,  that  the  mayor,  together  with  all  and  singular  the  citi- 
zens and  commoners — that  is,  with  all  and  every  citizen  who 
was  a  commoner,  and  of  the  community  of  the  city,  which 
is  as  much  as  to  say,  the  whole  community  of  the  city 
chose  them  —  for  the  '  communiarii,'  or  '  comminarii,'  of 
the  city  of  London,  are  the  common  councilmen  thereof; 
and  a  select  number,"  &c.* 

So  that  by  this  mode  of  reasoning,  all  and  every  citizen, 
is  tortured  to  mean  a  select  number  of  the  citizens. 

And  with  similar  propriety  the  Doctor  observes,  upon  some 
of  the  writs  he  had  quoted ,+  that  the  words  "  assensns 
villee,"  and  ''assensus  communitatis  villsB,"  signified  the 
same  thing  ;  and  that  as  the  community  of  the  town,  so  the 
town  itself,  the  government  of  the  town,  and  the  body 
politic,  were  and  did  consist  of  a  select  number;  as  if  it 
were  possible,  that  the  assent  of  the  town  could,  by  any 
construction,  mean  only  the  assent  of  the  select  number  of 
the  town. 

Dr.  Brady  afterwards  adds  the  returns  of  Bath  and 
Bridgwater ;  in  the  latter,  the  election  is  by  the  inhabitants 
paying  scot  and   lot:    and  Bath    is  the  only  place  cited, 
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i»  which  the  return  was  by  the  common  coancil;  the  cir-  WiHjam 

•^  ami  Mary. 

cumstanceft  of  which  are  very  peculiar,  and  the  return  by 

the  common-council,  is  no  doubt  to  be  attributed  to  Pryime, 
who  so  laboriously  and  perseveringly  insisted  upon  their 
right,  and  maintained  it  by  every  means  to  which  he  could 
hare  recourse. 

Brady  relies  also  upon  the  returns,*  in  the  reigns  of 
H^iry  v.,  Henry  VI.,  and  Edward  IV.,  which  were  made 
in  the  county  court;  but  they  appear  to  be  "  with  the 
assent  of  the  whole  commonalty,''  which  was  given  at  the 
election,  before  they  attended  at  the  court,  and  a  part  of  the 
burgesses  only  went  there,  not  to  make  the  election^  but 
the  retufjn,  as  before  explained: — ^the  twelve  persons  men- 
tioned in  the  Cambridge  and  Huntingdon  returns,  being  no 
doubt  the  juries  who  interposed,  as  constituted  bodies  existing 
in  the  place. 

In  conclusion,  the  Doctor  was  in  some  difficulty  to  explain 
the  right  of  election  in  those  boroughs,  where,  as  he  assumes, 
there  was  neither  charter— custom — nor  free  burgesses — as  in 
the  case  of  Cirencester;  and  he  relieves  himself  from  the 
difficulty,  by  asserting,  in  the  first  place,  that  under  those 
circumstances,  there  could  be  no  borough. 

Secondly, — He  asserts  that  Cirencester  was  no  borough,  and 
Thirdly,  he  states  '^  that  it  is  an  error  occasioned  by  want 
of  due  observation,  and  perusal  of  ancient  charters,  to  say, 
that  the  towns  which  have  sent  burgesses  to  Pcurliament, 
must  be  boroughs  by  prescription ;"  and  he  endeavours  to 
extricate  himself  from  the  difficulty  by  saying,  '^  that  such 
places  must  have  been  ancient  demesne."  He  is,  however, 
obliged  to  admit  that  there  is  no  such  thing  as  a  writ 
directed  to  any  town  of  ancient  demesne. 

He  then  suggests,  that  the  sheriff,  having  the  power  to 
direct  his  precepts  to  what  places  he  pleased, ''  might  send 
them  to  such  large  towns  of  the  king's  ancient  demesne  as 
had  a  market  only  by  convenience  and  permission,  or  charter, 
without  the  constitutive  clause  of  a  borough  or  free  bur- 
ge«ses."f 
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WilUam       But  all  of  this  is  mere  conjecture,  unsupported  by  any  fact 

or  authority:  and  the  power  of  the  sheriff  to  summon  what 

places  he  pleased,  upon  which  the  whole  rests,  we  have 
already  shown  to  be  unfounded  in  law. 

The  author  then  states,  that  in  such  boroughs  the  election 
ought  to  be  made  by  the  freeholders ;  such  as  were  possessed 
of  the  ancient  demesne  lands,  or  those  which  anciently,  by 
one  way  or  the  other,  had  been  in  the  crown.  The  first  part 
is  unfounded  in  fact,  because  in  such  places,  generally 
speaking,  the  right  was  not  in  the  freeholders.  And  in 
Glanville's  Reports  it  was  expressly  decided  to  be  by  com- 
mon right — not  in  the  freeholders,  but  in  the  householders. 

Dr.  Brady  adds  some  few  returns  of  the  reign  of  Edward 
VI.,  as  Wycamb,  and  Wijidsar  ;  of  which  latter  place  some 
account  is  given :  particularly  an  extract  of  the  charter  of 
Edward  IV.,f  by  which  Dr.  Brady  says,  "  it  is  plain  that  the 
corporation  or  body  politic,  or  community,  was  the  same 
thing ;"  which  might  be  conceded  to  him.  And  the  charter 
proceeds  to  grant  that  the  burgesses  and  inhabitants  should 
be  that  community — therefore  the  burgesses  and  inhabitants 
were  the  community.  But  he  says,  '^  these  burgesses  were 
a  select  number  of  the  chief  inhabitants  of  the  town,  as,"  he 
says,  "  appears  by  the  books." 

In  answer  to  which  it  is  only  necessary  to  be  observed, 
that  after  repeated  discussions,  the  inhabitants  have,  accord- 
ing to  the  charter,  been  declared  to  be  the  burgesses.  And, 
therefore,  it  is  probable  that  the  author  was  as  incorrect 
with  respect  to  the  fact,  as  he  clearly  was  with  respect  to 
the  construction  of  the  chailer  and  the  law :  and  it  is  most 
extraordinary  that  he  should  afterwards  assert,  so  unhesi- 
tatingly, that  the  **  community"  was  a  select  numberi 
according  to  the  ancient  usage  and  custom  of  the  town  :  and 
quoting  the  charter  of  James  I.,  which  appoints  thirty  of  the 
worthy  and  best  inhabitants  to  be  the  common  council, 
should  still  assert  that  in  that  provision  the  mystery  of  the 
community  or  corporation  was  unfolded. 

It  is  hardly  possible  that  any  person  could  be  induced  to 
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believe  that  the  "common  council"  could  mean  the  whole   William 

.  and  Mary. 

body,*  particularly  when  the  inhabitants  were  incorporated. 

However,  we  must  cordially  agree  with  the  next  para- 
graph of  the  author,  that  "  if  the  ancient  charters,  writings, 
"  and  monuments,  of  all  burghs,  or  pretended  burghs,  in 
"  England,  were  inspected,  judiciously  examined,  and  com- 
**  pared  one  with  another,  the  meaning  of  the  word  '  com- 
"  munitas,'  '  community,'  or  '  commonalty,'  would  be  as 
**  clear  and  perspicuous  as  it  is  in  this  place  of  Windsor,  or 
"  any  other  city  or  burgh."  But  we  should  add  to  that 
observation,  that  if  the  meaning  was  ascertained,  or  the  pre- 
cedent of  Windsor  investigated,  no  one  would  annve  at  the 
conclusion  that  it  meant  the  select  body ;  and,  in  fact,  it  was 
determined  in  Windsor  to  mean  the  inhabitants  paying  scot 
and  lot. 

As  Dr.  Brady  seems  to  have  collected  his  strength  for  this 
passage,  and  it  seems  to  involve  the  greater  part  of  his  argu- 
ment, we  trust  it  is  not  necessary  to  make  any  further  obser- 
vation on  his  work,  as  it  cannot  be  requisite  to  comment  upon 
the  single  authority  of  Thetford,  which  he  quotes  from  the 
worst  times  of  James  II. ;  or  to  attempt  to  confute  the  wild 
propositions  with  which  the  work  concludes. 

Having  thus  canvassed  the  doctrines  of  Dr.  Brady,  which 
in  all  probability  produced  the  decision  in  the  Banbury  case 
— and  have  been  the  foundation  of  the  theory  upon  which 
the  exclusive  right  of  the  select,  or  governing  bodies  in  cor- 
porations, has  been  founded  ;  and  as  the  subsequent  history 
of  corporations  will  only  exhibit  the  successive  occasions 
upon  which  Brady's  doctrine  has  been  adopted,  it  will  be 
needless  to  make  many  additions  to  our  present  collection. — 
After  the  documents  which  will  complete  this  reign,  a  few 
charters — some  prominent  decisions  in  the  courts  of  law — and 
the  leading  statutes,  materially  affecting  municipal  rights — 
will  alone  be  requisite  to  complete  this  compilation. 

*  In  a  case  at  law,  it  was  urged  in  argument,  that  the  common  council  was  but 
a  part  of  the  corporation,  and  that  it  was  a  distinct  body ;  but,  strange  to  say, 
Holt,  C.  J.,  observed,  "  It  might  not  be  so."  Perhaps  in  consequence  of  the  pub- 
lication of  Brady's  book.    See  Holt's  Reports. 

6   H 


]938  IRELAND. 

William       But  it   must  not  be  unnoticed  that,  in  the  seventh  of 

and  Mary. 

William  III.,  the  House  of  Commons  provided  agamst  any 

future  irregularity  in  elections,  as  far  as  the  sheriff  was 
concerned,  by  enacting,*  "  that  every  return  to  serve  in 
Parliament  for  any  borough,  contrary  to  the  last  determina- 
tion of  the  House  of  Commons,  as  to  the  right  of  election 
therein,  should  be  adjudged  a  &lse  return."  Thus  placing 
a  stamp  of  confirmation  upon  the  varying  and  contradictory 
decisions  which  had  been  previously  adopted. 

Before  closing  this  chapter,  we  should  also  remark,  that  a 
1699.  committee  was  appointed  in  the  1 1th  year  of  William  III.,t  to 
examine  all  proceedings  relative  to  charters ;  and  what  new 
ones  had  been  granted ;  and  an  address  was  voted  to  his 
majesty,  that  the  clerk  of  the  council  should  lay  before  the 
House  an  account  of  the  petitions  and  proceedings  before  the 
council,  relative  to  all  charters  granted  during  his  majesty's 
reign,  to  corporations  sending  members  to  Parliament. 

IRELAND. 

The  same  course  of  interference  which  had  existed  in 
England  appears  to  have  prevailed  in  Ireland,  and,  perhaps, 
to  as  great  an  extent. 

But  it  is  better  to  allow  the  documents  to  speak  for  them- 
selves ;  and  the  state  of  the  corporations  will  be  more  accu- 
rately discovered  from  one  or  two  letters  written  at  the  time, 
than  from  any  general  description  which  can  be  given. 

The  following  is  a  specimen  of  interference  much  less  ob- 
jectionable than  many  we  have  seen  before. 

1690.        Letter  of  Sir  Richard  Ryvei-s,  recorder  of  Dublin,  recom- 
mending a  lord  mayor  for  the  city. J 
"  Honoured  Sir, 
"  I  am  very  sensible  how  little  time  you  can  allow  for 
private  addresses,  which  has  hindered  me  from  borrowing 
any  part  of  it.    The  mistake  already  committed  in  swearing 
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our  present  lord  mayor,  and  to  prevent  a  greater  in  the  next,   WiUiani 

r  1  •  1  1  rra  t  -i  *'**^  Mary, 

forces  me  to  give  you  this  trouble.  The  aldermen  of  this 
city,  upon  his  majesty's  most  fortunate  reduction  of  it,  were 
so  ei^er  to  reassume  the  government,  that  they  overlooked 
the  necessary  medium;  and  this  present  mayor  was  con- 
firmed by  his  majesty,  and  sworn  without  any  previous 
election.  It  is  true  he  was  elected  in  1688.  But  by  the  New 
Rtdesy  made  pursuant  to  the  act  of  Parliament  for  regu- 
lating this  city  among  other  corporations,  as  he  was  not 
confirmed  by  the  government  within  ten  days  after  his 
election,  it  was  void. 

**  He  is  to  serve  till  Michaelmas  next.  Our  custom  is  to 
choose  at  Easter  magistrates  to  serve  for  one  whole  year,  to 
begin  fromMichaelmas  day  following.  We  now  must  do  as  we 
can ;  and  at  the  next  table  of  aldermen  must  choose  either 
this  present  lord  mayor  to  serve  out  the  next  year,  because 
he  came  late  in,  or  the  next  in  order  afler  him ;  who  must 
also  be  confirmed  by  the  king  within  ten  days,  other- 
wise they  must  choose  the  next,  and  so  forward  until  some 
one  is  chosen  whom  the  king  may  think  worthy  his  station 
in  that  trust. 

"  One  Otterington  is  next  in  order  to  succeed  this  present 
mayor,  who,  for  estate,  integrity,  activity,  and  loyalty  to 
their  majesties  (if  my  opinion,  and  Jo.  Allen's,  and  most  of 
the  other  aldermen  whom  I  consulted  in  this  matter  may  be 
taken),  is  as  fit  to  serve  as  any  man  below  the  cushion. 
And  I  have  reason  to  believe  he  will  be  elected,  unless 
his  majesty  interposes,  to  whom  all  duty  will  be  paid. 

''  I  am  credibly  informed,  that  application  is  made  for  one 
alderman  Michell  to  be  our  next  mayor.  I  have  nought  to 
object  against  him.  He  may  be  a  fit  man  in  his  turn.  He 
is  the  junior  of  the  whole  court  of  aldermen,  and  to  disorder 
the  settled  course  of  the  city,  when  without  it,  the  hinges  ser* 
vice  may  be  as  well  attended,  I  am  well  apprised  is  neither  the 
hinges  intent  nor  yofu,r*s.  I  have  served  as  recorder  of  this 
city  near  12  years ;  and  nothing  of  this  nature  has  been  at- 
tempted in  my  time,  nor  do  I  find  it  at  any  other,  but  after 
1641,  when  there  were  some  Roman  catholic  aldermen,  who 
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Wiiham  being  incapable^  one  Smith  was  continued  for  five  or  six 

years,  &c.  &c.  &c. 

"  Honoured  Sir, 
*^  Your  most  obliged  and  most 

"  Grateful  humble  servant, 

«  R,  Ryvers." 
"  Dublin,  August  16,  1690." 

There  is  likewise  another  letter  from  the  same  person,  an- 
nouncing the  election  of  the  lord  mayor.* 

"  Dublin,  August  16,  1690. 

'^  The  gentleman  1  mentioned  in  my  last  to  you,  is  chosen 
mayor  of  this  city  for  the  next  year  :  to  enter  on  his  office  the 
day  after  Michaelmas  day,  if  his  majesty  please  to  confirm 
the  election.  A  precedent  for  such  confirmation  I  enclosed 
with  the  certificate  of  the  election.  The  present  lord  mayor 
seemed  to  wave  his  pretensions  on  the  scrutiny ;  and  yet 
seems  troubled  that  he  was  not  chosen. 

"  If  this  election  be  not  confirmed  by  his  majesty,  within 
ten  days  after  the  date,  the  election  will  become  void.  If 
his  majesty  do  not  approve  of  the  city's  choice,  be  pleased  to 
signify  his  commands  to  me,  and  they  will  be  punctually 
observed,"  &c.  &c.  &c. 

There  is  also  a  letter  from  Walter  Motley,  mayor  of  Dub- 
lin, to  Sir  Robert  Southwell.f 

"  Dublin,  August  19,  1690. 

'*  Your  honour's  letter  of  the  sixth  instant  I  have  communi- 
cated to  some  of  our  aldermen.  The  objection  concerning 
Sir  William  Ellis  doth  not  concern  us.  We  were  dismissed 
before  he  was  treasurer.  He  came  into  that  place  by  the 
popish  charter,  which  created  him  alderman  and  turned  most 
of  us  out.  As  for  alderman  Reader's  continuation  above  his 
year,  it  was  by  reason  of  some  succeeding  mayor's  necessi- 
tous condition  ;  and  with  the  consent  of  such  whose  right  it 
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was  to  be  treasurer,  in  consideratioa  of  the  advantages  the  j^JUI'jJ}^" 
city  received  by  his  managing  that  oflSce,  which  they  declined  — — — 
themselves. 

"  Yet  in  respect  of  your  recommendation,  we,  notwithstand- 
ing, did  elect  alderman  Mitchel  to  be  treasurer  during  my 
mayoralty.  And  I  do  assure  your  honour,  he  is  the  first  alder- 
man below  the  cushion  (although  the  last  of  them,)  that  ever 
was  chosen  treasurer.  I  thought  it  my  duty  to  let  your  honour 
know  thus  much,  that  so  if  anything  be  insinuated  to  his 
majesty  or  the  Duke  of  Ormond,  your  honour  may  give  a 
true  information  of  the  whole  matter ;  and  that,  by  the  im- 
memorial custom  of  this  city,  none  is  put  by  from  his  election 
in  any  office  or  trust  in  our  city  in  his  turn  according  to  his 
seniority,  unless  a  just  cause  be  assigned,"  &c.  &c.  &c. 

It  is  impossible  not  to  admire  the  firm  but  moderate  tone 
in  which  this  letter  concludes,  with  insisting  upon  the  ordi- 
nary succession  of  the  corporate  officers. 

STATUTES. 

In  the  statutes  relative  to  Ireland,  the  same  attention  is  to 
be  found,  as  in  those  of  England — ^to  the  actual  residence  of 
the  officers,  with  reference  to  the  duties  they  were  to  per- 
form— ^to  the  oaths  they  were  to  take — and  to  all  the  geneml 
purposes  for  which  they  were  established. 

Thus,  in  the  statute  for  abrogating  the  oath  of  supremacy  cap.  2. 
in  Ireland,  and  appointing  other  oaths,  the  persons  who  are 
to  take  them  are  described  as  inhabitants  ofy  or  residing 
witkiuj  the  realm  of  Ireland.  And  in  fixing  the  place  where 
they  are  to  be  taken,  the  words  used  are  the  same  as  in  the 
English  statute  of  the  first  of  William  and  Mary,  chap.  8., 
"  Those  who  shall  inhabit,  be,  or  reside  within  the  city  of  Reside. 
"  Dublin,  or  within  30  miles :  or  those  who  inhabit  at  a 
"greater  distance  at  the  sessions,  where  they  shall  be  or 
"  resided 

And  the  14th,  as  well  as  some  of  the  subsequent  sections, 
directs,  that*  "justices  of  the  peace,  within  Q.ny  county,  city, 

*  So  also  4  &  5  William  and  Mary,  cap.  22. 
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WiUiam  qj  town  corporate,  should  give  warrants  to  constables,  tytk- 

—  ingmen,  headburghs,  or  other  officers,  to  summon  any  person  of 

the  age  of  18  or  upwards,*  to  take  the  oath  of  allegiance:" — a 
public  duty,  which  every  individual  was  before  bound  to  do 
at  the  age  of  12,  at  the  court  leet. 

The  interference  of  magistrates  is,  by  the  strict  words  of 
this  statute,  confined  to  counties — ^where  before  it  would  have 
been  executed  by  the  sheriff  in  the  toum — and  to  cities  arid 
"  towns  corporate ;"  the  latter  terms  being  evidently  used 
incorrectly  instead  of  the  word  "  borough."  For,  otherwise,  as 
there  are  boroughs  which  are  not  incorporated,  but  by  reason 
of  their  being  boroughs,  are  excepted  out  of  the  county,  and 
exempted  from  the  jurisdiction  of  the  sheriff  in  his  toum,  such 
places  would  not  be  included  at  all  in  this  statute,  which 
could  not  have  been  intended. 
1697.  In  the  Irish  statute  of  the  ninth  of  William  III.,  for  lighting 
sec.  3.'  the  city  of  Dublin,  the  inhabitants  are,  like  the  citizens  of 
London,  to  pay  for  every  home  inhabited. 

WALES. 

New  In  the  first  year  of  King  William  and  Queen  Mary,  the 
right  of  the  contributory  boroughs  of  New  Radnor  to  vote  for 
members  to  Parliament,  came  before  the  committee  of  privi- 
leges, of  the  convention  Parliament.^ 

The  return  had  been  made  in  conformity  with  the  practice 
by  certificate,  and  the  petitioner's  counsel,  insisted,  that  by 
the  27th  and  35th  of  Henry  VIIL,  the  burgesses  of  the  five 
out-boroughs  of  Ryader,  Knighton,  Kunckglass,  and  Keven- 
lice,  ought  to  vote.  And  the  counsel  for  the  sitting  member 
assented  that  they  were  entitled. 

The  same  abuse  of  the  introduction  of  foreign  btargesses 
occurred  in  Wales,  as  in  England,  in  consequence  of  the 
decisions  made  supporting  their  rights: — and  we  find  that 
in  Tenby  and  Ruthvin,  a  petition  was  presented  against  the 
making  of  ^*  foreign  burgesses '^X 

•  See  po-^t.,  Plympton,  p.  1945.  t  10  Journ.  77. 

♦  10  Journ.  42«. 
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William 
and  Mary* 

CONCLUSION.  z: 

The    Convention  Parliament,  from  which   so  much  was  Conyention 

Purliament 

expected  by  the  comitry,  undoubtedly  did  more  towards 
confirming  the  abuses  introduced  in  the  reign  of  James  11.^ 
by  the  attacks  upon  municipal  and  parliamentary  rights, 
than  any  other  subsequent  Parliament.  And  the  right  of 
the  select  bodies  prevailed  in  the   extraordinary  cases    we    Select 

^  .  .  "^  bodies. 

have  pointed  out  to  an  extent  never  since  imitated. 

The  next  Parliament,  with  more  regard  to  the  just  prin- 
ciples of  the  constitution,  generally  speaking  supported  the    House- 
rights  of  the  householders,  and  the  larger  bodies  of  electors,  bqcu^'. 
till  the  two  cases  occmxed  of  BucMngham  and  Banbury,  Banbary. 
both  probably  to  be  attributed  to  the  work  of  Dr.  Brady. 

The  effect  of  which,  however,  was  more  generally  con- 
spicuous at  subsequent  periods ;  and  the  doctrines  he  incul- 
cated, were  unfortunately  prevalent  till  a  very  recent  time — 
to  this  moment  it  requires  no  small  effort  to  overcome  their 
influence. 


ANNE. 

Following  the  course  we  have  suggested  in  the  last  reign,      ^702 
our  extracts  during  this  period  will  not  be  numerous.  1714. 

STATUTES. 

The  statutes  afford  nothing  necessary  to  be  mentioned,  ex- 
cept that*  regulating  the  qualification  of  members  of 
Parliament:  and  another  relative  to  the  proceedings  upon 
writs  of  mandamus,t  and  informations  in  the  nature  of  quo 
warranto ;  the  last  section  of  which  directs,  that  no  annual 
returning  officer  should  be  re-elected. 

•  9  Anne,  cap.  6.  t  9  Anne,  cap.  20. 
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Anne.  Another  extends  the  provisions  of  the  splitting  act  of  Wil- 
liam III.,*  and  others  correct  the  fraudulent  registration  of 
votes,f  and  prohibit  double  retums.J 

The  act  passed  for  fixing  the  qualification  for  knights  of 
the  shire,  and  burgesses,  like  all  the  others  before  referred 
to,  is  silent  as  to  corporations ;  but  it  is  confined,  as  all 
the  ancient  laws  on  the  subject  are,  to  counties,  cities, 
boroughs,  or  cinque  ports  ;  and  to  knights  of  the  shire,  citi- 
zens, burgesses,  and  the  barons  of  those  places. 

Univerei-      The  exception,  in  the  third  section,  of  the  members  of  the 
ties.  .        .  .      ^.  . 

universities,  is  also  consistent  with  the  same  view,  because 

as  those  universities  did  not  anciently  return  members,   it 

was  but  reasonable  that  they  should  be  excepted  from   a 

statute  founded  on  the  ancient  laws,  which  did  not  apply 

to  them ;  and  that  they  should  be  left  to  the  mode  of  election 

which  they  had  obtained,  by  the  charter,  giving  them  that 

privilege. 

PARLIAMENTARY  CASES. 

1702.  The  parliamentary  proceedings  contain  the  case  of  Plymp- 
ton;%  in  which  the  burgesses  were,  by  the  resolution  fixing 
the  right  of  voting,  declared  to  be  "  the  mayor,  bailiff,  and 

Right.    *^  freemen,  and   the  sons  of  freemen,  who  had  a  right  to 
'^  demand  their  freedom. 

From  the  records  of  this  borough,  it  appears,  in  accordance 

Sons,  with  the  common  law,  that  the  sons  of  freemen  were  origi- 
Juries,  nally  presented  by  thejwrie^,  who  assembled  once  a-year  in 
the  guildhall,  in  the  court  called  the  "  fulfilling  court : "  but 
that  court  had  been  discontinued,  by  the  usurpation  of  the 
mayor  and  aldermen,  from  the  time  of  James  II. ;  after 
which,  they  had  taken  upon  themselves  to  make  freemen, 
according  to  their  toill  and  pleasure^  and  not  according  to  the 
deserving  of  the  persons  elected,  as  required  by  the  ancient 
constitution  of  the  borough,  and  the  language  of  the  bye- 
laws,  established  and  confirmed  in  the  21st  of  James  I.  The 
following  is  an  extract  from  these  records : 

•  See  before,  7  &  8  Will.  III.  cap.  25.  f  12  Anne,  cap.  5. 

X  12  Anne,  cap.  15.  §  H  Joum.  149. 


it 
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If  any,  above  the  age  of  18  years,  which  are  free  bur-  ^°°^- 
gesses  bam  of  this  liberty,  shall  be  presented  in  this  borough  no2. 
court,  and  after  warned  by  the  bailiff  for  the  time  being,  to 
come  to  the  court  to  be  sworn  as  freemen,  and  shall  absent 
themselves,  and  not  come  to  the  court  to  be  sworn,  and 
have  their  freedom,  within  three  months  next  after  such 
warning  shall,  from  thenceforth,  utterly  lose  the  possibility 
of  their  freedom,  and  not  afterwards  be  admitted,  but  as 
strangers.'* 

Nevertheless,  on  the  pretence  of  reviving  the  trade  in 
Plymptan,  it  is  said  that  the  mayor  and  aldermen  could 
not  think  of  a  better  expedient  than  to  invite  some  gentlemen 
of  the  city  of  Exeter  into  their  society;  thereby  to  join  and 
procure  a  good  correspondence  in  that  opulent  and  trading  city. 
Upon  the  inquiry  which  led  to  this  resolution  in  1702,  it 
was  insisted  by  the  counsel  for  the  petitioners,  that  none  but 
the  sons  of  freemen,  when  they  attained  the  age  q/*  18,  ought  Sods. 
to  be  made  free. 

The  counsel  for  the  sitting  member  affirmed,  that  no  per- 
son whatever  had  a  right  to  be  made  free;  but  that  the 
corporation  might  make  whom  they  pleased.  In  the  course 
of  the  evidence,  it  appeared  that  foreigners  had  nevertheless  Foreigners 
been  made,  about  26  years  before,  to  serve  Mr.  Treby ;  and 
that  they  were  made  after  the  teste  of  the  writ. 

Tliat  in  1700,  the  aldermen  agreed  each  to  make  one  free- 
man. 

That  they  had  yearly  two  courts  in  the  borough,  one  of 
which  is  called  the  fulfilling  court,  and  the  town-clerk  then  Fulfiiiins 
gives  in  charge  to  the  jury,  to  present  the  names  of  all  the 
sons  of  freemen  above  the  age  of  18  years,  who  are  summcHied 
to  come  in  and  take  up  their  freedom. 

One  witness  said,  that  it  was  usual  for  freemen's  sons  at 
18  years  of  age,  to  come  to  the  fulfilling  court,  and  take  up 
their  freedom,  otherwise  the  bailiff  warned  them  to  take  it 
up.  That  she  had  two  sons  made  free,  and  others  of  her 
sons  had  been  denied  about  two  years  since,  and  the  reason 
was,  as  Mr.  Treby,  the  town-clerk  told  her,  because  they 
would  not  vote  as  the  magistrates  would  have  them. 
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Anne.        Another  acknowledged  the  jury  at  the  fulfilling  court, 
1702.    presented  the  sons  of  freemen,  but  asserted  that  it  was  at ' 
Jury,    the  pleasure  of  the  mayor  and  major  part  of  the  aldermen, 
whether  they  would  make  them  free  or  not. 

Another  witness  also  stated,  that  he  had  heard  some  of 
the  aldermen  say,  that  they  would  make  none  free  but  those 
who  would  vote  against  Mr.  Hele ;  and  that  Mr.  Treby  being 
asked  why  he  made  so  many  strangers,  said,  that  ^^  he  would 
"  make  more  free,  if  that  were  not  enough." 

The  inferences  from  this  evidence  are  too  obvious  to  re- 
quire any  comment ;  and  a  motion  was  made  in  consequence, 
and  carried — "  That  the  proceedings  of  the  mayor  and  cor- 
poration of  the  borough  of  Plympton,  in  making  freemen 
after  the  death  of  his  late  majesty,  to  vote  at  the  last  elec- 
tion, was  illegcd,  and  contrary  to  the  rights  of  the  corporation. 
And  that  those  freemen  then  pretended  to  be  tnade,  had  not 
thereby  obtained  any  right  to  vote  upon  that  account,  in  any 
future  elections." 

IPSWICH. 

1705.         In  the  fourth  year  of  Queen  Anne,  Ipswich  became  the 
subject  both  of  judicial  and  parliamentary  inquiry. 

Serjeant  Whitaker,  who  had  been  removed  from  his  office 
of  recorder,  for  not  having  attended  the  sessions  according 
to  his  duty,*  and  for  having  obtained  the  books  and  char- 
ters of  the  corporation,  and  not  having  duly  advised  them, 
according  to  his  oath  as  alleged,  applied  to  the  court 
Mandamus  of  KJug's  Bcnch,  for  a  mandamus  to  restore  him  to  that 
office. 

The  corporation  return,  amongst  other  things,  that  Ipswich 
had  been  an  ancient  town  and  borough  by  prescription,  and 
luhaintants  that  the  buTQCsses  and  inhabitants  had  been  a  body  corporate 
from  time  immemorial :  which  though  untrue  as  a  fact,  is  a 
decisive  recognition  on  the  part  of  the  corporation  them- 
selves that  the  inhabitants  were  a  part  of  their  body.f 
The  return  then  sets  out  the  charter  of  Charles  II.,  as  far 

•  2  Lord  Raym.  1233  ;  S.  C.  Salk.  434.     Holt,  443  &  5. 

t  See  Salk.  It  appears  distinctly  that  the  inhahiiantt  were  treated  as  the  burgesses. 
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as   it  related  to  the  office  of  recorder,  and  the  facts  upon    ^°n«- 
which  they  had  removed  Sergeant  Whitaker. 

Several  exceptions  were   tcdcen   to  the  return,  but  after 
much  argument,  a  peremptory  mandamus  was  awarded. 

Another  petition  was  presented  against  the  election   for 
this  place  in  the  ninth  year  of  Queen  Anne.  i7io. 

The  petitioner's  counsel  alleged  that  it  was  a  corporation  Petitioner. 
by  prescription,  and  to  prove  it  read  the  charter  oiKing  John,^  John, 
which  is  described  in  the  report  as  a  charter  of  incorporation. 
But  it  should  be  remembered,  that  in  the  grant  which  is  be- 
fore quoted,^  no  term  of  incorporation  is  used;  and  the  grant 
is  expressly  to  the  burgesses  and  their  heirs,  to  be  holden 
hereditarily.  In  fact,  it  is  only  a  grant  of  privileges  and 
immunities. 

The  sitting  member's  counsel  alleged  (undoubtedly   with    sitting 
truth,  because  Domesday  Book  proves  it  to  be  so)  that  it  was  ^^^ 
a  borough  by  prescription. 

The  petitioner's  counsel  admitted  the  right  to  be  in  the 
bailiffs  and  freemen,  (when  there  can  be  no  doubt  that  the 
admission  should  have  been  that  the  right  was  in  the  bailiffs 
and  burgesses) — but  they  questioned  the  right  of  the  out-     Non- 
freemen  by  redemption,  who  were  not  resident  at  the  time  of  '^'""'- 
being  made  free. 

By  the  town  book  it  was  said  to  appear  that  out-freemen  Evidence. 
had  always  been  made — but  it  will  have  been  seen  before  in 
what  manner,  and  under  what  circumstances :% — and  it  was 
contended  that  the  portmen,  commonalty,  and  freemen  at 
large,  had  voted  in  elections  without  distinction  amongst  the 
freemen ;  and  that  they  had  voted  for  the  petitioner  to  be 
the  recorder. 

This  last  fact  seems  calculated  to  have  raised  a  prejudice 
against  the  petitioner ;  and  a  circumstance  of  the  same  de- 
scription was  recently  much  relied  upon  by  the  Court  of 
King's  Bench  in  a  modem  case  of  the  King  against  Hall ; 
but  it  is  surely  impossible  that  the  conduct  of  the  petitioner 
in  having  availed  himself  of  the  votes  of  any  particular  class 
of  persons  on  a  former  occasion  should  affect  the  general 

•  See  before,  p.  391.  t  See  before,  p.  280. 

t  See  before,  pp.  511,  589. 
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Anne,    right  of  election,  which  concerned  not  only  the  petitioner  on 
!  1710.     that  occasion,  but  would  affect  the  rights  of  the  burgesses  of 

Ipswich,  and  the  borough  at  large,  for  ever. 

Witnesses  spoke  to  their  knowledge  of  the  borough  for  30 
or  40  years,  and  that  there  never  was  any  distinction  amongst 
the  freemen ;  a  fact  which  is  clearly  negatived  by  the  former 
extracts  from  the  dom-book  of  the  borough.  They  also  said 
that  they  were  all  chosen  at  the  great  court,  and  paid  scot 
^*^  bt^°*^  awd  lot.  The  latter  was  impossible  for  non-residents. 
Right.  The  committee  resolved,  that  the  right  was  "in  the  bailiff, 
"  portmen,  commonalty,  and  freemen,  at  large." 

It  is  difficult  to  reconcile  this  resolution  with  any  just  view 
of  the  history  of  boroughs,  in  general ;  or  of  this  place,  in 
particular — unless,  indeed,  the  bailiffs,  portmen,  commonalty, 
and  freemen,  mentioned  in  the  resolution,  are  to  be  treated  as 
a  detailed  enumeration  of  those  who  would  be  described  by 
the  general  term  "  burgesses."  The  bailiffs,  portmen,  and 
commonalty,  no  doubt,  appear  from  the  documents,  before 
stated,  to  form  the  body  of  burgesses ;  but  to  what  class 
freemen  can  be  applied,  as  contradistii^uished,  or  separate 
from  the  commonalty,  it  would  be  very  difficult  to  define. 

This  determination  has  been  treated  as  establishing  the 
right  of  the  non-resident  freemen.  But  it  appears  that  the 
objection  of  the  petitioner  was  only  confined  to  three  free-» 
men,  by  redemption,  who  were  not  resident  at  the  time  they 
were  made  free ;  and,  consequently,  the  effect  of  the  deter- 
mination is  only  to  say,  that  it  was  no  objection  to  a  person's 
^^  voting  at  Ipswich,  that  he  was  not  resident  at  the  time  of 

obtaining  his  freedom. 
Freemen.       It  seems  clear  from  the  evidence,  that  the  freemen  spoken 
of  by  the  witnesses  must  have  been  resident ;  because  they 
are   described  as  paying  scot  and  lot,  and   bearing  offices, 
which  non-residents  could  not. 

Upon  this  resolution  being  reported,  and  read  in  the 
House,  it  was  amended,  by  substituting  the  "  common  coun- 
cil** for  the  "  commonalty" — which  so  far  obviates  that 
objection  to  the  resolution  of  the  committee.  The  bailiffs, 
portmen,  common  council,  and  freemen,  are,  in  fact,  all 
resolvable  into  the  general  term  ^^  freemen  ;**  the  three  former 
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classes  being  only  freemen  filling  certain  offices.     The  ques-    Anne. 
tion,  therefore,  even  after  this  determination,  is,  who  are  the      1710. 
*^  freemenV^    Of  what  class  they  ought  by  law  and  usage  to 
be,  the  early  documents,  before  cited,  satisfactorily  prove. 

Three  years  afterwards,  another  petition  was  presented  to     1713. 
the  House,  respecting  the  election  for  Ipswich,  upon  which 
the  principal  question  was,  as  to  the  undue  making  of  free- 
men at  the  great  courts^*  which  were  contended  to  be  unduly 
constituted  for  want  of  one  or  more  portmen   present,  re- 
specting which  the  sitting  members  were  allowed  to  give 
evidence ; — the  result  of  which  was,  that  after  hearing  the 
witnesses,  and  having  the  charter  of  John  read  ;  and  other    /ohn'/ 
evidence  being  given ;  the  committee  resolved,  "  that  port-  ^^l^' 
"  men-^  are  an  essential  constituent  part  of  the  great  court  of 
"  Ipswich,  without  which  the  court  could  not  be  held." 

Another  objection  was  also  urged  against  some  of  the 
supposed  freemen,  that  they  were  made  at  the  petty  courts, 
without  having  first  manifested  their  rights  at  the  great 
courts. 

The  committee  resolved,  that  "  the  persons  voted  fi-eemen  Resolu- 
"  at  the  pretended  great  courts,  at  which  no  portmen  were 
"  present,  had  no  right  to  vote :" — which  is  an  authority 
to  show,  that  where  burgesses  or  freemen  have  been  illegally 
admitted,  their  votes  were  treated  as  nullities,  notwithstanding 
their  admission. 

CHARTERS. 

The  following  are  the  only  charters  which  were  granted  in 
this  reign. 

1. — 1703.  2nd  year  of  Queen  Anne, . .  Great  Yarmouth. 

2. —    Wareham. 

3. — 1705.  4th   Leominster. 

4.— 1707.  6th ^i^^^SS^ 

5.— 1708.  7th   Tfewdl^rr7 

6.— 1710.  9th  Bristol. 

*  It  appears  from  Serjt.  Whitaker's  case,  in  2  Lord  Raym.  1285~that  the  great 
court  was  there  described  to  be  "  an  autmhly  of  the  whole  corjwation" 

t  Portmen,  in  truth,  meant  only  the  men  of  the  town.  Saxonice.  Porte.  See 
before,  observations  on  Brady. 
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Anne.        J,  That  to  Yarmouth  gives  to  the  burgesses  a  power  of 
Great    choosing  a  mayor,  instead  of  two  bailiffs ;  and  to  the  corporation 

Yarmouth  i.> 

1703,    the  name  of  "  mayor,  aldermen,  burgesses,  and  commonalty ; 
the  aldermen  being  18,  and  the  common  councilmen  36. 

2.  That  to  Wareham  is  a  charter  of  incorporation,  confiding 
the  government  of  the  town  to  one  mayor,  six  capital,  and  12 
assistant  burgesses,  with  a  recorder,  &c. 

1705.        3.  That  to  Leominster y  appointed  justices,  with  a  grant  of 
fairs,  &c. 

Salisbury.  4.  The  charter  to  Salisbury  recites,  that  ambiguities  had 
arisen  as  to  the  time  and  maimer  of  electing  aldermen,  by 
reason  of  the  charter  of  James  II.;  and  that  the  mayor  and 
commonalty  by  writing  under  their  common  seal  had,  on  the 
24th  of  February,  1706,  surrendered  their  charter,  and 
petitioned  the  queen  to  make  provisions  for  the  election  of 
the  aldermen  and  assistants,  who  were  the  common  council. 
The  queen,  accepting  the  surrender,  incorporated  the  mayor, 
aldermen,  assistants,  and  commonalty;  the  first  mayor  being 
allowed  to  continue  till  another  is  elected. 

A  recorder  and  town  clerk  are  also  appointed, — and  the 
first  alderman  and  assistants,  who  are  described  as  citizens 
and  inhabitants. 

Provisions  are  made  for  the  meetings  of  the  common  coim- 
cil,  and  for  filling  the  vacancies  of  aldermen  and  assistants. 

No  mayor  is  to  call  a  common  council  unless  notice  is  first 
given  to  the  justices,  who  are  to  consider  whether  it  is  expe- 
dient. The  mayor  and  aldermen  are,  the  day  before  the  elec- 
tion, to  nominate  double  the  number  of  aldermen  who  are 
wanted  to  fill  the  vacancies,  out  of  whom  the  mayor,  and  in 
his  absence,  the  recorder  is  to  nominate  to  the  common 
council  one  or  more  as  may  be  required. 

In  the  books  of  the  city  are  to  be  found  the  oaths  of  the 
mayor,  the  24  aldermen,  the  assistants,  and  of  the  free  citizens; 
and  yet,  notwithstanding  this  explicit  charter,  speaking  so 
distinctly  of   the    mayor,    aldermen,   assistants,   and   com- 
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manalty ; — for  a  long  time   there  has  been  no  commonalty ;     ^"'^^- 
but  the   mayor,  aldermen,  and  assistants,  have  by  a  legal      1707. 
sophistry  been  considered  as  the  commonalty,  though  they    ^^i'li^I*'*" 
are  to  be  taken  out  of  that  body,  and  consequently  must 
be  distinct  from  them. 

Either,  therefore,  there  has  been  no  commonalty — and  in 
tbat  case  the  plain  and  obvious  meaning  of  the  charter  has 
been  neglected ; — or  if  there  has  been  any  commonalty,  it 
must  be  the  inhabitant  householders^  (subject  only  to  the  inhabit&ntii 
common  law  restrictions  and  exemptions),  no  other  class 
having  been  elected  out  of  that  body. 

This  borough,  though  created  in  the  reign  of  Henry  III.,*     '2*>7. 
since  the  time  of  legal  memory,  possesses  many  of  the  cha- 
I'acteristics  of  the  ancient  boroughs.     It  is  divided  into  wards   Wards. 
— it  has  always  had  a  com't  leet  which  belonged  to  the 
bishopr— and  the  service  at  which  is  expressly  mentioned  in 
the  articles  which  were  made  between  the  bishop  and  the 
citizens,  in  the  34th  of  Edward  L,  in  consequence  of  a  dis-     J306. 
pute  which  had  arisen  between  him    and  the  citizens,  as  to 
their  being  taxed  by  him,  which  they  resisted ; — it  was  left  to 
their  election,  whether  they  would  keep  their  liberties  and 
pay  the  tax,   or  whether  they  would  renounce  them — they 
preferred  the  latter :  and   accordingly  surrendered  their  pri- 
vileges.     But  afterwards,    in  the  36th   of  Edward   I. — the     ^^^• 
citizens  submitted  themselves  to  the  bishop,  and  articles  were 
drawn  up  between  them,  by  which  they  were  to  perform  their 
services  to  him ;  the  commonalty  were  to  choose  the  mayor 
from  themselves,  and  present  him  to  the  bishop's  steward, 
and  in  his  absence  to  the  bailiff. 

It  is  also  expressly  provided,  that  the  citizens  should  only 
be  bound  to  do  suit  at  the  bishop's  court,  called  the  view  of 
frankpledge  (that  is,  the  court  leet)  twice  in  the  year.  Frank. 

If,  therefore,  there  has  been  no  charter  to  alter  this  part  of  the 
constitution  of  Salisbury,  the  bishop  would  no  doubt  be  still 
entitled  and  bound  to  hold  the  court  leet ;  but  it  has,  as  in 
many  other  places,  grown  into  desuetude,  and  the  last  court  was 
held  on  the  14th  of  November,  in  the  eighth  of  George  IV,         1827. 

*  See  before,  pp.  461,  5S9. 
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^°°^'         A  charter  of  incorporation  was  also  granted  to  Salisbury, 
1611.     in  the  reign  of  James  I.,*  and  another  confirming  it,  in  the 
sixth  year  of  Charles  I.+ 

The  fact  to  which  we  have  referred  during  the  Common- 
wealth,J  that  the  return  to  Parliament  was  made  by  the 
citizens  and  inhabitants  of  Salisbury,  is  a  strange  comment 
upon  the  present  non-existence  of  any  commonalty.^ 

There   was  likewise  a   charter  granted   in  the   22nd   of 

Charles  II.,  confirming  those   which   had  been   previously 

1689.    granted.     Upon  the   decision  of  the  committee  in    1689, 

giving  the  right  to  the  select  hody^  which  was   a   manifest 

usurpation,  we  have  already  commented.|| 

Under  the  circumstances  connected  with  this  borough,  it 
seems  clear,  that  originally  the  inhabitants  owed  suit  and 
service  at  the  bishop's  view  of  frankpledge^  and  ought  there 
to  have  been  admitted,  sworn,  and  enrolled.  Nor  can  there 
be  any  doubt,  but  that  such  a  course  might  now  be  adopted ; 
— and  the  citizens,  or  mayor  and  commonalty y  in  their  common 
council,  would  also  have  power  to  make  "free  citizens."  So 
that  the  reformation  of  the  municipal  body  at  SaHsbury, 
might  easily  be  effected  by  the  bishop,  or  by  the  mayor  and 
commonalty,  or  still  more  desirably,  by  the  conjoint  inter- 
ference of  them  both. 

Bewdley.  5.  We  have  already  given  the  history  of  Bewdley,%  The 
charter  granted  at  this  period  was  for  the  restoration  of  the 
corporation,  in  accordance  with  the  provisions  of  James  I. 
1710.  But  this  charter  was,  in  1710,  decided  by  a  committee  of 
the  House  of  Commons  to  be  void ;  and  was  likewise  so 
determined  by  the  verdict  of  a  jury  in  the  Court  of  King's 
Bench,  contrary  it  is  said,  to  the  opinion  of  the  court, 
on   which  ground  a  new   trial   was   afterwards  moved   for 

*  See  before,  p.  1494.  t  See  before,  p.  1664.  X  See  before,  p.  1688. 

$  Where  a  charter  granted  to  the  mayor  and  commonalty,  that  the  office  of  any 
alderman  being  vacant,  the  rest  of  the  aldermen  might  nominate  two  burgesses,  for 
the  choosing  of  one  of  them  as  alderman,  by  the  commonalty  (per  communitatem) ; 
held  that,  commonalty  included  the  whole  corporation,  and  that  an  alderman  so 
elected  by  the  votes  of  the  other  aldermen,  as  well  as  the  burgesses  at  large,  was 
properly  elected.--The  King  v,  Osboume,  4  East,  327. 

II  See  before,  p.  1869.  f  See  before,  p.  1679. 
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and  obtained;  and  it  is  said,  the  new  charter  was  afterwards  ac-  ^°®- 
quiesced  in  by  the  parties,  and  the  members  elected  under  it.* 

6.  It  has  been  shown  that  Bristol  was  not  incoi*porated, 
except  by  a  charter  of  Charles  IL,  which  being  founded  upon 
a  void  surrender,  was  also  void  in  law.f 

Queen  Anne,  in  the  ninth  year  of  her  reign,  remedied  this  1710. 
defect  by  a  charter, J  which  commences  with  a  recital,  that  the 
"  mayor,  burgesses,  and  commonalty  had  petitioned  for  a 
grant  of  all  the  powers,  liberties,  &c.  which  they  had  thitherto 
enjoyed,  together  with  such  additional  privileges,  as  might 
seem  proper  for  the  good  government  of  the  city."  And  then 
proceeds  to  direct,  that  Bristol  should  be  and  remain  for  ever 
an  incorporated  city  and  county  by  itself,  within  as  ample  Incorpo- 
and  extensive  boundaries  as  it  had  enjoyed  for  the  then  last 
40  years.    That  the  mayors  burgesses,  and  commonalty^  and  Burgesses 

*^  EDQ  com- 

their  successors  should  for  ever  be  a  body  corporate  and  monalty. 
politic,  by  the  name  of  "  the  burgesses  and  commonalty  of  Name. 
"  the  city  of  Bristol." 

The  municipal  officers  are  then  confirmed,  and  provisions 
are  made  for  filling  the  vacancies  in  the  common  council. 
Various  clauses  are  added  relative  to  the  election  of  the 
officers  and  for  the  internal  regulation  of  the  town ;  and  the 
charter  concludes  by  granting  a  pardon  to  the  mayors,  alder- 
men, &c.,  who  had  not  taken  certain  oaths,  according  to  the 
provisions  contained  in  the  charter  of  the  36th  of  Charles  11.^ 
and  that  the  royal  approbation  should  be  no  longer  necessary 
for  the  election  of  mayor,  aldermen,  &c. 

Mr.  Seyers,  who  with  so  much  labour  and  research  col-    Seyers. 
lected  the  charters  of  Bristol,  and  commented  upon  them, 
has   the    following    note    respecting    the    two    charters    of 

•  2Luders,230,231. 

t  Quff^n  Anne,  by  charter  granted  to  the  hurgettet  of  Bristol,  that  tticy  should  be 
a  body  corporate,  &c.  &c.,  and  released  to  the  corporation  that  power  of  removing 
its  members  which  had  been  reserved  by  a  former  charter  of  King  Charles  the  Second, 
and  released  any  jast  cause  of  compjaint  which  might  be  against  the  corporation  for 
having  acted  in  opposition  to  it.  Held,  that  it  did  not  thereby  appear  that  the  queen 
granted  this  charter  in  consideration  of  the  former  charter  granted  by  King  Charles  the 
Second,  and  that  the  queen's  charter  was  not  therefore  void,  although  tlie  supposed 
charter  of  Charles  the  Second  did  not  exist.— But  see  Rex  v.  Haythorne,  5  Barn. 
&  Cres.  410.  t  See  before,  p.  1796. 
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^^^'  Charles  II.  and  Queen  Anne,  containing  an  accurate  view 
of  the  facts,  though  he  does  not  venture  to  draw  the  conclu- 
sion,  which  the  legal  decisions  would  warrant. 

^*  There  are  some  circumstances  attending  the  preceding 
James  II.  charter,  which  merit  consideration.  King  James,  some  few 
weeks  before  his  abdication,  by  proclamation  restored  the 
ancient  government  of  the  corporation,  and  replaced  it  on  its 
former  charter,  the  surrender  of  which  was  cancelled  by  the 
attorney-general,  and  delivered  to  the  mayor.  It  is  question- 
able, therefore,  how  far  this  charter  of  the  36th  of  Charles  II. 
is  to  be  considered  as  valid.  The  burgesses  in  general, 
before  the  time  of  Queen  Anne's  grant,  in  1710,  seem  to 
have  considered  it  as  void,  for  they  reAised  to  serve  the 
offices,  and  the  common  council  did  not  compel  them  by  fine, 
as  it  might  have  done  if  that  charter  had  been  esteemed  valid. 
On  the  other  hand.  Queen  Anne  in  her  charter  supposes  that 
of  36  Charles  II.  to  be  in  force ;  for  she  grants  a  pardon  to 
those  who  had  offended  against  it,  and  confirms  all  former 
charters,  unless  contradicted  by  her  own.  It  is  a  question 
of  some  difficulty  and  of  considerable  moment,  for  the  validity 
of  many  of  the  acts  of  the  common  council  at  this  day  de- 
pends upon  it ;  but  although  I  have  seen  and  heard  legal 
opinions  relative  to  it,  yet  it  does  not  seem  hitherto  de- 
termined.'* 
1706.  It  appears  that  there  was  a  considerable  difficulty  a  few 
years  preceding  the  grant  of  this  charter,  in  inducing  persons 
to  fill  the  offices  of  common  councilmen,  at  Bristol.  For 
there  is  a  case  in  the  law  reports  of  a  motion  made  for  an 
information  against  a  person  for  not  serving  the  office  of 
conmion  councilman  of  Bristol : — and  it  was  suggested,  that 
if  he  might  refuse  it,  the  corporation  might  soon  be  at  an 
end.  Sir  Edward  Northey,  who  made  the  motion,  did  not 
put  in  upon  the  ground  of  any  obligation  by  charter  to 
take  the  office,  but  that  a  common  councilman  was  a  public 
officer,  and  the  corporation  a  part  of  the  public  government 
Lord  Holt  observing  that  that  was  when  they  had  a  power 
to  make  bye-laws,  and  that  they  should  make  one  inflicting 
a  penalty  on  him  who  refuses;  which  he  stated  was  the 
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proper  way.    But  there  seems  to  have  been  no  reference  to    Anae. 
the  obligatory  effect  of  the  charter  of  Charles  II. 

COLCHESTER. 

Colchester^  which  has  already  supplied  many  facts*  con- 
nected mth  its  ancient  privileges — its  burgesses  in  Domes- 
day— ^its  grant  in  Richard  I. — ^its  hundred,  law  courts,  and 
wards,  in  the  reign  of  Richard  II. — ^the  interpolations  in  its 
records  in  the  reign  of  Henry  IV. — ^its  ordinances,  lot,  scot, 
and  common  stock,  in  the  reign  of  Henry  VI. — and  its  being 
made  a  perpetual  body  in  the  reign  of  Edward  IV. — exhibits 
also  in  the  reign  of  Charles  I.,  and  the  succeeding  reigns  to 
that  of  Queen  Anne,  many  instances  of  abuse  and  usurpation.f 

We  have  already  seen  in  the  third  of  Charles  I., J  that  the 
select  body  attempted  to  claim  the  exclusive  right  as  bur- 
gesses to  return  members  to  Parliament,  but  it  was  negatived, 
and  the  common  burgesses  were  restored  to  their  privileges. 

Unsuccessful  attempts  were  also  made  by  the  common    1G36. 
council,  in  the  10th  year  of  King  James,  to  alter  the  consti- 
tutions of  the  29th  of  Elizabeth,  by  new  orders,  which  were 
repudiated  by  the  free  burgesses ;  and  in  the  13th  year  of  the 
same  reign  they  were  expressly  repealed,  and  the  constitu- 
tions of  the  29th  of  Elizabeth  declared  to  continue  in  force.     1623. 
In  the  21st  of  James  I.,  an  abortive  attempt  was  made  to 
induce  Parliament  to  grant  that  the  council  might  elect  all 
the  officers;  and  King  Charles,  in  the  11th  year  of  his  reign,     1635. 
granted  a  new  charter,^  by  which  a  mayor  was  substituted 
for  the  two  bailiffs ;  and  considerable  powers  were  given  to 
the  aldermen  and  common  council. 

Nevertheless,  in  the  14th,  16th,  and  20th  years  of  the  same    1639. 

.  1640. 

reign,  theyre^  burgesses  appeared  as  electors  with  the  mayor ;    1645! 
but  nine  years  after,  the  select  body,  whose  power  and  in- 
fluence had  been  increased  by  the  charter  of  Charles  I.,    1654. 
resumed  their  usurpations,  and  an  order  of  that  date  appears 
that  no  foreigner  should  be  msA^free  without  the  consent  of 
the  majority  of  the  common  council — a  double  usurpation — 

*  U  Mod.  152.  t  See  before,  pp.  273, 365,  588,  747, 795,  899, 968, 1093. 

X  See  before,  p.  1634.  $  Rolls  Chapel. 
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Anne,  first  in  excluding  the  free  burgesses  from  a  participation  in 
the  exercise  of  that  right  if  it  existed,  (the  free  burgesses 
having  always  before  the  charter  of  Charles  I.  claimed  a 
concurrent  power  with  the  bailiffs  and  common  council); 
and,  secondly,  in  introducingybrei^Ti^rs,  contrary  to  the  early 
i  records  of  the  borough,  which  show  that  the  burgesses  ought 
;  to  be  inhabitant  and  resident : — thus  assuming  to  themselves 
a  power  which  afforded  a  ready  means  of  out-numbering  the 
legal  resident  burgesses.  In  1666,  1657,  and  1658,  during 
the  Commonwealth,  the  select  body,  apparently  proud  of  their 
newly- acquired  power,  exercised  their  assumed  right  of  ad- 
mitting foreigners.  In  the  first,  however,  of  those  years, 
the  free  burgesses  contested  the  right  of  returning  the  mem- 
bers;  and  although  the  mayor,  aldermen,  and  common  coun- 
cil elected  two  burgesses,  the  free  burgesses  elected  two 
others,  and  a  double  return  was  made — ^the  members  chosen 
by  the  burgesses,  described  as  elected  by  the  free  burgesses 
and  inhabitants,  were  seated  upon  a  petition. 

Thus  within  seven  years  after  the  select  body  had  been 
defeated  in  their  claim  of  the  parliamentary  right  of  election, 
and  that  of  the  burgesses  at  large  had  been  established,  as 
if  to  prevent  the  recurrence  of  an  election  by  the  popular 
party,  or  the  common  sort  of  burgesses,  the  king  granted  a 
new  charter  of  incorporation,  giving  them  a  mayor ;  and  in- 
creasing the  power  and  influence  of  the  higher  officers  of  the 
place. 

1663.  Charles  II.,  in  the  15th  year  of  his  reign,  also  gave  a 
charter  to  Colchester,  reciting  that  of  Edward  IV.,  and 
granting  in  effect  the  privileges  they  had  before  enjoyed. 
1584,  But  in  the  36th  of  Charles  II. — the  last  year  of  that  king's 
reign — all  the  charters  of  this  borough,  like  the  others,  were 
surrendered. 

Immediately  after  the  accession  of  James  II.,  the  select 
body  appear  again  to  have  exercised  their  pretended  right  of 
admitting  foreigners. 

1688.  That  king,  at  the  close  of  his  reign,  included  Colchester 
in  his  proclamation  for  the  restoration  of  corporations ;  giving 
it  a  new  charter — ^reducing  the  number  of  officers  to  ten 
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aldermen,  including  the  mayor,  ten  assistants,  and  ten  com-    Anne. 
mon  councilmen.  1698. 

William  III.,  in  the  fifth  year  of  his  reign,  granted  ano- 
ther charter,  reciting,  "  That  the  king  ratified  all  the  fran- 
chises and  liberties,  &c.,  to  the  mayor,  commonalty,  and 
their  successors.  And  that  he  was  given  to  understand,  that 
by  pretext  of  an  instrument,  to  which  the  common  seal  of  the 
mayor  and  commonalty y  by  the  comhinaiion  of  a  few  of  the  . 
same  borough,  was  affixed,  dated  in  the  36th  year  of  the 
reign  of  Charles  II.,  and  enrolled  of  record  in  the  Court  of 
Chancery,  purporting  to  be  the  surrender,  by  the  mayor  and 
commonalty,  to  the  late  king,  of  all  firanchises,  charters,  &c. 
And  also  that  as  well  by  reason  of  the  pretended  sur- 
renders, and  by  charters,  divers  doubts  had  arisen,  con- 
cerning their  liberties,  &c. : — ^The  king  then  proceeds  to  re- 
grant  and  confirm  them,  &c. 

In  the  second  year  of  the  reign  of  William  and   Mary,     ifflO. 
upon  a  petition,  the  right  of  election  was,  by  management    J^JJed, 
rather  than  by  right,  agreed  to  be   in  the  freemen  of  the 
borough,  and  not  as  before  in  the  burgesses. 

In  1690,  it  will  be   remembered.  Dr.  Brady's    book  was 
published. 

In  the  fifth  of  William  and  Mary,  the  select  body  again    1603. 
exercised  their  assumed  right  of  making  foreigners  freemen. 

In  the  seventh  of  William  and  Mary,  there  is  a  petition  of  1695. 
the  freemen  and  burgesses,  on  behalf  of  themselves  and  the 
major  part  of  the  bui^esses: — which  petition  is  in  the  same 
session,  called  by  the  House  the  petition  of  the  inhabitants. 
The  report  in  1696,  stated,  that  the  right  was  agreed  to  be  in 
the  sworn  burgesses :  which  must  therefore  be  the  proper  ex- 
position of  the  term /re^m^  in  whom  the  right  was  agreed 
to  be  in  1690.  In  the  course  of  the  proceedings,  a  list  of  the 
free  burgesses  is  spoken  of;  and  also  the  freemen's  booh:  Free 
and  freemen  are  mentioned  repeatedly ;  as  well  as  their  right 
to  demand  their  freedom,  and  their  making  apprentices  free. 

The  foreigners  who  had  been  admitted  under  the  usurped  Foreigners. 
power  of  the  select  body,  appear  to  have  attempted  to  vote 
at  this  election ;  but  although  the  poll  was  said  to  be  taken 
promiscuously,    and    the   mayor   who    refused   a   scrutiny, 
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^^^^'  carried  the  election  with  a  high  hand,  still  tiiefare^nen  are 
stated  to  have  been  entered  upon  the  poll  with  queries ; — ^an 
admission^  it  would  seem  on  all  hands,  that  their  right  of 
voting  was  generally  doubted.  It  would  be  difficult  to  con- 
tend that  the  corporation  had  not  a  power  to  admit  into  their 
own  body,  almost  any  person  they  liked,  for  the  purpose 
of  permitting  them  to  trade  in  their  borough,  and  to  exempt 
.  them  from  tolls  payable  to- themselves;  which,  as  they  were 
to  receive  them,  they  might  remit  to  whom  they  pleased; 
and  in  this  sense  they  might  admit  freemen  ;  but  they  were 
essentially  different  from  the  ancient  ^^  liheri  homines^*  or 
free  burgesses,  who  by  the  general  law,  and  the  particular 
usage  of  this  borough,  were  required  to  be  resident.  That 
species  of  burgess  the  corporation  could  have  no  power  of 
making,  but  in  the  ancient  legitimate  manner ;  and  it  was 
contrary  to  their  very  nature  and  all  law  and  usage,  that 
they  should  he  foreigners. 

After  this  attempt  of  the  foreigners  to  vote,  the  attention 
of  the  free  burgesses  appears  to  have  been  roused  to  the 
subject. 
1696.  In  the  eighth  of  William  and  Mary,  whilst  the  above  peti- 
tions were  depending,  and  five  days  before  the  report  was 
made  by  the  committee,  the  common  council  appear  to  have 
been  alarmed,  by  an  anticipation  of  the  result  of  the  pro- 
ceedings ;  and  in  order  to  ward  off  the  expected  effect  of  it, 
made  an  attempt  to  entice  the  free  burgesses  into  a  consent 
to  the  measures  they  began  to  think  necessary,  to  continue 
their  influence ;  for  which  purpose  apparently,  they  made  an 
order  on  the  23rd  of  March,  for  admitting  several  persons  to 
freedom,  upon  payment  of  such  fines  as  the  house  should 
think  reasonable ;  provided  the  free  burgesses  should  consent 
thereto. 

After  the  previous  struggles,  and  considering  that  the 
petitions  were  then  depending,  a  more  decisive  admission  of 
the  right  of  the  free  burgesses  could  not  be  frumed. 

The  committee  by  their  report  seated  the  candidate,  in 
whose  behalf  the  freemen  and  burgesses  petitioned,  and  un- 
seated the  candidate,  for  whom  the  foreigners  had  voted. 

In  the  July  following,  in  the  same  year,  four  months  after 


COLCHESTER.  1959 

this  determination,  an  order  of  the  common  council  wa8  made,  ^'"^*- 
tbat  **  thenceforth,  no  person  being  a  foreigner  and  not  hav^  1696. 
*^  ing  a  right  to  freedomj  should  be  admitted  a  free  burgess 
**  without  the  consent  of  the  free  bui^sses  assembled  in  the 
'^  common  hall,  or  the  major  part  of  them/'  The  character 
of  this  order  will  easily  be  seen.  The  common  council  had, 
in  the  March  preceding,  admitted  the  free  burgesses'  right  of 
dissent ;  and  the  decision  of  the  committee  having  in  fact  de- 
feated the  votes  of  the  foreigners  who  had  been  before  voted 
admitted,  it  became  necessary  for  the  common  council,  if 
they  intended  to  preserve  the  influence  which  the  power  of  ad- 
mitting/brd^rner^  gave  them,  to  make  some  further  effort  to 
support  it ; — they  accordingly  made  this  order  of  the  6th  of 
July,  which  shows  as  well  their  anxiety  to  preserve  even  any 
part  of  this  privilege — so  essential  to  their  influence — as 
well  as  the  adroitness  with  which  they  struggled  for  the  con- 
tinuance of  their  usurpation.  They  were  compelled  to  admit 
the  right  of  the  free  burgesses  to  dissent,  but  the  artful 
qualification,  '^  not  having  a  right  to  freedom,"  limited  that 
power  of  dissent ;  and  if  this  qualification  had  been  main- 
tained by  the  common  council,  as  they  were  necessarily  to 
be  the  judges  of  those  who  were  within  the  exception  of 
having  a  right  of  freedom,  it  would  in  effect  have  given  the 
whole  power  to  them ;  and  made  the  power  of  dissent  by 
the  free  burgesses  perfectly  nugatory ;  because  there  would 
have  been  none  who,  in  the  opinion  of  the  common  council, 
would  have  had  a  right  to  freedom. 

This  order,  however,  seems  not  to  have  deceived  the  free 
burgesses — ^they  still  contended  for  their  right ;  and  in  the 
next  year,  the  ninth  of  William  and  Mary,  the  struggles  16OT. 
on  this  subject  were  continued,  and  the  effect  of  them  seems 
to  have  been,  that  the  free  burgesses  at  that  time  maintained 
their  right.  For  in  April,  in  that  year,  an  order  is  made  by 
the  common  council  against  foreigners  '^  setting  up  their  trade 
^^  before  they  had  agreed  with  the  mayor  and  aldermen,  or 
**  the  major  part  of  them,  for  freedom  :" — so  it  appears  that 
the  common  council  themselves,  at  a  time  when  the  matter 
had  been  fully  discussed,  and  foreigners  had  failed  in  an 
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Anne,  attempt  to  vote,  took  the  distinction,  before  referred  to,  re- 
1697.  specting  freemen  admitted  to  traded  and  did  not  venture  to 
carry  the  admission  of  foreigners  any  further ;  nor  indeed  did 
they  succeed  even  in  that  point  without  dispute,  for  in  the 
July  following,  only  three  months  after,  there  is  an  order 
in  the  town  book,  that  "  no  foreigners  should  be  admitted 
**  without  consent  of  the  majority  of  the  free  burgesses  as- 
"  sembled  in  the  common  hall;"  which,  as  far  as  appears, 
was  the  end  at  that  time  of  this  struggle,  terminating  in  the 
success  of  the  free  burgesses. 
1702.  In  the  first  of  Queen  Anne,  there  was  another  petition  by 
several  of  the  freemen  of  the  borough — and  also  one  by  the 
free  burgesses  of  the  corporation — one  or  two  non-residents 
appearing  to  have  voted ;  but  the  question  chiefly  turned 
upon  bribery. 

1705.  In  the  fourth  of  Anne,  there  was  a  petition  complaining  of 
the  mayor^s  having  made  great  numbers  of  freemen  after  the 
teste  of  the  writ,  though  they  had  no  right  before  to  the 
freedom ;  and  omitting  to  make  others  who  had  a  right  to  be 
made  free.  Another  petition  at  the  same  time  by  the  free 
burgesses,  complained  of  above  100  freemen  having  been 
made  in  a  most  unusual  manner  in  ale-houses,  and  country 
and  private  places,  and  not  in  the  town  hall  as  customary, 
and  having  no  right  to  be  made,  being  foreigners,  almsmen, 
or  minors : — and  others  were  spoken  of  as  having  a  right  to 
be  made  free  by  birth  or  service.f 

1706.  In  1706,  a  petition  to  the  same  effect  was  presented  by 
other  free  burgesses. 

1710.         In  1710,  it  was  reported  upon  a  petition,  that  the  right  of 

election  was  agreed  to  be  in  the  mayor,  aldermen,  common 

council,  and  burgesses ;  and  the  question  was,  whether  the 

mayor  of  his  own   authority,   without   the  consent  of  the 

Foreigners,  council,  could  xjcioke  foreigners  free: — extracts  from  the  town 

*  A  similar  distinction  with  respect  to  freemen,  admitted  for  the  purposes  of  trade, 
is  to  be  met  with  in  Dartmouth.  Upon  a  petition  from  which  place,  in  1701,  an  ho- 
norary freeman  was  objected  to,  because  the  oath  was  different  from  that  of  di  trad- 
ing freeman— ihe  latter  obliging  them  to  perform  the  duties  of  the  corporation  :  which 
's  not  so  in  the  former.    This  is  eleven  years  after  Dr.  Brady's  book  was  published. 

t  See  the  same  before,  in  Maldonand  Dunwich. 
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books  for  and  against  the  right  were  read.  Some  witnesses  -^°°^' 
also  were  examined ;  one  who  was  called  to  support  the  right  1710. 
was  a  Mr.  Glasscock,  who  was  three  years  afterwards  com- 
mitted to  the  custody  of  the  serjeant-at-arms  for  refusing  an 
inspection  of  the  corporation  books ;  and  who  therefore  was, 
in  all  probability,  a  decided  partisan  of  Sir  Thomas  Webster, 
ivho  insisted  on  the  right  of  foreigners  ; — the  committee  de-  ' 
cided,  that  "  the  mayor  could  not  make  foreigners  free  of  the 
"  boroughs  without  the  consent  of  the  majority  of  the 
"  aldermen  and  common  council."  The  committee  should 
certainly  have  gone  still  further,  and  upon  the  facts  stated 
above,  have  decided,  that  the  mayor,  aldermen,  and  common 
council,  could  not  do  it  without  the  consent  also  of  the 
majority  of  the  burgesses;  or  more  properly,  should  have 
decided,  that  the  whole  body  had  the  power  of  admitting 
foreigners  to  be  freemen  of  the  corporation  for  the  purpose  of 
trade  only,  and  in  order  to  exempt  them  from  the  tolls  and 
dues  of  the  corporation.     But  that  there  was  no  power  in  any  ] 

body  to  admit  foreigners  to  be  burgesses,  who,  by  all  the 
early  documents,  should  be  inhabitants  and  resident. 

If,  indeed,  the  power  of  admitting  foreigners  had  then  been 
confined  according  to  the  spirit  of  the  order  of  the  common 
council,  in  April,  1697,  to  their  setting  up  trade,  there  would 
have  been  no  great  reason  for  complaint.  But  if  it  was 
intended,  either  by  this  or  any  subsequent  resolution,  that  any 
body  in  the  corporation  could  admit  foreigners  to  be  such 
freemen  or  free  burgesses  as  should  vote  for  members  to 
Parliament  (which  must  have  been  the  object,  if  any- 
thing was  meant,  because  otherwise  the  committee  had 
nothing  at  all  to  do  with  the  question),  then,  indeed,  with 
all  submission  to  the  committee,  it  must  be  allowed,  ac- 
cording to  the  principles  and  authorities  already  mentioned, 
that  their  decision  was  erroneous.  But  it  would  be  unjust 
to  say  that  they  resolved,  "  the  mayor,  with  the  consent  of 
'*  the  free  burgesses,  could  make  foreigners  free  burgesses :" 
they  only  decided  negatively,  that  the  mayor  could  not  do  it 
without  their  consent. 

In  July,  in  the  10th  of  Queen  Anne,  there  is  an  order  of     nii. 
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Anne,  the  common  council,  purporting  to  repeal  the  order  of  July 
nil.  1697,  which  they  were  incompetent  to  do.  Tliey  also  pro- 
posed, by  the  same  order,  to  confirm  the  titles  of  some  fo- 
reigners who  had  paid  for  being  admitted  freemen,  and  whose 
money  the  corporation  was  not  then  in  a  state  to  repay.  This 
likewise  the  common  cooncil  were  not  competent  to  direct; 
for  if  the  foreigners  admitted  were  not  good  freemen  at  the 
time  they  were  made,  this  order  could  not  make  them  so. 
In  fact,  for  the  reasons  mentioned  before,  the  common  coun- 
cil had  not  the  power  of  making  freemen,  and  consequently 
could  not  confirm  them.  The  rest  of  the  order  is  little  more 
than  a  repetition  of  that  of  the  sixth  of  July,  1696. 

It  may  with  propriety  be  observed  of  the  order  of  July 
1711,  that  it  could  not  operate  to  affect  the  right  of  freemen 
to  vote  for  members  of  Parliament,  though  it  might  affect 
the  rights  of  persons  admitted  into  the  corporation  for 
the  purposes  of  trade: — on  the  principles,  therefore,  that 
'^  omnia  presumuntur  esse  rit^  acta,"  and  ^Hhe  construction  of 
every  document  should  be,  that  it  should  rather  avail  than 
be  nought ;"  this  order  must  and  ought  to  be  referred  to 
the  making  of  persons  free  of  the  corporation  for  the  par- 
poses  of  trade,  and  not  for  the  pui'pose  of  making  them  the 
"  liberi  homines,"  or  free  burgesses  of  tlie  borough. 
1714.  By  the  evidence  for  the  sitting  member,  upon  a  petition  in 
1714,  it  was  stated,  that  this  order  was  made  in  pursuance 
of  the  determination  in  1710;  but  it  was  not  in  conformity 
with  that  resolution,  and  was  attempted  to  be  supported  on 
a  mere  usage  of  30  years.  Still,  however,  the  committee 
confined  the  right  of  making  foreigners  to  the  mayor  and  free 
burgesses :  and  the  votes  of  foreigners  otherwise  elected  were 
struck  off  the  poll,  and  the  petitioner  seated. 

It  should  nevertheless  be  observed  of  this  latter  deter- 
mination, that  although  it  was  properly  decided  that  the 
right  of  making  fordgnersy  if  exercised  at  all,  was  in  the 
burgesses  at  large,  and  not  in  the  select  body;  still,  as 
they  were  deciding  upon  the  right  to  vote  for  members  of 
Parliament,  they  should,  according  to  the  principles  and  au- 
thorities before  stated,  and  the  particular  circumstances  of 
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this  borough  have  decided,  that  no  body  or  clasa  of  persons    ^^^' 
had  the  power  of  making  foreigners  freemen,  but  that  (ill 
the  freemen,  (more  properly  called  burgessesy)  ought  to  be 
resident  and  inhabitant. 

In  the  12th  of  Queen  Anne,  another  petition  from  this  bo*  i^u. 
rough  was  presented,  upon  which  a  report  was  made.  The 
right  was  agreed  to  be  the  same  as  that  which  was  agreed  Right. 
in  1710,  excepting  that  the  word  ^^free  hargesMs**  was  sub- 
stituted for  hurgessesj  showing  that  in  this  place  those  words 
were  synonymous.  On  this  petition,  the  old  question,  so 
effectually  concluded  in  1697,  and  in  some  degree  again  set 
at  rest  in  1710,  was  revived  by  the  common  council:  the 
question  being,  whether  the  common  council,  without  the 
burgesses,  could  make  foreigners  free.  The  orders  of  March 
1696,  April  1697,  and  July  1696,  were  produced ;  but  the 
very  material  and  conclusive  order  of  July  1697,  was 
omitted. 

The  committee  resolved, '^  that  the  right  of  making  foreigners, 
'^  not  having  a  right  of  freedom  by  birth  or  service,  is  in  the 
''  mayor  and  free  bui^esses  of  the  borough  in  common^hall 
"  assembled." 

In  the  course  of  the  inquiry,  the  free  burgesses  paying  scot 
and  lotf  were  mentioned. 

About  the  year  1741,  the  charters  and'  privileges  granted  1741. 
by  the  crown  to  Colchester*  were,  in  consequence  of  the  proper 
number  of  corporate  officers  not  being  kept  up,  placed  in 
abeyance,  by  the  corporation  being  unable  to  continue  itself^ 
but  a  new  charter  was  afterwards  granted  to  them  in  the  third 
year  of  George  III.,  under  which  the  present  corporation  exists.     1763. 

There  were  in  the  course  of  a  few  years  many  other  peti- 
tions against  the  return  for  this  borough ;  but  some  were  never 
determined,  and  one  was  withdrawn.  In  the  29th  of  George  II.  1755. 
the  right  was  agreed  to  be  in  the  free  burgesses  duly  swom.f 
In  1781  and  1784,  there  were  other  petitions,  which  turned 
on  the  qualifications  of  the  candidates. 

*  See  the  constitutions  of  Colchester,  published  by  Mr.  Strutt,  chamberlain,  in 
1822,  at  Colchester. 

t  See  2  Lud.  166. 
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A°°<^'        In  1788,  Mr.  Jackson  and  Mr.  Tierney  contested  this  bo- 

.     .     rough.     The  latter  gentleman,  in  a  petition,  complained  of 

^        the  conduct  of  the  mayor  in  having  unnecessarily  and  arbi- 

I     j    ;     tTdLuly  cuij(mrned  the  poll,  for  the  purpose  of  admit  ting  several 

I    persons  to  their  freedom,  whom  he  afterwards  suffered  to  vote. 

I    Mr.  Tierney  was  seated  upon  the  petition.     This  is  the  last 

contest  in  the  borough  which  tends  to  illustrate  the  question 

as  to  the  nature  of  the  burgesses. 

From  this  history  of  Colchester,  the  origin  of  the  borough, 
t  the  character  of  the  original  voters — ^the  commonalty,  the  bur- 
gesses, conburgenses,  freemen,  and  free  burgesses,  may  be  dis- 
covered. That  they  were  all  originally  one  class  of  persons 
there  can  be  no  doubt;  and  as  little  that  they  ought  all  to 
have  been  inhabitants.  It  is  evident  also,  that  the  introduc- 
tion of  foreigners  was  altogether  a  usurpation,  brought 
about  by  the  unremitting  management  of  the  select  body 
in  the  corporation. 

BATH. 

As  there  was  a  parliamentary  decision  respecting  this  city 
in  the  course  of  this  reign,  it  is  desirable  to  give  a  short 
history  of  the  citizens  of  this  place. 

We  have  seen,  that  in  the  time  of  William  I.,  there  were 
64  burgesses  rendering  lOZ.,  and  four  score  and  ten  burgesses 
of  other  men  rendering  60*.*  There  was  a  charter  of  Richard  I. 
to  the  citizens,  who  are  subsequently  mentioned  in  a  writ  of 
Henry  III.,  and  a  confirmation  to  them  of  the  charter  of 
Richard  I.;  and  the  citizens  are  again  mentioned  in  a  grant 
of  Edward  I.  Queen  Elizabeth,  in  the  32nd  year  of  her 
reign,  incorporated  the  "  inhabitants'^  by  the  name  of  the 
mayor,  aldermen,  and  citizens : — the  charter  giving  power 
to  the  common  council  to  make  of  the  inhabitants  of  the 
city  free  citizens  and  burgesses,  and  to  swear  them.  A 
court-leet  and  view  of  frankpledge  were  also  granted;  and 
it  was  provided,  that  all  persons  dwelling  and  inhabiting 
within  the  city,  should  be  at  scot  and  lot  with  the  citizens. 
Returns.       The  first  returns  of  members  to    Parliament,  which  com- 

•  Sco  before,  pp.  163. 164, 367,  463,  522, 1406. 
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menced  from  the  earliest  period  in  the  reign  of  Edward  I.,  ^°"^' 
appear  to  have  been  by  the  body  at  large  of  the  citizens. 
Thus,  in  the  first  of  Henry  V.,  it  was  by  one  person  named, 
and  "all  the  other  citizens,  by  the  assent  of  the  whole 
"  commonalty."  So  likewise  the  2nd,  5th,  7th,  8th  and  9th 
of  Henry  V.;  1st,  3rd,  4th,  8th,  9th,  10th,  11th  and  13th 
of  Henry  VI. ;  the  12th  and  17th  of  Edward  IV.  In  the 
1st,  2nd,  4th,  and  6th  of  Philip  and  Mary,  by  the  "  citizens ;" 
the  14th  of  Elizabeth,  by  the  "  mayor,  aldermen  and  bur- 
gesses;" the  26th,  30th  and  39th  of  Elizabeth,  by  the 
"  mayor  and  citizens."  And  in  the  1st  and  21st  of  James  I. — 
1st,  3rd  and  16th  of  Charles  I.— 21st  of  Charles  II.— 5th 
of  William  and  Mary — and  4th  of  Anne,  similar  returns. 
After  which  uniform  acts  of  the  citizens  and  burgesses — 
and  the  incorporation  of  the  inhabitants  by  Elizabeth,  under 
the  name  of  "mayor,  aldermen,  and  citizens,'' — it  would 
appear  to  be  impossible  that  a  doubt  could  at  any  time 
have  been  entertained  as  to  their  having  a  right  to  participate 
in  the  elections;  yet,  in  1661,  Mr.  Prynne  was  returned  I66i. 
with  Mr.  Popham  by  the  mayor  and  aldermen.  There  was 
a  petition  presented  against  them,  but  it  does  not  appear  in 
the  Journals  to  have  been  reported. 

Mr.  Prynne  however  states,*  that  "  it  was  heard,  and  that 
"  a  right  of  election  was  made  out  to  be  in  the  corporation  ; 
"  the  question  being,  whether  all  the  freemen  had  only  a 
"  voice  in  the  election,  or  only  the  mayor,  aldermen  and 
"  common  council." 

What  was  precisely  meant  by  this  author,  by  saying  that 
the  right  was  in  the  corporation,  does  not  distinctly  appear. 
If  he  intended  to  make  any  distinction  between  the  corpo- 
ration and  the  burgesses,  his  position  is  inaccurate.  For 
the  bm-gesses  had  returned  the  members  from  the  26th  of 
Edward  I.  and  the  corporation  was  not  created  until  the  32nd 
of  Elizabeth ;  and  as  to  the  right  being  in  the  mayor,  alder- 
men, and  common  council,  the  uniform  returns  by  the  citizens 
or  burgesses  to  the  end  of  the  reign  of  Charles  I.,  afford  a 
decisive  answer. 

•  Prynne,  Brev.  Pari.  Red.  318. 
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Anne.        In  the  fourth  of  Queen  Anne,  the  question,  who  were 
1706.     burgesses  or  citizens  of  Bath  ?  came  again  before  a  coi 
mittee  of  the  House  of  Commons. 
Petitionen.     The  petitioners  insisted  that  the  right  was  in  the  mayor,  | 
aldermen,  and  all  the  freemen  paying  scot  and  lot. 
Sitting        The  sitting  member j  that  the  right  was  in  the  mayor,  alder«| 
men,  and  common  council,  or  capital  citizens  only. 

The  petitioners  gave  in  evidence  the  returns  mentiooed 
above,  and  the  charter  of  Queen  Elizabeth;  and  a  witness 
proved  that  at  Mr.  Prynne's  election,  in  1660,  and  in  those 
of  1680  and  1681,  the  freemen  polled. 

The  sitting  member  insisted,  that  Bath  was  a  '^  corporation 
by  prescription :" — ^which  is  undoubtedly  not  the  fact,  though 
they  relied  upon  the  recital  of  ih^  charter  of  Elizabeth  to 
establish  it. — ^And  they  produced  a  book  of  die  corporation  of 
1660,  when  it  was  stated  that  Mr.  Popham  and  Mr.  Prynne 
were  elected  by  the  mayor,  aldermen,  and  conmion  council; 
1680.  ^nd  in  1680,  the  members  were  elected  in  the  same  manner. 
And  they  were  desirous  of  calling  other  witnesses,  but  the 
committee  declared  they  were  satisfied  with  the  evidence. 
Right,  and  resolved  that  the  right  was  in  the  **  mayor,  aldermen,  and 
common  councilmen  only." 

Thus,  contrary  to  the  unvarying  evidence  from  the  reign 
of  Henry  V. — ^by  giving  effect  to  a  short  usage  subsequent  to 
1660— -the  period  at  which  the  utmost  irregularities  with 
respect  to  corporations  were  introduced; — ^the  select  body 
were  treated  as  the  burgesses,  the  latter  of  whom  ought  to 
have  returned  the  members  to  Parliament — this  usage  being 
founded  only  upon  the  entries  in  the  corporation  books  made 
by  themselves,  and  contradicted  by  the  express  evidence  of  a 
witness  who  spoke  to  the  elections.  Nor,  in  estimating  the 
value  of  the  usage,  should  the  pains  taken  by  Prynne  to  esta- 
blish the  right  of  the  select  body,  be  altogether  overlooked. 

CASES. 

1708.        A  few  cases  determined  in  the  courts  of  law  during  this 
reign,  ought  also  to  be  quoted. 

In  an  action  of  debt  for  the  penalty  of  a  bye-law  made  by 
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the  ccfmmon  cauncU  of  the  city  of  London,*  it  appeared  that    Anne. 
**  the   bye-law  was,    that  the   comptmy  and  fellowship  of     1708. 
*^  porters  having  been,   time  out  of  mind,  a  company  and  Bye-law. 
fellowship,  it  was  ordained,  that  they  should  still  remain 
and  continue  for  ever  a  company  and    fellowship;   and 
that  no  master  of  any  boat,  &c.  should  unload  01  send  on 
shore  any  goods,  but  by  such  persons  as  were  free  of  the 
company:" — ^to  which  it  was  objected,  Ist,  That  the  city 
of  London  could  not  make  a  corporation.    2ndly,  That  la 
corporation  could   not  make  a  bye-law  to  bind  strangers, 
unless  founded  on  public  convenience*     Et  per  cur.    The  city 
of  London  cannot  make  a  corporation,  for  that  can  only  be 
created  by  the  crown.     But  this  is  only  a  fraternity,  not  a  cor-  Pntemity. 
poration :  and  a  corporation  may  make  a  fraternity.    A  cor* 
poration  is,  properly,  an  inoesiinff   the  people  of  the  place 
with  the  local  government  thereof,  and  therefore  their  law 
shall  bind  strangers ;  but  a  fraternity  is  some  people  of  a 
place  united  together,  in  respect  of  a  mystery  and  business,  into 
a  company;  and  their  laws   and  ordinances  cannot  bind 
strangers,  for  they  have  not  a  local  power  of  government. 

The  celebrated  case  of  Ashby  and  White,  being  an  action  noa. 
against  the  returning  officer  for  Aylesbury,  for  refiising  a  wifite? 
vote,  occurred  in  this  year  in  the  King's  Bench ;  and  was 
carried  by  writ  of  error  into  the  House  of  Lords.t  But  as  it 
does  not  relate  to  the  municipal  rights  of  the  burgesses,  it 
is  not  necessary  to  enter  further  into  the  facts  or  law  con- 
nected with  the  case ;  nor  would  any  thing  excuse  even  the 
mention  of  it,  except  its  celebrity. 

The  connexion  of  the  law  of  settlement  with  the  same     1706. 
principles  as  those  of  burgess-ship,  j:  particularly  with  refe- 
rence to  resiancy,  may  be  collected  from  the  following  ex- 
tract, which  also  exhibit  the  confusion  which  then  existed  in 
the  general  notions  as  to  corporations  and  parishes. 

In  acase  respecting  a  settlement,  Hoh,  C.  J.,  and  Powell,  J. 
in  giving  judgment,    said,    ^*  Coming  into  a  parish,   and 

*  Cuddon  0.  Eastwick,  2  Salk.  192. 

t  Asbby  V,  White,  2  Raymond's  Rep.  938;  6  Mod.  62. 

t  Holt's  Rep.  6S2. 
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Anne.    <<  being  taxed  in  a  parish,  make  a  good  settlement  without 
1706.    "  a  notice  in  writing,  within  the  statute  of  James  11.    But 
"  the  law  is  altered  by  the  third  and  fourth  of  William  and 
"  Mary :  and  as  to  voting,  they  could  not  take  notice  that 
Residence.  '^  that  implied  a  settlement ;  a  bare  residence  might  perhaps 
*'  entitle  him  to  that ;  it  was  an  act  that  related  to  the  corpo- 
^^  ration,  and  not  to  the  parish." 
1706.        To  a  mandamus  directed  to  the  mayor,  &c.  of  the  borough 
withiel.   of  Lostwithiel  in  Cornwall,*  to  restore  Tniebody  to  the  office 
of  a  capital  hwrgess  of  that  borough,  they  returned  the  consti- 
tution of  the  borough,  and  the  election  of  Truebody ;  but 
they  show   further,  that  Truebody  left  the   borough,   and 
lived  out  of  it  for  several  years,  and  neglected  attendance  at 
the  public  assemblies,  &c.,  and  therefore  they  removed  him 
from  his  place  of  capital  burgess. 

Sir  John  Howies,  for  Truebody,  took  an  exception  to  the 
return ;  that  it  did  not  appear  that  Truebody  had  any  notice 
or  summons  to  attend,  and  show  cause  why  he  should  not 
be  removed;  which  was  contrary  to  natural  justice,  that  a 
man  should  be  disfranchised,  without  ever  being  heard  what 
he  had  to  say  for  himself.  Sed  non  allocatur; — ^for,  per  curiam, 
if  a  capital  burgess  quite  leaves  the  borough,  and  goes  and 
resides  altogether  in  another  place,  there  is  no  need  of  sum- 
moning him  before  he  is  removed,  because  he  has  abdicated 
the  borough,  and  it  is  a  sufficient  ground  for  turning  him 
out ;  otherwise,  if  he  only  left  the  borough  a  while  for  his 
health's  sake,  &c.  And  the  return  was  adjudged  a  good 
return. 
1708.  Sir  Simon  Harcourt  argued  this  case  thus  :f  There  are  three 
charges  in  this  information.  First,  for  taking  men  non  in 
communitatem  burgi.  Secondly,  for  taking  men  not  of  the 
toum.  Thirdly,  for  making  them  free  of  the  borough.  The 
charter  of  King  Philip  and  Queen  Mary  says  generally, 
''that  they  may  make  omnes  homines  quoscunque ;"  but  no 
restrictive  words  are  therein,  and  so  it  gives  no  more  thmi 

*  Regina  v.  Truebody,  Raymond's  Rep.  p.  12,  l74 ;  Holt,  449;  S.  C.  11  Modern, 
t  Regina  v.  Mayor  of  Herefordi  1 1  Mod.  188, 189.    And  see  before,  pp.  212, 
374,  522,  558. 
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the  law  givesJ^    I^ing  James  L's  charter  says,  "  not  exceed-    ^°"^' 
ing  three."     King  Charles  II.   grants  them  "to  use,  ex-      1708. 
ercise,  &c.,   in  all  and  every  such  manner  as  theretofore 
they  had  done;"t  and  this  seems  to  restore  Queen  Mary's 
charter,  and  to  enlarge  King  James's;    so  that  this  issue 
about  acting  under  King  James's  charter,  is  immaterial. 

Mr.  Lvtwych.  The  charter  of  King  Charles  II.  has,  by 
way  of  new  grant,  given  them  every  privilege  they  had  be- 
fore. The  question  was,  whether  there  being  no  restrictive 
words  in  Queen  Mary's  charter,  if  thereby  they  might  by  law 
have  taken  in  whom  they  had  pleased  into  their  corporation^ 
from  any  part  of  the  kingdom,  when  the  queen  incorporated  the 
men  of  such  a  place  only  ?  Queen  Mary's  charter  grants  them 
a  power  to  make  "  omnes  homines  quoscunque  tenants  and 
inhabitants;"  and  the  charter  of  James  I.  restrains  them  to 
three.  King  Charles  11.  grants  them  "to  exercise,  use,  and 
"  enjoy  all  privileges  they  at  any  time  before  ever  used."  It 
is  objected,  that  the  issue  being  upon  King  James's  charter 
was  immaterial,  Queen  Maiy's  charter  being  restored  by  the 
general  grant  of  King  Charles  II. j: 

Harcourt,  solicitor-general.  The  affirmative  grant  imports 
a  restriction  in  the  essential  part  of  the  corporation,  and  not 
to  be  compared  to  the  cases  of  bye-laws,  &c.,  for  they  are 
generally  incident  to  all  corporations ;  but  this  is  particular. 

Powell,  justice.  The  question  is,  whether  this  corporation 
can  make  persons  free  thereof  who  live  out  of  the  town  ? 

Holt,  chief  justice.  As  this  corporation  is  constituted,  all 
persons  that  are  inhabitants,  are  of  the  corporation  as  suck. 
And  he  said  they  were  freemen. 

But  Pou^e/Z,  justice,  thought  that  would  be  of  dangerous 
consequence,  that  by  their  mere  coming  and  inhabiting  there, 
they  should  gain  a  freedom. 

But  doubtless  by  the  ancient  and  common  law,  a  residence 
for  a  year  and  a  day  vnthin  any  free  borough,  made  the  party 
free  of  that  borough ;  and  though  he  was  a  villain  before,  he 
thenceforward  becam^a  freeman. 

*  See  before,  p.  1495.  t  10  Co.  92. 

t  Raftt.  Ent.  530. 
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Anne.        The  reader  will  not  fail  to  obflerve,  that  in  this  case  are 

involved   all    the    leading   principles   before   asserted — the 

power  of  admitting  freemen  is  to  be  limited  by  local  resi- 

j       dence,  and  fit  qualification — ^but  being  resident,  and  having 

^       the  qualifications,  the  inkahitants  are   entitled  to  be  bur- 

'       gesses.     Above  all,  it  is  expressly  affirmed,  that  the  term 

^^  freeman"  is  properly  referable  to  the  common  law  with 

respect  to  villainage  and  freedom. 

MUNICIPAL  DOCUMENTS. 

Besides  the  few  cases  quoted  above — the  following  mnni- 
cipal  documents  of  this  reign  may  properly  be  inserted,  as 
confirming  the  former  records. 

HYTHE, 

1707.  At  an  assembly  of  the  mayor,  jurats,  and  commjonerg  then 
holden,  ^^  it  was  resolved,  this  assembly  will  admit  all  such  to 
their  freedom  to  this  corporation  as  have  a  right  by  birUi  or 
marriage^  that  do  appear  to  claim  the  same,  and  are  recant 

Scot  and  in  this  town,  and  of  ability y  paying  scot  and  lot;  whereupon 
five  persons  claimed  to  be  admitted  into  the  franchise,  being 
free-bom;  and  thereupon  four  were  admitted  and  sworn 
freemen^  ^Kjivag  the  usual  fee  of  \bd." 

Resiancy.     Notwithstanding  this  entry  so  positively  requires  resianey, 

three  years  afterwards,  the  following  perversion  of  a  decision 

of  the  House  of  Commons,  for  the  purpose  of  supporting  non- 

1710.    residents,  is  to  be  found  in  an  affidavit  of  the  eighth  year  of 

Queen  Anne. 

"  In  this  year,  the  election  of  barons  to  serve  in  Parlia- 
**  ment  for  this  town  and  port,  was  determined  by  the  House 
''  to  be  in  the  mayor y  jurats,  common  council,  and  freemen : 
**  upon  a  question  whether  the  right  was  in  the  mayor, 
'' jurats,  common  council,  and  freemen;  or  in  such  of 
'^  them  only  as  inhabited  in  the  port,  who  paid  soot  and  lot ; 
'^  and  the  determination  therefore  as  appears  to  this  depo- 
^'  nent  was,  that  actual  inhabitancy  vh{S  not  necessary  to  con- 
"  stitute  an  elector,  provided  he  was  a  corporator  of  any  of 
"  the  descriptions  therein  mentioned.     And  before  the  resolu- 
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tion  passed,  evidence  appears  to  have  been  given,  that  all  ^°°^* 
who  polled  at  the  election  then  in  dispute,  had  paid  scot  1710. 
"  and  lot ;  though  some  voters  on  both  sides  lived  out  of  the 
**  town,  from  whence  this  deponent  submits  it  to  be  inferred, 
''  that  the  committee  from  whose  decision  the  House  adopted 
^*  its  determination,  did  not  mean  to  negative,  but  rather  to 
'*  admit  the  necessity  of  payment  of  scot  and  lot" 

It  would  be  difficult  to  explain  how  the  freemen  could  pay 
scot    and    bear    lot — particularly  considering  the    ancient  Scot  and 
services  of  the  barons  of  the  Cinque  Ports — ^if  they  were  not 
resident  within  the  borough. 

And  although  it  does  not  belong  to  this  reign,  the  follow- 
ing document,  the  last  there  will  be  occasion  to  cite  relative 
to  Hythe,  may  be  added  for  the  purpose  of  showing,  that  not- 
withstanding this  deposition,  still  some  restraint  was  placed 
upon  non-residence.  Whether  this  bye-law  can  be  supported  Non-resi- 
by  any  principle,  analogy,  or  usage,  or  can  be  reconciled 
with  the  general  law,  must  be  left  to  the  candid  reader  to 
determine. 

^  At  an  assembly  held  inter  alia,  it  was  agreed,  for  the  fur- 
ther establishing  and  better  securing  the  corporation  in  all  its 
just  and  legal  rights  and  privileges ;  that  henceforth  and  at 
all  times  to  come,  there  shall  not  be  at  the  same  time 
more  than  ojie  legal  inhabitant  paying  scot  and  lot  (as  they 
are  commonly  distinguished)  to  ten  local  inhabitants,  Sec" 

And  yet  notwithstanding  the  distinct  history  of  Hythe 
from  the  earliest  times,  and  the  clear  necessity  of  residence 
to  entitle  a  person  to  be  one  of  the  barons  or  burgesses :  non-  Non-resi- 
residents  were  in  modem  times  allowed  without  restraint; 
and  they,  in  fact,  outnumbered  and  controlled  the  inhabi- 
tants, till  the  recent  statute. 

PORTSMOUTH. 

The  following  document  is  found  amongst  the  records  of    1707. 
Portsmouth  of  this  date. 

"  We,  the  major  part  of  the  aldermen  in  being,  of  the 
borough  of  Portsmouth,  do  hereby  demonstrate  to  the  pre- 
sent mayor  and  to  the  minor  part  of  the  aldermen  of  the 
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^""^'  said  borough  as  followeth,  viz. — ^That  forasmuch  as  the  mayor 
1707.  revises  and  neglects  to  summon  a  council,  in  order  to  choose 
aldermen  and.  burgesses,  to  fill  up  and  replenish  the  corpo- 
ration with  fit  members  into  the  many  vacancies  according 
to  ancient  charter,  and  to  our  repeated  request  thereto :  if 
it  should  so  happen  that  by  sickness,  deaths,  or  necessary 
absences^  the  due  proceedings  of  law  or  justice  should  be 
impeded,  we  declare  ourselves  and  each  of  us  not  accessories 
to,  or  accountable  for  the  same. 

"  Furthermore,  saving  to  ourselves  and  successors,  further 
protestations,  we  declare  and  protest  against  all  acts,  that 
have,  and  shall  be  done  in  choosing  and  admitting  members ; 
and  disposing  of  any  of  the  rights,  enfranchisements,  reve- 
nues, or  emoluments  of  the  corporation,  without  the  consent 
of  the  major  part  of  the  aldermen  in   being,  for  choosing 
aldermen,  atid  without  seven  aldermen  present,  for  admitting 
burgesses ;  or   doing  any  other   of  the   aforesaid  acts,   as 
contrary  to  law,  charter,  and  custom,  and  .therefore  void  ipso 
facto,'' 
1708.        There  was  another  similar  remonstrance :  and  the  mayor 
was   removed,  Henry   Maydman   being  substituted  in   his 
1713.    place.     And  in  1713,  the  town  clerk  was  directed  by  the 
mayor  and  aldermen  to  expunge  the  names  of  14  persons — 
said  to  be  illegally  called    as   burgesses — out  of  the  new 
records  of  the  boroughs,  that  no  entry  of  them  might  appear. 

WALES. 

1706.  It  appears  from  the  following  entry,  that  the  same  inconve- 
niences arose  fi-om  the  introduction  of  non-residents  in  Wales 
as  in  England,  and  the  same  means  were  taken  to  enforce 
residence. 

CARDIFF. 

1706.        At  a  common  council  held  in  the  Guildhall,  the  22nd  of 

,  March — ^an  order  recited  that  several  pei*sons  had  been  and 

might  be   thereafter  admitted  burgesses  of  the  town,  who 

were  not  or  should  not  be  resident;  and  might   thereafter 

■  plead   to  be  exempt  from  payment  of  toll,   to  the   great 
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prejndice  of  the  inhabitants  paying  scot  and  lot^  for  pre-    ^°®' 
venting  whereof  it  was  ordered,  that  all  such  out-burgesses   Cardiff. 

.  1708 

or  honorary  burgesses,  who  by  themselves  or  their  servants, 
should  insist  upon  the  immunities  or  privileges  of  bui^esses, 
should  be  liable  and  charged  with  bearing  and  paying  towards 
the  relief  of  the  toton,  and  other  charges  incident  to  the  said 
toivti. 

In  the  same  book  in  which  this  entry  is  made,  the 
accounts  of  the  churchwardens  and  overseers  for  many 
years  are  kept  and  audited ;  and  there  are  several  entries  on 
parish  business.  Nor  can  there  be  any  doubt  from  the  bo- 
rough charges  being  similarly  combined  with  those  for  the 
support  of  the  poor,  both  in  England  and  Wales,  but  that 
originally  the  sick  and  indigent  poor  were  provided  for,  out 
of  the  borough  common  stock. 

SCOTLAND. 

It  was  in  this  reign  that  the  union  between  England  and 
Scotland  was  finally  adjusted;  and  the  articles  for  the  treaty 
of  union  were  ratified  by  an  act  in  the  fifth  year  of  Queen 
Anne ;  in  which  it  was  provided  that  16  peers  should  sit  upon 
the  part  of  Scotland  in  every  ParUament  in  England,  with  the 
same  privileges  as  the  English  peers  ;  and  that  45  represen- 
tatives should  sit  in  the  House  of  Commons,  with  the  same 
privileges  as  the  English  commoners. 

That  statute  was  also  amended  by  the  sixth  of  Anne, 
chap.  6 ;  and  another  was  passed  in  the  same  year  for  settling 
the  manner  of  electing  the  16  peers  and  the  46  commoners, 
in  which  the  royal  boroughs  were  to  take  a  part. 

The  evils  arising  from  the  creation  of  occasional  voters,  by 
multiplying  votes  for  elections  of  members  to  Parliament, 
spread  to  Scotland,  as  it  had  through  England.  And  in  the 
12th  year  of  this  reign  a  statute  was  passed  for  the  preven-  Cap.  6. 
tion  of  this  evil :  whereby  it  was  enacted,  that  no  conveyance 
should  be  effectual  where  an  enfeofiment  was  not  taken,  and 
seisin   registered,  and  given  before  the   teste  of  the  writ; 

*  This  would  be  in  restraint  of  trade,  if  all  who  came  in  were  not  entitled  to 
be  made  free. 
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^^'  adopting  that  period  of  time  which  was  so  generally  in  use 
under  the  common  law  of  England.  And  further  provision 
against  the  splitting  of  votes,  in  the  eighth  sect.,  in  the  16th 
of  George  II.,  chap.  11 ;  and  the  enrolment  of  all  enfeoff- 
ments, and  the  voters  were  required  by  the  former  statute. 

1776.  In  the  16th  of  Geo.  III.,  the  case  of  Linlithgow  occurred 
in  the  House  of  Lords,  from  which  it  appears,  that  when  a 
person  petitions  in  Scotland  to  be  admitted  a  bui^ess,  he, 
in  the  same  manner  as  has  been  noted  in  several  places  in 
England,  engages  to  pay  scot  and  lot. 

IRELAND. 

Some  letters  and  mimicipal  documents  of  this  reign,  may 
serve  to  throw  light  upon  the  application  of  the  New  Rules 
at  this  period :  as  well  as  explain  the  proceedings  in  the  cor- 
poration of  Dublin,  which  bear  so  strong  a  resemblance  to 
many  of  the  transactions  before  recorded  as  to  England  :  par- 
ticularly with  respect  to  London. 

In  the  sixth  year  of  the  reign  of  Queen  Anne,  the  Irish 
House  of  Commons  made  the  following  strong  resolutions : — 

1707.  "  Sabbati,  26th  of  October  1707. 

'^  Resolved,  That  it  is  the  opinion  of  this  committee,  that 
the  privy  council  of  this  kingdom  hath  assumed  a  power  of 
hearing  and  determining  the  right  of  magistrates  of  corpo- 
rations not  within  the  New  Rules;  and  that  their  any  way 
intermeddling  in  such  elections,  or  making  any  law  relating 
to  the  right  or  possession  of  the  office  of  magistrates  in 
corporations,  not  within  the  New  Rules,  or  retaining  any  peti- 
tion, or  cause  relating  thereto,  is  arbitrary,  illegal,  and  of 
dangerous  consequence  to  the  parliamentary  constitution  of 
this  kingdom. 

"  Resolved, That  it  is  the  opinion  of  this  committee,  that  on 
preferring  any  petition  to  the  council  board  of  this  kingdom, 
complaining  of  the  undue  election  or  return  of  any  magis- 
trates, or  other  officer  of  any  corporation  within  the  New  Rules, 
it  is  the  indispensible  duty  of  the  privy  council  to  hear  and 
determine  the  right  of  such  election,  before  they  approve  of 
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the  magistrates  or  officers  of  such  corporation ;  and  that  the    Anne, 
denial  thereof  is  arbitrary  and  illegal. 

*^  To  which  resolutions  the  question  being  severally  put,  the 
House  did  agree  without  any  amendment." 

DUBLIN. 

The  following  extract  from  a  letter  of  this  date,  will  show    1711. 
the  municipal  proceedings  of  Dublin  at  this  period.* 

'^  I  doubt  not  but  you  will  hear  of  an  unlucky  contest  in 
the  city  of  Dublin,  about  their  mayor.  You  may  remember 
(I  think  whilst  you  were  here,  that  is  in  1709)  alderman 
C(mstantin€f  by  a  cabal,  for  so  I  must  call  it,  lost  his  elec- 
tion, and  a  junior  alderman,  one  Forrest,  was  elected  mayor 
for  the  ensuing  year.  Constantine  petitioned  the  council 
board  not  to  approve  the  election;  for  you  must  know  by  the 
New  Rules,  settled  in  pursuance  of  an  act  of  Parliament,  for  New  Rules. 
the  better  regulation  of  corporations,  their  chief  officers  must 
be  approved  of  by  the  governor  and  caundly  after  they  are 
elected,  before  they  can  enter  into  any  of  their  respective 
offices ;  and  if  not  approved  of  in  10  days,  the  corporation 
that  chose  them  must  go  to  a  new  election.  Now  alderman 
Constantine,  upon  the  corporation's  return  of  Forrest,  com- 
plained of  it  as  wrong,  and  desired  to  be  heard  by  counsel ; 
but  my  Lord  Wharton,  then  Lord  Lieutenant,  would  not 
admit  it.  This  passed  on  to  the  year  1710,  and  then  the  pre- 
sent mayor  was  chosen,  alderman  Eccles,  another  junior 
alderman;  and  this  year,  alderman  Barlow,  another  junior. 
Constantine  finding  the  government  altered,  supposed  he 
should  have  more  favour,  and  petitioned  again  of  the 
wrong  done  him;  the  city  replied,  and  we  had  two  long 
hearings.  The  matter  depended  on  an  old  bye-law,  made 
about  the  12th  year  of  Queen  Elizabeth,  by  which  the  alder- 
men, according  to  their  anciency,  are  required  to  keep  their 
mayoralty,  notwithstanding  any  licenses  or  orders  to  the 
contrary.  Several  dispensations  and  instances  of  contrary 
practices  were  produced ;  but  with  a  salvo,  that  the  law  of 
succession   should  stand  good ;  and  some  aldermen^  as  ap-       ^^ 

•   Extract  of  a  Letter  from  Archbishop  King,  to  D/.  Swift,  dated  May  15th.  /jB^'^t^ 
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^°°g'    peared,  had  been  disfranchised  for  not  submitting  to  it,  and 
Dublin,  holding  their  mayoralty.     On  the  contrary,  it  was  urged, 
that  this  rule  was  made  in  a  time  when  the  mayoralty  teas 
looked  upon  as  a  great  burden,  and   the   senior  aldermen 
got  licenses  from  serving  it,  and  hy  faction  and  interest  got 
it  put  on  the  junior,  and  poorer;  and  most  of  the  aldermen 
were  then  papists,  and  being  obliged  on  accepting  the  office, 
to  take  the  oath  of  supremacy,  and  come  to  church,  they 
declined  it;   but  the  case  was  now  altered,  and  most  were 
ambitious  of  it;  and  a  rule  or  bye-law,  that  imposed  it  as  a 
duty  and  burden,  must  be  understood  to  oblige  them  to  take 
it,  but  could  not  oblige  the  electors  to  put  it  on  them ;  that 
it   was   often   dispensed   with,  as    alleged,  and   altogether 
abrogated  by  the  New  Rules,  which  took  the  election  out  of 
the  city,  where  the  charter  places  it,  and  gave  it  to  the  alder- 
men only;  that  since  those  Rules,  which  were  made  in  1672, 
the  elections  have  been  in  another  manner,  and  in  about 
36  mayors,  eight  or  nine   were  junior  aldermen.     On   the 
whole,  the  matter  seemed  to  me  to  hang  on  a  most  slender 
point ;  and,  being  Archbishop  of  Dublin,  I  thought  I  was 
obliged  to  be  for  the  city,  but  the  majority  was  for  the  bye- 
law,  and  disapproved  alderman  Barlow,  who  was  returned 
for  mayor.     I  did   foresee  that  this  would  beget  ill  blood, 
and  did  not  think  it  for  my  lord  Duke  of  Ormond's  interest, 
to  clash  with  the  city;  and  I  went  to  several  of  his  Grrace's 
friends,  whom  I  most  tinist,  before  the  debate  in  council,  and 
desired  them  to  consider  the  matter,  and  laid  the  inconve- 
niency  I  apprehended  before  them,  and  desired  them  to  take 
notice  that  I   had   warned  them;   but   they  told  me,  that 
they  did  not  foresee  any  hurt  it  would  be  to  his  grace.     And 
I  pray  it  may  not ;  though  I  am  afraid  it  may  give  him  some 
trouble. 

"  The  citizens  have  taken  it  heinously,  and  as  I  hear,  met 
to-day,  and  in  common  council  repealed  the  bye-law,  and 
have  chosen  aldermen  Barlow  again.  I  think  them  wrong 
in  both,  and  a  declaration  of  enmity  against  the  council  and 
government,  which  feud  is  easier  begun  than  laid.  It  is 
certain  the   council  must  disapprove  their  choice,  it  being 
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against  the  New  Rules,  as  well  as  good  manners.    And  what    Anne, 
other  steps  will  be  made  to  correct  them,  I  cannot  say:   Dublin. 

1711 

whereas  if  they  had  appointed  a  committee  to  view  and 
report  what  old  obsolete  bye-laws  were  become  inconvenient, 
and  repealed  this  among  the  rest,  it  would  not  have 
given  offence ;  and  if  they  had  chosen  another  instead  of 
Barlow,  I  believe  he  would  have  been  approved,  and  there 
had  been  an  end  of  the  contest.'** 

The  following  is  a  letter,  among  the  Southwell  MSS.,  to  ^SioS*^* 
Lord  Dartmouth :  1712. 

"  My  Lord, — I  had  this  evening  an  express  from  Ireland, 
with  the  enclosed  letters  from  the  lords  justices,  to  your  lord 
president ;  and  I  had  seven  letters  from  members  of  the  privy 
council,  viz. : — from  the  three  chief  justices — ^the  chancellor 
of  the  exchequer — ^the  auditor-general — and  the  bishops  of 
Down  and  Killaloe — also  from  the  deputy  clerk  of  the 
council. 

'^  In  all  which  they  do,  in  the  humblest  manner,  represent 
and  entreat  her  majesty  that  they  may  be  allowed  to  disap- 
prove of  alderman  Barlow,  and  do  assure  you,  that  whatever 
choice  afterwards  the  city  shall  make,  shall  be  readily 
approved :  they  allege,  as  indeed  very  true, — 

''  1.  That  Barlow  was  the  man,  who,  after  being  chosen  and 
rejected  last  year,  was  put  up  again  a  second  time,  and 
was  chosen  by  the  city ;  which  Mr.  Attorney-General  here 
allows  is  punishable,  and  for  which  they  might  be  prosecuted. 

"  2.  What  was  done  the  last  year  being  purely  in  vindication 
of  her  majesty's  prerogative :  if,  in  the  instance  of  this  man, 
it  should  be  given  up,  it  would  encourage  factious  people 
to  nose  the  lords  justices  there,  which  cannot  be  for  her 
majesty's  service. 

"  3.  It  would  have  a  very  ill  effect  upon  all  other  corpora- 
tions under  the  New  Rules,  who  would  presently  think  her 
majesty  had  given  up  her  right  of  rejecting ;  and  consequently 
fill  them  with  a  spirit  of  faction  not  easily  afterwards  to  be 
reduced." 

•  Swift's  Works,  xix.  81. 
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Anne. 


Dublin.       From  the  lords  justices  (Sir  Constantine  Phipps  and   the 
^^*^-     Bishop  of  Tuam),  to  Mr.  Secretary  Southwell  : 

"  Dublin  Castle,  3rd  May,  1712. 

"  Sir, — Yesterday  the  lorf  mayor  and  aldermen  of  the  city 
of  Dublin  proceeded  to  the  election  of  lord  mayor  and 
sheriffs  for  the  next  year ;  and  have  elected  alderman  Barlow 
for  lord  mayor,  who  was  twice  before  disapproved  of  by  the 
government  and  council ;  and  one  Gleg  and  one  Somerville 
for  sheriffs,  who  have  also  been  ah^ady  disapproved. 

"  You  see  by  this  method  of  proceeding,  they  are  determined 
not  to  choose  persons  in  the  interest  of  the  government.  But 
before  we  approve  of  this  election,  we  think  it  necessary  to 
know  her  majesty's  pleasure  ;  whether,  in  case  alderman 
Constantine  should  petition,  we  may  support  him  in  his 
pretensions.  For  if  we  do,  it  will  have  this  consequence,  that 
there  will  be  successively  three  good  men  chosen,  by  whose 
management,  during  their  magistracy,  the  city  may  be  re- 
covered out  of  the  direction  of  the  present  set  of  men,  who 
have  strenuously  opposed  her  majesty's  prerogative  and  the 
right  of  the  council  here.  But  if  it  be  her  majesty's  pleasure 
that  alderman  Barlow  should  be  approved,  we  shall  readily 
obey,  though  we  apprehend  by  it,  that  her  majesty's  power 
and  prerogative  in  the  city  will  be  absolutely  lost ;  and  there- 
fore we  desire  you  will  take  such  measure  as  you  shall  think 
proper  to  lay  this  matter  before  her  majesty,  signifying  her 
pleasure  to  us  therein  with  all  expedition,  because  we  shall 
forbear  doing  anything  thereon  until  we  hear  from  you." 

1713.  At  a  board  of  aldermen*  held  at  the  Tholsell  of  the  city  of 
Dublin,  the  29th  of  September,  1713; 

'^  The  humble  memorial  of  19  out  of  the  24  aldermen  of 
the  city  of  Dublin,  to  the  lord  mayor. 

"  When  we  last  met,  your  lordship  was  pleased  to  nominate 
alderman  Constantine,  alderman  Mason,  and  alderman 
French,  to  be  put  in  election  for  the  mayoralty :  your  lordship 
would  not  permit  us  then  to  proceed  to  an  election,  by  insist- 

*  Southwell  MSS. 
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ing  that  we  should  choose  only  one  of  your  then  three  no-  ^'^"^ 
minee  aldermen^  and  thought  fit  to  refuse  putting  the  question  Dublin. 
on  alderman  Walton's  objection  against  alderman  Constan- 
tine  being  put  in  election  for  the  mayoralty,  he  having^  far 
almost  two  years  together  refused  €Utending  the  duty  of  his 
place,  since  which  time  her  majesty's  gracious  proposal  (the 
substance  thereof  was  to  have  another  alderman  nominated  in 
the  stead  of  the  person  against  whom  exception  was  taken  for 
his  having  already  served  as  lord  mayor,  whereby  Sir  William 
Founds  was  very  plainly  described)  to  accommodate  our 
differences  is  come  into  this  kingdom,  and  was  communi- 
cated to  us  at  the  council  board  yesterday  by  the  lord 
chancellor,  viz. : — ^That  your  lordship  should  strike  out  one 
of  your  last  nominee  aldermen  and  add  another  alderman  to 
the  two,  and  thereupon  we  should  proceed  to  an  election. 

"  To  show  our  duty  to  her  majesty, and  cheerful  compliance 
with  whatever  comes  recommended  by  the  best  of  queens, 
we  do  hereby  declare,  that  if  your  lordship  will  strike  out 
any  one  of  the  aldermen  nominated  by  your  lordship  at  our 
la^t  meeting,  and  put  in  the  stead  of  one  of  your  nominee 
aldermen,  any  other  who  has  not  served  in  the  mayor- 
alty, we  will  instantly  proceed  to  an  election,  and  thereby 
prevent  the  confusion  and  inconveniences  that  may  attend 
the  not  having  new  magistrates  to-morrow  in  this  city ;  but 
if  your  lordship  shall,  notwithstanding  her  majesty's  gracious 
interposition,  act  contrary  thereto,  by  refusing  to  strike 
out  one  of  your  nominee  aldermen  mentioned  in  your  own 
nomination  paper,  at  our  last  assembly,  and  before  her 
majesty's  royal  pleasure  was  known  therein ; — ^we  beg  leave 
to  protest  against  your  lordship's  proceedings  therein,  and 
to  let  your  lordship  know,  that  you  only — (her  majesty's 
principal  secretary  of  state's  letter  had  expressions  in  it 
to  the  following  purport;  viz.  that  if  the  expedient  afore- 
mentioned was  not  readily  and  thankfully  accepted  of 
by  the  aldermen,  which  was  the  utmost  condescension 
they  could  hope  for  from  the  government,  then  they  were 
to  be  answerable  to  their  queen  and  country  for  all  the 
confusion  and  inconveniences  that  might  result  from  their 
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Anne,  non-compliance) — will  be  answerable  for  the  slight  that  will 
Dublin,  thereby  be  put  on  her  majesty's  recommendation^  and  for 
the  fatal  consequences  of  leaving  this  city  without  mayor 
or  sheriffs  to-morrow :  and  at  the  same  time  we  earnestly 
entreat  your  lordship  to  take  this  our  necessary  applica- 
tion into  serious  consideration/' 

Signed  by  19  persons. 

1713.        "The  lord   mayor  put  in  a  petition  to  the  council   for 

1  ft  A II  intst  •/  1  1 

'  leave  to  rejoin  to  the  aldermen's  reply,  and  yesterday  the 
council  met^and  allowed  time  to  rejoin,  and  they  have  given 
him  to  the  26th  to  put  in  his  rejoinder,  and  the  aldermen  to 
have  a  copy  of  it,  and  the  case  to  be  heard  on  the  9th  of 
September;  and  all  the  privy  councillors  in  the  kingdom 
are  to  attend  at  that  time, 

"  While  I  am  speaking  of  the  proceedings  of  our  city,  in 
relation  to  the  election  of  magistrates,  I  must  inform  you 
what  effect  it  has  on  other  corporations;  for  yesterday  I  had 
Coleraine.  an  account  from  Coleraine,  that  because  the  mayor  of  that 
town  would  not,  at  the  desire  of  the  aldermen,  call  a  court, 
and  elect  two  new  aldermen  and  burgesses,  in  the  room  of 
so  many  deceased,  sixteen  of  the  aldermen  met  together, 
and  by  an  act  of  their  own  making,  disfranchised  the  mayor, 
chose  a  new  mayor  in  his  room  for  the  remainder  of  this 
year,  elected  two  new  aldermen,  and  a  burgess,  and  pro- 
ceeded to  make  several  other  acts  and  orders  relating  to 
the  corporation.  I  give  you  this  account,  to  let  you  see 
what  influence  the  proceedings  of  the  city  of  Dublin  have  in 
other  corporations,  and  where  these  matters  will  end  God 
knows.  But  I  think  some  stop  should  be  put  to  them  by 
some  smart  steps  towards  humbling  the  aldermen  of  Dublin, 
and  then  lesser  corporations  will  be  afraid  of  the  like  pro- 
ceedings for  the  future." 

*  Extract  of  a  letter  from  Mr.  Dawson,  Southwell  ]^1SS. 
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A  statute  of  the  fifth  of  George  I.,  for  the  quieting  and     1718. 
establishing  of  corporations^  recites  the  13th  of  Charles  11., 
and  giving  a  new  oath,  confirms  and  indemnifies  those  who 
had  not  taken  the  former,  which  are  repealed. 

Another  of  the  ninth  year,  relative  to  the  manufacturers     1722. 
of  stuffs  and  yams  in  Norwich,  provides  that  all  persons  in--  inhabiting. 
Juibiting  or  living  in  the  city  being  such  manufacturers,  or 
employing  servants  in  such  manufactures,  or  having  any  in- 
terest, stock,  share,  or  partnership  therein,  should,  upon  their 
request  at  any  6ourt  of  mayoralty,  or  assembly  of  the  mayor, 
sheriff,  dtizeriSy  and  commonalty^  be  made  free^  paying  one      ^'««' 
and  twenty  shillings  for  such  admission;   and  all  persons 
who  should  be  such  manufacturers,  and  living  or  inhabiting 
in  the  town,  being  foreignersy  should  be  admitted,  paying  a 
sum  not  exceeding  5/.,  and  they  were  all  to  be  sworn.     Re- 
gulations   are  added  for   the  electing    and    swearing   the 
sherifiT,  the  mayor,  and  common  councihnen. 

In  the  1 1th  of  George  I.  an  act  was  passed  for  preventing     1724. 
the  inconveniences  arising  from  the  want  of  the  due  election 
of  mayors  or  other  chief  magistrates   of  boroughs  or  cor^  Corpora- 
porations   upon  the  days   appointed    by  charter    or   usage    Uuge. 
for  that  purpose,  and  directing  in  what  manner  such  elec- 
tions should  be  made.     It  recites,   "that  in  many  cities.   Cap. 4. 
"  boroughs,  and  towns  corporate  in  England,  Wales,  and 
**  Berwick-upon-Tweed,  the  election  of  the  mayor,  bailifiT,  or 
*'  other  chief  officer,  is  by  charter  or  ancient  usage ^  confined 
**  to  a  particular  day  or  time,  without  any  provision  how  to 
''  act  in  case  no  election  is  made.    And  it  frequently  happens 
*'  that  certain  acts  were  required  to  be  done  at  certain  times 
**  for  completing  such  elections,  and  by  the  contrivance  or 
"  defaidt  of  the  persons  who  ought  to  hold  the  court  or  pre- 
"  side  in  the  assembly  where  such  elections  ought  to  be  made, 
**  or  such  acts  to  be  done,  or  bv  accident,    no   courts  or 
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George  I.  «  assemblies  have  been  held,  or  elections  made,  or  such  acts 
1724.  "  done  within  the  time  fixed  for  that  purpose ;  in  which  cases, 
"  if  elections  of  such  ofBccFS  could  not  afterwards  be  made 
"  or  completed  y  or  in  consequence  of  such  omission,  the  cor- 
"  poration  should  be  dissolved,  great  mischief  might  ensue  : 
^*  It  provides,  that  where  the  elections  should  not  be  made  on 
*'  the  days  appointed,  or  the  election  should  become  void, 
'^  the  corporation  should  not  thereby  be  deemed  or  taken  to 
"  be  dissolved  or  disabled  from  electing  such  officers  for  the 
"  future ;  but  if  there  is  no  election,  they  might  meet  upon 
'^  the  next  day  and  proceed  to  the  election,  and  do  every  act 
^*  necessary  for  completing  it,  in  such  manner  as  was  usual ; 
'^  and  in  case  the  officer  who  ought  to  preside  were  absent, 
''  the  nearest  in  place  present  was  to  preside. 

'^  And  if  no  such  election  should  be  made,  or  it  should 
*'  become  void,  the  court  of  King's  Bench  might  issue  a  man- 
"  damus  to  proceed  to  the  election." 

The  third  sect,  recites,  'Hhat  in  certain  boroughs  and  towns 
"  corporate,  in  England,  Wales,  and  Berwick-on-Tweed,  the 
"  mayor,  bailiff,  or  other  chief  officer  was  nominated,  elected, 
Leet.  "  or  sworn,  at  a  court  leet,  or  view  of  frankpledge,  or  some 
"  other  court ;  and  by  reason  of  the  contrivance  or  default 
''  of  the  lord  or  his  steward,  in  not  holding  the  same,  or 
^'  by  some  accident  it  hath  happened,  that  no  due  nomi* 
"  nation,  election,  or  swearing  of  such  officers  have  been 
'^  made.  And  enacts  that  the  court  of  King's  Bench  might 
''  issue  a  mandamus,  and  do  every  other  act  necessary  to 
"  be  done. 

'^  It  also  imposes  penalties    upon    mayors,   for  absent- 
ing themselves,  and  cures  former  omissions  and  defaults ; 
but  provides   that   the  act    should    not  make  void  any 
*'  charter,  nor   make   good  any  election,  where  judgment 
"  of  ouster  had  been  awarded." 

This  statute  requires  some  remarks,  as  it  is  the  first  legis- 
lative act,  directly  affecting  the  nature  of  boroughs  and  cor- 
porations. The  statute  of  Charles  II.,  relating  only  to  the 
displacing  the  members,  and  that  of  Queen  Anne,  to  the 
remedies  connected  with  thisir  elections;  but  the  present 
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act  appears  to  be  founded  upon  the  abuses,   which  had  George  i. 
crept  into  these  institutions.  1724. 

It  speaks  of  boroughs  or  corporations,  as  if  there  were 
some  natural  or  necessary  connexion  between  them ; 
whereas  the  &ct  is  notorious,  that  there  are  boroughs  not 
incorporated,  and  corporations  which  are  not  boroughs ;  and 
the  whole  tenor  of  the  documents  which  have  been  quoted, 
establishes  that  the  former  preceded  the  latter,  by  many  cen- 
turies ;  and  that  incorporation  was  only  an  additional  capa- 
city, superinduced  upon  the  original  institution  of  some 
boroughs,  and  omitted  in  others. 

However  strange  it  may  appear,  after  the  preceding 
history  has  been  considered,  the  courts'*^  have  construed  this 
act  as  if  it  were  confined  to  corporations  alone — omitting 
the  substance,  by  excluding  the  boroughs  from  its  pur- 
view ;  and  adopting  the  shadow,  or  the  accidental  incident 
of  the  corporations,  in  its  stead. 

Again,  the  act  in  its  title  and  provisions  appears  to  have 
assumed,  that  particular  days  might  be  fixed  for  the  elections, 
by  charter  or  n$age. 

The  first  is  the  usual  course.  Prescription  might  be 
another  ground.  But  usage  could  not,  strictly  speaking,  fix 
the  election  to  a  particular  day,  because  it  can  give  no  right 
or  title,  it  is  only  evidence  to  support  prescription,  or  construe 
a  charter. 

It  is  the  more  necessary  to  be  precise  upon  this  point,  * 

because  it  is  from  the  doctrine  of  usage,  and  the  variety  of  Uwge.  ^'^ 
anomalous  proceedings  which  it  has  sanctioned,  that  the 
greatest  abuses  have  been  introduced. 

Some  cases  in  the  Court  of  King's  Bench,  in  which,  in 
consequence  of  the  corporations  having,  according  to  the 
modem  doctrines,  neglected  to  keep  up  the  proper  number 
of  the  integral  parts  of  their  corporation,  or  to  hold  their 
elections  on  the  proper  days  appointed  for  that  purpose, 
had  been  held  to  be  thereby  dissolved,  were  the  occasion 

*  This  statute,  and  the  seventh  of  Queen  Anne,  have  been  held  in  many  cases  to 
apply  only  to  corporations— see  Rex  v.  Marsden  and  othen,  3  Burr.  1012;  Rex 
V.  WUliams,  1  Burr.  402 ;  S.  C.  1  Blac.  93 ;  Rex  v.  Wallace,  5  T.  R.  376;  Rex  «. 
Richardson,  5  East,  9G9 ;  Rex  «.  M'Kay,  8  Dow.  &  Ryl.  393. 
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(ieorge  I.  of  this  act — wliich  is  said  to  have  been  drawn  by  Mr.  Justice 
17-24.     Powell.* 

The  point  before  asserted,  that  the  reeves,  provosts,  mayors, 
and  bailiffs,  were  in  fact  all  the  same  officers,  belonging  to 
the  king,  seems  to  be  confirmed  by  this .  statute,  which 
speaks  of  the  mayors,  bailiffs,  and  other  chief 'officers. 

The  indistinctness  with  which  the  tenn  "  corporation"  was 
even  at  this  time  used,  maybe  inferred  from  this  circum- 
stance, th^.t  in  the  title  of  the  statute  **  corporations"  are 
alone  mentioned ;  and  in  the  body  of  it  the  terms  '^  towns 
corporate"  are  adopted,  differing  undoubtedly  in  their  na- 
ture. And  an  undue  estimate  seems  to  have  been  formed 
of  the  relative  importance  of  the  boroughs  and  corporations, 
because  the  mischief  which  is  apprehended  is  attributed  to 
the  dissolution  of  the  corporation ;  whereas  we  have  already 
shown  instances  where,  notwithstanding  the  dissolution  of 
the  corporations,  the  exclusive  jurisdiction  of  the  boroughs 
has  continued. 
Sec.  3.  The  third  section,  in  confirmation  of  the  view  before  taken 
of  the  general  constitution  of  the  boroughs,  refers  to  the 
nomination,  election,  and  swearing  of  the  chief  officers  in  the 
court  Uet ;  and  provides  for  the  court  being  duly  held. 

And  it  is  impossible  to  close  the  observations  upon  this 
statute  without  remarking,  that  the  evils  complained  of  in 
the  act  could  have  been  prevented,  if  the  courts  had  punished 
with  severity  those  who  had  been  guilty  of  the  defaults  which 
led  to  the  mischiefs ;  and,  in  all  probability,  those  defaults 
would  never  have  occurred  if  the  simple  system  of  our  ances- 
tors had  been  continued:  for  in  that  case  all  would  have 
known  what  was  proper  to  be  done,  and  would  probably 
have  enforced  it.  But  when  a  variety  of  usages  had  been 
allowed  to  be  introduced,  the  whole  became  involved  in  ob- 
scurity and  uncertainty,  and  the  proper  course  being  known 
only  to  a  few,  the  many  had  no  means  of  correcting  the  pro- 
gress of  usurpation. 

•  See  Reg.  o.  The  bailiff  of  Bewdley ,  1  Peere  Williams,  207  ;  The  king  against  the 
corporation  of  BanbuT7,  10  Mod.  346 ;  Rex  v.  The  mayor  of  Tintagel,  Mr.  Justice 
Yates'  MS.  See  aUo  Rex  v.  Holmes,  same  MS.  and  the  modem  case  of  Tiverton, 
3  Term  Rep.  222. 
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These  observations  are  strongly  illustrated  by  the  circiini-  Oco'ge  I- 
stances  connected  with  the  city  of  Loridon,  The  mysteries 
and  trading  companies,  which  had  been  much  favoured  and 
promoted  by  James  I.,  had  afterwards  increased  in  their 
importance,  and,  by  degrees  claimed  the  right  of  interfering 
-with  the  municipal  elections.  This  led  to  a  long  series  of 
disputes  and  difficulties,  eventually  calling  for  the  interposi- 
tion of  the  Legislature. 

After  considerable  ferment  and  animosity,  an  act  was 
passed,  which  appears  to  have  essentially  altered  the  ancient 
constitution  of  the  city. 

The  guilds  and  companies  of  London  were,  like  all  others, 
distinct  from  the  municipal  government.  Nevertheless,  con- 
sisting in  a  great  degree  of  the  citizens,  they  had  mixed 
themselves  up  with  the  other  institutions,  and  had  appro- 
priated to  themselves  a  considerable  share  of  the  municipal 
authority. 

The  only  mode  of  fully  comprehending  the  statute  we  are 
about  to  cite,  will  be,  to  briefly  reconsider  the  original  con- 
stitution of  London — in  doing  which,  the  first  material  point 
to  be  laid  down  is,  that  in  all  essential  qualities  it  cor- 
responded with  the  other  boroughs. 

It  existed,  like  them,  under  charters  from  the  crown,  begin- 
ning from  William  the  Conqueror,  which  was  first  granted 
to  the  "  burgh wara,"  or  men  of  the  borough.  Afterwards  the 
charters  were  to  the  citizens ;  and  Middlesex  being  granted 
to  them,  they  were  also  at  one  time,  like  the  Cinque  Ports, 
called  "  baronsy 

The  first  presiding  officer  of  London  was  named  as  in  many  Portreeve. 
other  places,  "  the  portreeve."     And  the  privileges  granted  to 
the  city  and  citizens  in  the  successive  reigns,  in  every  respect 
corresponded  with  those  given  to  other  places.     It  was  also, 
like  many  other  boroughs,  divided  into  tvardSf  in  each  of    Wards. 
which  a  ** wardmote^'  was  held  of  all  the  citizens  resiant    Ward- 
within  the  ward,  who  owed  their  suit  there,  as  it  was  in  fact 
the  leet  of  the  ward. 

The  description  of  the  citizens  already  quoted  from  the 
Year  Book,  and  the  Liber  Assisarum,  corresponds  with  the 
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George  I.  general  description  of  the  suitors  at  this  court ;  and  there- 
fore, the  citizens  were  in  substance,  the  householders  resiant 
in  the  wards,  taxable  to  scot  and  lot. 

There  can  therefore  be  no  doubt  but  it  was  this  class  of 
persons  who,  as  citizens,  attended  in  the  wardmotes,  as,  in 
fact,  they  do  to  the  present  day. 
I^ree.  It  is  true  that  they  were  also  required  to  he  free,  but  upon 
that  qualification  observations  have  already  been  made;  and, 
since  villainage  has  ceased,  it  ought  no  longer  to  exist  as  a 
distinction. 

The  original  doctrines  as  to  freedom,  were  in  some  degree 
Trade,  connected  with  the  right  to  trade ;  and  thus  there  was,  from 
the  earliest  times,  some  affinity  between  the  trading  guilds 
and  the  right  to  citizenship ;  though  it  was  only  to  a  very 
limited  extent,  and  was  rather  founded  upon  the  position, 
that  a  citizen,  being  unquestionably  free,  was  entitled  to 
trade,  than  that  a  trader  was  entitled  to  be  free  of  the  city, 
which  he  was  not ;  unless  he  was  an  inhabitant  householder 
paying  scot  and  lot. 

The  guilds  had  indeed  existed  from  the  earliest  time, 
commencing  with  the  ''  Cni^hton  guild  ;"  and  others 
were  subsequently  recognized  as  having  been  duly 
granted  by  the  king,  whilst  some  were  suppressed  as  adul- 
terine.* 

In  the  reign  of  King  John,t  the  guild  of  weavers  is  ex- 
pressly mentioned  in  a  charter ;  but  they  were  distinct  from 
the  body  of  the  citizens  at  large,;}:  who  petitioned  for  their 
suppression. 

Mysteries.  The  trading  mysteries  and  companies  which  arose  out  of 
the  guilds,  were  also  equally  without  necessary  connexion 
with  citizenship. 

It  was  long  after  the  time  of  legal  memory  that  any 
allusion  was  made  in  the  charters  or  documents  to  livery^ 
men ;  and  therefore  they  could  not  have  rights  by  prescrip- 
tion.    Indeed,  they  could  not  have  had  their  origin  till  after 

Liveries,  the  Sumptuary  statutes,  which  prohibited  the  giving  of  liveries, 

*  See  before,  p.  341.  t  See  before,  p.  383. 

X  See  before,  Mysteries  of  Cooks,  p.  955,  temp.  Edward  IV. 
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for  the  purpose  of  curtailing  the  expences  and  the  power  of  George  I. 
the  lords,  by  restraining  their  liveries  and  retainers."*^  And 
it  was  from  an  exception  contained  in  those  statutes,  in 
favour  of  the  guilds  and  fraternities,  with  their  wardens  and 
other  officers  that  they  had  their  origin.  They  are  not 
mentioned  in  any  of  the  charters  of  London,  and  do  not 
occur  in  any  of  the  documents  till  comparatively  speaking 
modem  times. 

The  articles  indeed,  in  the  reign  of  Edward  II.,  required 
that  the  inhabitants  to  be  admitted  should  be  of  some  trade 
or  mystery ;  but  nothing  further  appears  upon  that  head :  and 
such  a  requisite  is  not  referred  to  in  the  legal  definition 
before  cited  of  the  citizens ;  nor  are  the  liverymen  expressly 
mentioned  till  long  afterwards. 

The  first  instance  of  any  reference  to  the  liveries  is  rather  Liveries, 
to  the  dress  than  the  persons ;  and  occurs,  not  in  a  charter, 
but  in  an  order  of  common  council,  in  the  seventh  of 
Edward  IV.,  at  which  the  commonalty  were  present,  and  1467. 
which  directed,  '^  that  no  freeman  or  officer  of  the  city  should 
''  use  the  livery  of  any  lord  or  other  grandee,  under  the 
*'  penalty  of  losing  his  freedom ;  and  that  thenceforth  the 
*^  election  of  mayor  should  be  made  by  the  common  council, 
^'  the  masters  and  wardens  of  each  mystery  coming  in  their 
'^  livery  and  by  other  good  men  for  that  purpose  specially 
"  summoned.''^  An  order  which  certainly  has  not  the  effect 
of  increasing  the  importance  of  the  livery,  but  seems  rather 
to  disparage  them,  and  is  reconcileable  with  the  original  elec- 
tions by  the  inhabitant  householders ;  becadse  the  masters 
and  wardens  who  were  to  attend  might  be  also  inhabitant 
householders  of  the  wards,  and  therefore  citizens.  The 
other  persons  to  be  specially  summoned  for  that  purpose 
might  be  the  ancient  representatives  from  the  difTerent 
wardmotes.  If  the  order  had  any  other  meuiing  than  this, 
the  legality  of  it  might  be  reasonably  questioned.  And 
still  more  the  legality  of  the  ordinance  in  the  16th  year  of  1475. 
the  same  reign,  in  which  it  was  agreed,  '^  that  the  masters  and 
"  wardens  of  the  mysteries  of  the  city  in  their  halls,  or  other 

*  See  before,  p.  1044.  t  Lib.  L.  fo.  53. 
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George  T.  "  fit  and  conyenient  places  of  the  city,  associating  with  them- 
''  selves  the  honest  men  of  their  mysteries,  being  clculin  their 
"  livery,  should  meet  together  at  the  Guildhall,  for  the  elec- 
''  tion  of  mayor  and  sheriffs  of  the  city,  and  that  none 
'^  others  except  the  good  men  of  the  common  council  of 
<*  the  city  should  be  present  at  the  elections."* 

This  ordinance,  partly  made  by  members  of  the  mysteries, 
who  had  no  authority  to  interpose  in  the  making  of  bye-laws, 
altogether  changed  the  right  of  election  from  the  citizens  at 
large,  who  were  the  householders,  and  were  accustomed  to 
meet  in  the  different  wards  in  their  wardmotes,  to  the  com- 
mon council,  which  appear  to  have  consisted,  amongst  others, 
of  the  masters  and  wardens  of  the  mysteries,  assembling 
in  their  halls — an  unjustifiable  alteration  of  the  constitution 
of  the  city,  and  an  indication  of  the  manner  in  which  ihe 
trading  companies  encroached  on  the  municipal  rights. 

There  could  be  no  possible  ground  for  supposing  that  the 
masters  and  wardens  of  the  mysteries,  assembled  in  their 
own  halls,  could  have  any  right  to  interfere  with  the  govern- 
ment of  the  city,  or  its  officers,  either  in  their  election,  or 
otherwise ;  and,  therefore,  there  can  be  no  doubt  that  this 
was  another  of  the  usurpations  of  those  bodies. 

The  weavers,  in  the  reign  of  King  John,  had  been  sup- 
pressed for  their  usurpations  upon  the  citizens ;  and  in  the 
reign  of  Edward  III.,  an  effort  had  been  directly  made  by 
the  trading  companies  to  assume  to  themselves  the  election 
of  the  deputies  or  representatives  of  the  wards,  instead  of 
their  selection  by  the  wardmotes.  A  proceeding,  as  we  have 
observed  before,  altogether  unauthorized  by  the  law  or  the 
charters.^ 

It  is  a  striking  proof  of  the  difficulty  which  is  experienced 
in  removing  a  usurpation  once  commenced,  that  this  illegal 
practice  continued,  without  any  considerable  resistance,  till 
the  period  of  the  Commonwealth. 
1650.  In  the  reign  of  Queen  Elizabeth,;}:  it  has  been  seen,  that 
some  attempts  were  made  to  restrain  the  power  of  making 

Lib.  L.  foL  113.  t  See  before,  p.  734. 

X  See  before,  pp  1238»  1419. 
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freemen  by  redemption,  which  was  the  great  abuse  committefi  G«<>'5«  !• 
by  the  trading  companies.      But  the  regulations  then  made     1660. 
did  not  altogether  remove  the  effect  of  the  former  ordinance, 
which  was  not  expressly  repealed. 

A  committee  was  appointed  to  consider  this  subject, 
and  a  report  made  by  them,  upon  reading  and  debating  the 
old  charters,  and  ancient  records ;  which  stated,  that  it  ap- 
peared by  the  ancient  charters,  that  the  election  of  the  mayor 
and  sheriff  was  by  the  commons  and  citizens — that  is,  by 
several  persons  chosen  out  of  the  several  wards  joined  with 
the  common  council — a  method  consistent  with  the  princi- 
ples acted  upon  by  other  cities  and  boroughs,  when  the  grand 
and  petit  juries  occasionally  did  acts  for  the  whole  body  of 
the  citizens  or  burgesses — and  London  being  divided  into 
several  wards,  had  several  juries,  some  of  whom,  as  repre- 
sentatives for  the  whole  ward,  went  to  the  common  council, 
which  was  the  aggregate  meeting  of  the  persons  from  the 
respective  wardmotes. 

It  appears  that  on  the  occasion  of  this  discussion,  the 
companies  also  made  a  petition  upon  the  same  subject, 
many  of  the  citizens  being,  as  might  be  expected,  members 
of  the  companies. 

Their  petition  alleged,  that  the  elections  had  been  made 
in  several  ways,  and  with  continual  alterations,  and  dis- 
turbances. In  the  reign  of  Edward  III.,  by  the  mayor  and 
aldermen,  with  the  most  sufficient  men  of  the  ward. 
In  the  eighth  year  of  the  same  king,  by  the  ^'  aldermen 
and  most  discreet  citizens."  In  the  twentieth  year,  by  the 
"  mayor  and  all  the  aldermen,"  and  twelve,  eight,  or  six,  of 
every  ward,  according  as  the  ward  should  be  great  or  small. 
All  of  which  was  consistent  with  the  view  before  taken  of 
the  elections,  as  ordinarily  made  throughout  the  country; 
and  these  elections  appear  to  have  been  by  the  '^  com-  CommoD 
mon  counsel"  of  all  the  parties  assembled — sometimes  de- 
scribed as  the  "  whole  commonalty,"  and  sometimes  by  other 
names.  Which  imports  that  they  acted,  according  to  the 
familiar  meaning  of  the  words,  by  their  common  counsel  or 
consent,  and  not  as  a  body  called  the  "  common  council,"  to 
which  any  peculiar  or  artificial  character  could  be  attributed. 
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Q"^'^  ^*      In  the  petition,  it  is  said,  that  in  the  60th  year  of  Edward 

1650.  III.,  the  election  was  made  by  a  number  of  the  men    of 
Mysteries.  ^^^  mysteries;   but  it  seems  to   want  proof;   and,   at    all 

events,  if  that  election  were  so  made,  many  immediately  sub- 
sequent were  by  the  "  men  of  the  wards :"  so  that  the  claim 
by  the  men  of  the  mysteries  seems  only  occasionally  to  have 
been  exercised,  and  more  frequently  superseded — and  there- 
fore, at  the  most,  it  amounts  only  to  a  disputed  usoffe,  and 
cannot  be  supported ;  particularly  as  the  general  tenor  of  the 
charters  and  records,  and  the  principles  of  the  law,  would  be 
opposed  to  it. 

In  the  reign  of  Edward  IV.  it  is  stated,  that  the  mysteries 

again  interposed,  which  seems  probable,  from  the  order  to 

which  we  have  before  referred. 

The  petition  rather  strongly  asserts,  that  "  a  great  part  of 

Compa-   "  the  government  of  the  city  was  settled  in  the  companies ;" 

Dies.  , 

which  might  be  much  doubted,  and  certamly  never  ought  to 
have  existed. 
Livery.  It  is  also  asserted  by  the  liverymen — but  considering  the 
illegality  of  the  order  of  the  16th  of  Edward  IV.,  it  is  hardly 
possible — that  they  had  for  nearly  two  hundred  years  together 
enjoyed  the  right  of  electing  the  mayor  and  sheriffs  ;  and  in 
the  prayer  they  describe  themselves  as  for  the  most  part  the 
most  ancient  and  able  citizens  of  the  city,  which  alone  can 
explain  their  interfering  at  all — for  as  "  citizens,"  according 
to  the  legal  definition  of  them,  they  would  be  entitled  to  in- 
terfere ;  but  not  as  members  of  the  companies  or  mysteries. 
.  These  petitions  were  referred  to  another  committee,  and 

another  petition  was  presented  by  the  *'  citizens  and  inhabi- 
tants," which  stated,  that  by  the  ancient  liberties  of  the  city 
the  freemen  only  could  vote  in  the  choice  ;  and  complain  of 
the  liverymen  having  interfered  in  such  elections ;  and  pray 
that  the  representatives  of  the  freemen,  chosen  by  every 
ward,  might  be  authorized  to  choose  the  supreme  officers. 
'  The  respective  petitioners  were  directed  to  be  heard  by 

counsel,  and  after  hearing  them  the  following  order  was 
made  :* — 

1651.  "  Whereas  by  the  ancient  charters  granted  and  confirmed 

*  4th  Nov.  1651.  Jor.  ib.  fol.  65  b. 
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to  this  city,  the  election  of  the  mayor,  sheriffs,  and  other  ('eorge  I. 
officers  ought  to  be  by  the  citizens  or  commonalty  there-  I65i. 
*'  of,  whereby  it  is  evident  that  the  whole  commonalty,  Citizens. 
"  either  personally  (if  without  confusion  it  might  be  done), 
"  or  by  their  representatives  chosen  by  them  for  that  pur- 
'^  pose,  were  to  have  a  vote  in  all  such  elections ;  but  of 
"  later  times  the  masters,  wardens,  and  liveries  of  the  several  Liveries. 
^*  companies  of  this  city,  have  used,  and  taken  upon  them 
"  (with  the  exclusion  of  all  other  citizens),  to  make  the  said 
"  elections ;  which  practice  of  theirs  seems  to  be  grounded 
**  upon  an  act  of  common  council,  made  the  23rd  day  of  Sep- 
"  tember,  in  the  seventh  year  of  King  Edward  IV. ;  before 
"  which  time  the  same  elections  had  been  made  by  a  certain 
"  number  of  persons  chosen  out  of  every  ward  for  that  pur- 
*'  pose,  as  appeareth  by  an  act,  or  order  of  the  common  hall, 
"  made  in  the  20th  year  of  King  Edward  III.,  whereby  (to 
"  avoid  inconveniences  happened  before  that  time  in  general 
"  assemblies  of  the  citizens)  that  method  of  elections  by  re- 
"  presentatives  was  appointed :  Now,  forasmuch  as  divers 
"  companies  of  the  citizens  of  this  city  have  no  liveries  at 
"  all,  and  so  have  no  manner  of  vote  in  the  elections  by 
"  liveries ;  and  for  that,  by  the  constitution  of  most  of  the 
other  companies,  the  liveries  thereof  are  not  chosen  by  the 
whole  brotherhood,  but  by  a  few — ^as,  namely,  the  wardens 
**  and  assistants  only ;  and  thereby  the  greatest  part  of  the 
"  citizens,  members  of  those  companies,  are  also  excluded 
"  from  having  any  vote,  either  in  person  or  representation, 
in  the  elections  before-mentioned ;  and  so  that  great  privi- 
lege of  choosing  their  mayor,  sheriffs,  and  other  officers,  is 
wholly  taken  away  from  them,  to  their  great  grief,  occa- 
"  sioning  thereby  their  often  complaints :  For  remedy  where- 
"  of,  and  to  the  intent  the  ancient  charters  of  this  city,  touch- 
"  ing  elections,  might  be  pursued  and  kept  inviolable  ;  be  it 
"  enacted  and  ordained,  that  from  thenceforth  the  election  of 
"  the  mayor,  sheriffs,  burgesses  for  Parliament,  and  all  offi- 
"  cers  of  and  belonging  to  the  city,  formerly  used  to  be 
"  chosen  in  a  common  hall,  should  be  made  in  the  common 
"  hall  of  the  city,  at  such  times  as  had  been  formerly  used 
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George  I.  "  in  that  behalf,  and  by  such  persons,  and  in  such  manner, 
1651.  ^'  as  there-under  mentioned ;  that  is  to  say,  that  the  alder- 
"  men  and  common  councilmen  of  every  ward  of  the  city, 
"  and  the  like  number  of  other  honest  men  of  each  ward,  to 
"  be  chosen  yearly  for  that  purpose,  in  the  wardmote  to  be 
"  held  by  the  inhabitants  of  the  ward,  should  be  repre- 
*'  sentatives  of  all  the  inhabitants  of  each  ward,  as  touching 
"  every  such  election,  and  should  for  ever  thereafter  be  the 
''  only  electors  in  every  such  election  in  the  common  hall, 
"  and  should  be,  from  time  to  time,  returned  by  the  ward- 
"  mote  inquests  of  every  ward,  respectively,  in  their  presen- 
''  tations  as  rqyresentatives  and  electors,  for,  and  on  behalf 
'^  of  the  inliabitants  of  the  same  wards ;  and  should  be  duly 
''  summoned  to  the  common  hall,  when  any  election  was  to  be 
"  made  there  by  the  lord  mayor  of  the  city,  for  the  time 
"  being,  or  his  officer  thereunto  appointed  :  and  that  every 
"  election  of  any  of  the  officers  aforesaid,  which  should 
''  be  made  by  the  aldermen,  common  council,  and  the  other 
"  persons  to  be  chosen  in  eveiy  ward  for  that  purpose,  or 
''  by  the  major  part  of  them,  assembled  in  the  common 
"  hall,  should  be  good  and  effectual  to  all  intents  and  pur- 
'^  poses,  as  if  the  same  had  been  made  by  all  the  citizens  of 
"  this  city,  in  their  own  persons ;  and  that  no  person  or  per- 
''  sons,  save  only  the  electors  thereby  appointed,  should  be  at 
"  any  time  thereafter  admitted  unto,  or  have  any  vote  in  any 
'^  the  elections  aforesaid  :  And  it  was  further  enacted  and 
*'  ordained,  that  all  former  acts,  orders,  and  determinations, 
"  theretofore  made  by  the  court  of  common  council,  or  by  the 
"  citizens  of  this  city,  in  any  court  or  meeting,  for,  or  touch- 
''  ing  the  election  of  any  the  officers  aforesaid,  should  be,  and 
,  "  were  thereby  repealed,  and  made  null  and  void,  to  all  in- 
''  tents  and  purposes." 
Usage.  It  does  not  distinctly  appear  what  was  the  usage  imme- 
diately after  the  making  of  this  order ;  and  considering  that 
the  Restoration  followed  a  few  years  afterwards,  when  all 
the  corporations  were  re-modelled  under  the  corporation  act; 
and  considering  also  the  violent  proceedings  in  the  reigns  of 
Charles  II.  and  James  II.,  the  usage  could  not,  under  any 
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circumstances^  be  relied  upon ;  and  as  it  illegally  superseded  George  I. 
the  ancient  constitution  of  the  city^  it  may  be  assumed  to 
have  been  set  aside,  and  the  ancient  course  restored  by  the 
statutes  of  William  III. 

Had  the  order  in  the  16th  of  Edward  IV.,  produced  the 
subsequent  usage  which  is  attributed  to  it,  it  is  singular  that 
no  trace  of  the  interposition  of  the  liverymen  is  to  be  met 
with  in  subsequent  charters ;  and  in  concluding  the  observa- 
tions which  should  precede  the  statute  of  George  L,  it  may 
be  remarked,  that  there  seems  hardly  any  usurpation  in  the 
history  of  our  municipal  institutions  which  has  less  support 
of  legal  principle  or  warrant,  or  less  foundation  in  charter  or 
grant  of  any  kind,  than  the  claim  set  up  by  the  liverymen  of 
London  to  interpose  in  the  municipal  elections. 

The  guilds — mysteries — and  trading  companies — doubt- 
less have  done,  and  still  are  capable  of  doing,  essential 
services  to  trade  and  commerce;  and  abundant  reasons 
might  be  urged  for  supporting  them  in  their  wealth — in- 
fluence— and  privileges ;  but  their  interference  should  be 
solely  confined  to  trade  and  commerce,  and  they  should  not 
be  allowed  to  interpose  in  the  municipal  government. 

The  statute  of  George  I.  is  intituled  ''  an  act  for  regulating     1724. 
the  elections  in  the  city  of  London,  and  for  preserving  the   cap^  18. 
peace,  good  order,  and  government  of  the  city." 

It  was  preceded  by  much  discussion  ;  and  petitions  were 
presented  both  in  support  of  it  and  against  it.  One  of  them 
stated,  that ''  at  the  elections  by  the  liverymen,  numbers  of 

people  who  had  no  right  to  vote,  broke  in  with  noise  and 

violence  upon  the  legal  electors,  and  polled  in  their  own 

and  borrowed  names,  and  personated  absent  electors :" — 
Complaints  necessarily  arising  out  of  an  election  to  be  made 
by  such  extensive  bodies  .as  the  liverymen  of  different 
companies,  not  known  to  each  other:  but  which  would 
not  be  likely  to  occur,  if  the  elections  were  by  the  inhabitant 
householders  of  the  different  wards,  sworn  and  enrolled  at 
the  ward-mote  or  by  their  representatives,  the  inquest  jury- 
men, or  other  selected  persons. 

With  respect  to  the  elections  in  the  wards,  other  grievances 
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George  I.  y^ete  suggested  in  the  petition,  some  of  which  arose  from 

1724.     the  obsolete  quaUfications  of  birth  and  senrice;  and   the 

Birth,    exercise  of  the  power  of  admission  by  redemption,  by  which 

many  inhabitant  householders  of  proper  station  in  society 

were  excluded  from  being  freemen,  so  that  persons  called 

Uafree-    **  unfreemen/'  who  contributed  to  the  charges  of  the  wards, 

complained  that  they  had  not  a  right  to  vote  in  the  election 

of  the  ward  officers :  to  which  the  ireemen  answered,  tliat 

the  '^  unfreemen"  would  not  entitle  themselves  by  purchasing 

their  freedom,  though  they  carried  on  considerable  branches 

of  commerce  in  the  city,  and  yet  were  exempt  from  all  the 

offices  therein.     And  reference  was  made  to  those  who  paid 

Scot,     church  and  poor,  which  was  contended  to  be  paying  their  scot. 

Upon  these  petitions  being  presented  to  the  House  to  bring 
in  a  bill,  it  was  carried  by  a  majority  of  67 ;  there  being  1 16 
for  the  bill,  and  49  against  it. 

Some  of  the  aldermen  petitioned  against  the  bill,  alleging 
it  to  be  destructive  of  their  rights  and  privileges,  to  which 
the  citizens  were,  by  ancient  charters,  entitled. 

Another  petition  was  presented  by  the  mayor,  and  part 
of  the  aldermen,  in  favour  of  the  bill. 

An  order  was  made  that  the  clerks  of  the  several  livery 
companies  should  lay  before  the  House  the  particular  grants 
or  constitutions  by  which  they  were  created,  with  the  num- 
bers of  their  liverymen.  And  the  returns  were  accordingly 
made  by  the  Goldsmiths,  Stationers,  Scriveners,  Bakers, 
Tallowchandlers,  Glaziers,  Coachmakers,  Haberdashers, 
Merchant- tailors,  Clothworkers,  Salters,  Apothecaries,  Glass- 
sellers,  Cooks,  Fletchers,  Painters,  Stainers,  Grocers,  Drapers, 
Waxchandlers,  Turners,  Joiners,  Skinners,  Vintners,  Broi- 
derers  and  Pewterers,  Fishmongers,  Armourers  and  Braziers, 
Brewers,  Barbers  and  Surgeons,  Innholders,  Poulterers,  Mu- 
sicians, Pattenmakers,  Saddlers,  Curriers,  Leather-sellers, 
Blacksmiths,  Loriners,  Upholders,  Butchers,  Farriers,  Glo- 
vers, Needlemakers,  Fruiterers,  Cutlers,  Dyers,  Tylers  and 
Bricklayers,  Weavers,  Coopers,  Ironmongers,  Plumbers, 
Distillers,  Framework -knitters.  Masons,  Carpenters,  Plas- 
terers, Cordwainers,  Founders,  Girdlers,  Bowyers. 
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It  should  he  observed,  that  many  of  these  companies  have  George  I. 
been,  comparatively  speaking,  of  modern  creation  i'^  as  they  1724. 
have  gradually  increased  in  number,  and  therefore  they  can* 
not  have  any  claim  to  pi-escriptive  privileges.  The  present 
number  is  said  to  be  75,  and  the  number  of  the  liverymen 
12,080.  In  the  register  for  1833,  the  number  of  liverymen 
were  9,516-— of  inhabitant  householders  8,790.  In  1834, 
the  number  of  liverymen  were  9,272,  and  inhabitant  house- 
holders 9,016,  being  a  decrease  from  the  whole  number  of 
18  from  the  preceding  year :  the  householders  having  in- 
creased 226,  and  the  liverymen  decreased  244. 

Counsel  and  witnesses  were  heard,  and  many  records  pro- 
duced;  after  which  a  debate  took  place  upon  the  bill; 
and  in  the  publications  of  that  date  it  is  said,  **  that  the 
bill  created  a  great  ferment  among  the  citizens."  They 
were  invited  by  public  notices  to  assemble  at  Guildhall  to 
consider  it.  The  lord  mayor  and  aldermen,  as  it  is  said 
in  the  published  debates,  '^  resenting  this  attempt  upon  their 
"  authority,  ordered  the  gates  of  the  Guildhall  to  be  shut 
*^  as  soon  as  the  business  of  the  common  council,  which 
*^  was  then  called,  was  finished.  And  having  acquainted  the 
government  with  what  had  passed,  the  guards  were  there- 
upon doubled  at  St.  James's  Palace,  Leicester  House,  and 
^*  Somerset  House;  and  by  those  precautions  (as  it  is  said)> 
^*  all  things  were  kept  quiet ;  and  a  printed  paper  was  dis- 
'^  persed  for  the  satisfaction  of  the  citizens,  and  to  warn 
"  them  against  the  inferences  which  might  be  drawn  against 
"  them,  if  they  were  precipitated  into  any  acts  of  disorder,  as 
"  at  the  elections,  which  the  bill  was  introduced  to  prevent." 

The  discussions  upon  the  bill  continued  in  the  House  of 
Commons,  from  the  16th  of  December,  1724,  till  the  follow- 
ing 19th  of  March.  It  was  at  last  passed  by  a  majority  of 
56 :  the  number  for  it  being  139,  and  against  it  83. 

In  the  House  of  Lords,  a  petition  was  presented  by  the 

*  The  following  list  has  been  taken  from  a  report  recently  published  by  order  of 
the  common  council  of  London  :— 

No.  of  companies.  No.  of  liverymen. 

A.D.  1601         -         -         61         -        -  1,458 

A.D.  1725         -         .         61         -         -  8,614 

A.D.  1832        -         -         75        •         -         12,080 
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George  T.  mayor,  aldermen,  and  commons,  in  common  council  assem- 
1724.     bled,    against   parts   of  the  bill  which  they   described   as 
prejudicial  and  inconvenient;  destroying  the  former  quali- 
fications of  voters  in  the  wardmote  ;  and  substituting  in  lieu 
of  it,  new,  complicated  and  uncertain  qualifications. 

On  the  other  hand,  the  major  part  of  the  aldermen  peti- 
tioned in  favour  of  the  bill.  It  long  remained  in  committee, 
and  it  was  afterwards  proposed  to  take  the  opinion  of  the 
judges — "  whethei  the  bill  repealed  any  of  the  prescriptions 
"  privileges,  customs,  or  liberties,  restored  to  the  citizens 
"  by  the  act  of  King  William,"  and  the  motion  passed  in 
the  negative. 

Two  protests  were  presented,  one  against  the  decision  not 
to  refer  to  the  judges,  upon  the  ground,  that  it  might  inter- 
fere with  the  rights  confirmed  by  that  statute :  and  the  other 
against  the  general  principle  of  the  bill.  Amongst  the  rea- 
sons against  the  bill,  it  was  asserted,  **  that  it  created  a 
'^  new  constitution  in  several  particulars,  and  was  not 
^'  framed  upon  the  ancient  rights,  proved  or  pretended  to  or 
'^  disputed  on  either  side ;  but  was  a  new  model  without  due 
'^  regard  to  the  antecedent  rights,  as  claimed  by  either  side, 
''  and  was  a  precedent  of  the  most  dangerous  consequence 
'^  to  all  the  cities  and  corporations  of  the  kingdom."  It  con- 
cluded by  expressing  an  opinion,  that  '^  the  petition  of  many 
^'  thousand  freemen  of  the  city  against  the  bill,  ought  to  be  of 
"  far  greater  weight  than  the  petition  of  16  aldermen  for  it." 

The  bill  received  the  royal  assent,  and  the  following  is 
an  extract  of  the  preamble. 

"  That  of  late  years  great  controversies  had  arisen  in  the 
city  of  London,  at  the  elections  of  citizens  to  serve  in  Par- 
liament, and  of  mayors,  aldermen,  sheriffs,  and  other  officers 
of  the  city,  and  that  many  persons  having  no  right  of  voting^ 
had  unlawfully  intruded  themselves  into  the  assembly  of  the 
citizens,  and  given  votes  in  violation  of  their  privileges. 

"  That  many  wealthy  persons  not  free  of  the  city,  did 
inhabit  and  Cfirry  on  the  trade  of  merchandise,  and  other 
employments  within  the  city,  and  did  refuse  to  become  free- 
men, by  reason  of  an  ancient  custom,  restraining  the  freemen 
from  disposing  of  their  personal  estates  by  will. 
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"  That  great  dissensions  had  arisen  between  the  aldermen  George  i- 
and  commons^  of  the  common  council^  concerning  the  making     1724. 
ordinances  in  common  council ;    which  if  not  determined^ 
might  ocjcasion  great  obstructions  to  the  public  business  of 
the  city. 

"  For  remedy  thereof,  it  was  enacted,  that  in  parliamentary  Elections, 
elections,  and  those  of  mayors,  sheriffs,  chamberlains,  bridge- 
masters,  &c.,  and  other  officers,  to  be  chosen  by  the  livery- 
meuy  and  upon  all  elections  of  aldermen  and  common  council- 
men  at  the  wardmotes  ;  if  a  poll  should  be  demanded,  the     Poll, 
presiding  officers  should  appoint  a  proper  number  of  clerks 
to  take  the  poll.     And  an  oath  was   to  be   taken   in   all 
elections  by   the   liverymeny    that  they   were  freemen  and   Livery- 
IwerymeUy   and   had   been   so  for  12    months,  and   in   the 
elections  of  aldermen   or   common   councilmen,  the   voter 
was  to  swear  that  he  was  9i  freeman  and  a  householder,^^ 

Directions  are  also  given  for  taking  the  poll :  that  of  the     Poll. 
liverymen  being  required  to  finish  within  seven  days ;  and 
the  wardmotes  within  three. 

The  sixth  section  requires,  that  the  mayor  should  issue    s^^.  6. 
his  precept  requiring  the  masters  and  wardens  of  the  livery    Livery- 
companies  to  return  two  lists  of  the  liverymen  within  three 
days,  one  of  which  was  to  be  delivered  to  the  candidates. 

The  seventh  section  relates  to  the  election  of  aldermen  and    Sec  7. 
common  councilmen,  for  the  different  wards,  which  is  declared    Ward- 
to  belong  to  the  freemen  paying  sooty  as  mentioned  in  the  Scot  and 
act ;  and  bearing  lot  when  required  in  their  several  wards. 

The  houses  of  the  householders  were  to  be  of  the  value  of    Sec.  8. 
lOZ.  a-year  at  the  least;  and  the  voters  are  to  be  the  sole 
occupiers,  having  been   actually  in   possession  for  twelve 
calendar  months. 

The  scot  is  defined  to  be  the  church,  poor,  scavenger,  or-  Sec.  9. 
phans,  and  watch  and  ward  rates :  and  such  other  annual 
rates  as  the  citizens  of  London  inhabiting  there,  should  be 
liable  to  pay :  except  annual  aids  granted  by  Parliament. 
And  any  householders,  who  paid  all  those  rates,  or  30^.  ja- 
year  to  all  or  some  of  them,  were  to  be  taken  as  persons 
paying  scot.     Partners  in  trade  were  allowed  to  vote,  paying    Sec.  lo. 
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George  I.  their  scot ;  the  house  being  of  the  yearly  value  of  as  many  sums 
1734.     of  10/.  a-year,  computed  together,  as  there  were  partners. 
Sec.  11.       That  two  inhabiting  the  same  house,  not  being  partners, 
each  paying  scot,  and  severally  paying  10/.  per  annum  for 
the  house  they  inhabited,  might  vote. 
Sec.  12.       A  clause  is  added,  giving  the   right  of  voting  to  those 
who  were  exempted  by  act  of  Parliament,  charter,  or  writ 
of  privilege  from  the  payment  of  scot  and  lot. 
Sec.  13.       Provisions  are  also  made  for  appeals  against  the  assess- 
ments. 
Sec.  14.       By  the  14th  section,  the  persons  excluded  from  voting 
are  all  liverymen  who  had  not  been  upon  the  livery  for  the 
space  of  12  calendar  months  before  the  election,  and  had 
not  paid  their  respective  livery  fines,  or  had  received  them 
back ;  and  all  wardsmen  who  had  within  two  years  before 
the  election   been  discharged  firom  paying  their  rates  and 
taxes,  or  received  alms. 
Sec.  15.      The  15th  section  enacts,  with  the  intent  that  no  ordinance 
should  be  passed  in  common  council  without  the  consent  of 
the  representative  body,  according  to  the  ancient  constitution 
of  the  same — that  no  act  should  pass  without  the  assent  of 
the  mayor,  aldermen,  and  commons. 
Sec.  16.      An  exception  is  made  as  to  the  elections  of  common  Ser- 
jeant, town  clerk,judges  of  the  sheriffs' court,  coroner,  &c.,  who 
are  to  be  appointed  by  the  mayor,  aldermen,  and  commons. 
Sec.  17.        Persons  becoming  free  of  the  city  after  the  first  of  June, 
1725,  are  enabled  to  dispose  of  their  personal  estate  as  they 
think  fit ;  provided,  that  if  any  freeman  should  so  bequeath 
Sec.  18.   his  property  by  will,  or  die  intestate — ^his  property  should 

be  distributed  according  to  the  custom  of  London. 
Sec.  19.       And  in  the  19th  section  it  was  enacted,  that  the  following 
words  should  be  omitted  from  the  freeman's  oath : — "  Ye 
shall  know  no  foreigner  to  buy  or  sell  any  merchandise 
with  any  other  foreigner  within  the  city,  &c."    And  like- 
wise, "  Ye  shall  take  no  apprentice."    The  words  immedi- 
ately following  shall  also  be  omitted,  that  is  to  say — '^  but  if 
"  he  be  free  born,  that  is  to  say,  no  bondman^s  son,  nor  the 
**  child  of  any  alieuy^  &c.  &c. 
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In  the  recital  of  this  act,  it  is  stated,  that  "  many  persons  George  I. 
"  having  no  right  of  voting,  had  unlawfully  intruded  them-     1724. 
"  selves  into  the  assembly  of  the  citizens," — which  could  not     uwia!*' 
be  said  with  more  truth  of  any  class  than  the  liverymen.  Livery- 

It  also  recites  the  refusal  of  many  wealthy  persons  to 
become  free ;  which  it  will  be  remembered  is  contrary  to  the 
ancient  principles  of  the  constitution.  They  obliged  every 
man  who  was  of  free  condition  to  be  enrolled  and  sworn. 
The  evil  therefore  here  complained  of,  was  one  which  the 
principles  of  the  common  law,  had  they  been  regarded, 
would  have  prevented. 

The  third  complaint,  of  the  dissensions  which  had  arisen 
respecting  the  making  of  bye-laws,  would  also  have  been 
prevented  if  either  of  the  ancient  principles  of  the  law,  or  the 
early  practice  of  the  city  had  been  regarded. 

The  first  enacting  clause,  relates  to  the  taking  of  the  poll  in 
the  elections  of  members  to  Parliament ;  and  some  city  offi- 
cers :  in  none  of  which  is  it  possible,  according  to  the  spirit 
and  intention  of  the  charters,  and  the  nature  of  the  ancient 
constitution  of  the  city  of  London,  that  the  liverymen  could 
have  had  any  right  of  interposing:  and  yet  without  any 
reason  or  evidence  assigned  for  it,  the  liverymen  are  assumed 
to  have  the  right  of  voting. 

It  has  been  already  shown,  how  clear  and  distinct  the  Livery- 
usage  was  against  the  right,  till  the  60th  year  of  Edward 
III.;  when  an  attempt  was  made  to  introduce  persons  chosen 
from  the  mysterieSf  which  was  sanctioned  by  the  interference 
of  the  king ;  but  in  the  same  year,  and  irom  that  time  till  the 
reign  of  Edward  IV.,  the  elections  were  by  persons  chosen 
out  of  the  wards.  In  the  ninth  of  Richard  II.,  the  men  of  the 
"  mysteries"  were  expressly  excluded ;  after  which,  the 
usage  continued  in  the  same  manner,  till  the  seventh  of 
Edward  IV.  The  illegality  of  the  order  made  by  themselves 
at  that  period,  to  give  them  a  pretence  of  interposition,  has 
been  already  shown.  From  that  time  till  1650,  their  claim 
was,  at  the  best,  questionable  and  uncertain.  At  that  period 
their  pretensions  were  negatived,  by  the  clear  and  express 
ordinance  already  quoted. 


men. 
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George  I.       jf  ^Jjey  enjoyed  any  power  of  interposing  from  tliat  period, 
1724.     it  may  fairly  be  referred  to  the  usurpations  of  the  times  of 
Charles  II.  and  James  II. : — and  subsequently,  in  all  proba- 
bility, to  the  effect   produced  by  the  publication   of   Dr. 
Brady. 

It  therefore  appears  surprising  that  the  Legislature  should 
have  so  readily  assumed  that  the  liverymen  possessed  this 
right;  and  it  is  now  difficult  to  account  for  it.  The  con- 
stitution of  the  city  appears,  in  the  course  of  the  arguments 
urged  upon  that  occasion,  to  have  been  involved  in  much 
mystery  and  confusion. 

It  must  therefore  ever  be  regretted,  that  the  Legislature 
'  should  have  sanctioned  so  great  an  innovation  as  this  change 
of  an  ancient  municipal  institution :  particularly  with  refe- 
rence to  so  important  a  place  as  the  metropolis,  where  the 
alteration  might  serve  as  a  precedent  for  others. 

The  effect  of  the  change  was  to  introduce  non-resident 
freemen ;  for  as  they  were  only  required  to  be  freemen,  and 
not  householders — they  might  reside  at  any  distance :  which 
was  a  just  subject  of  complaint  by  some  of  the  petitioners 
acrainst  the  bill. 

The  oath  of  the  liveryman,  that  he  had  been  so  for  a  year, 
was  in  analogy  to  the  common  law. 
Sec.  7.  The  provisions  relative  to  the  elections  of  aldermen  and 
common  councilmen  in  the  different  wards  require,  in  the 
pure  spirit  of  the  ancient  law,  that  they  shall  be  by  the 
freemen^  being  householders  paying  scot  and  hearing  lot. 

Removed,  at  the  present  times,  from  the  feelings  and  pre- 
judices which  probably  guided  those  who  adopted  the  pro- 
visions of  this  act,  it  is  impossible  to  conceive  how,  with  so 
plain  a  description  of  the  real  citizens  of  London — so  con- 
sistent with  the  ancient  geneiul  law — the  particular  usages 
of  that  city — and  the  decided  cases  upon  the  point — the 
legislature  could,  so  unnecessarily  and  wantonly,  have 
sanctioned  the  introduction  of  another  class  of  voters : — the 
wardsmen  being  a  class  so  easily  ascertained,  and  so 
identified  with  the  city  : — while,  on  the  contrary,  the  livery- 
men depended  upon  the  capricious  selection  of  the  wardens 


Wards- 
men. 
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and  masters  of  the  companies^  and  they  might  be  altogether  George  l. 
foreign  to  the  city  and  unconnected  with  it.  1724. 

It  must  not  be  overlooked  ^  that  in  the  clause  of  this  act  Sec.  19. 
relative  to  the  oaths,  the  most  convincing  confirmation  is  to 
be  found  of  the  position,  that  the  right  by  apprenticeship  was   Appren- 
connected  with  villainage,  and   that  such  right  ought  now  viiudnage. 
to  cease.     For  in  that  part  of  the  oath  which  relates   to 
apprentices,  it  is  directed,  that  for  the  future,  the  following 
words  should  be  omitted :  "  If  he  be  free  bom,  that  is  to 
**  say,  no  bondman^s  son.*'    From  which  it  appears,  that  the 
distinction  originally  was  between  those  who  were  free,  or 
bond  born ;  and  being  no  longer  necessary,  the  Legislature 
directed  it  to  be  omitted  from  the  oath.     But  in  a  passage 
in  the  Liber  Albus,  as  late  as  the  reign  of  Queen  Anne,  the 
**  liberos  inhabitantes  "  are  spoken  of;  and  they  were  clearly  yfe^^" 
the  ancient  liberi  homines  of  the  common  law.    That  term 
was  also  used  in  Bristol  as  descriptive  of  the  jurors,  as  late 
as  the  sixth  of  George  II.* 

After  this  act,  it  is  useless  to  inquire  further  into  the  con- 
stitution of  London.  This  legislative  stamp  placed  upon  the 
prior  usurpations  effectually  confirmed  them,  and  prevented 
furtherl^cussion  as  to  their  legality. 

The  Reform  Act  has  still  further  established  the  abuse, 
and  provisions  are  made  in  it  for  making  lists  of  the  two 
supposed  classes  of  citizens,  the  liverymen  and  \he  freemen; 
it  has  also  given  full  effect  to  the  mischief  of  non-resident 
liverymen,  to  the  extent  at  least,  of  seven  miles  round  the 
city. 

Before  closing  the  extracts  as  to  London,  the  ancient  pre-  Ward- 
oept  to  the  alderman  of  the  ward  to  hold  his  wardmote, 
should  be  noted.  It  speaks  of  the  jury  as  being  for  the  Seel, 
whole  year — provides  for  the  appearance  of  all  who  were  Sec.  3. 
required  to  attend  at  the  wardmote— directs  the  watching  Sec  4. 
and  lighting  of  the  wards,  and  that  elections  should  be 
made  of  the  common  councilmen,  constables,  scavengers,  Sec.  5. 
beadles,  and  rakers. 

Also  that  a  roll  should  be  kept  of  the  names,  simames, 

*  See  2  Strange,  941,  Ball  r.  Knight, 
(i   M 
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George  I.  dwelling  phices,  professions  and  trades,  of  all  persons  dweU" 
ing  within  the  ward,  and  within  what  constables'  precincts 
they  dwell;  than  which  a  better,  and  at  the  same  time  a 
more  simple  mode  of  enrolling  the  householders  within  the 
ward  cannot  be  devised — the  whole  being  placed  under  Xk^ 
superintendence  of  the  constables. 
Sec.  8.  The  next  section  requires  the  constable  to  certify  the 
name,  simame,  dwelling  place,  profession  and  trade,  of  every 
person  who  shall  newly  come  to  dwell  within  the  precinct, 
whereby  the  roll  might  be  kept  perfect,  and  the  constable  is 
Roll.  /<w  t/uzt  purpose  to  make  and  keep  a  perfect  roll.  Pointing 
out  most  distinctly  the  simple  method  by  which  the  list  of 
the  citizens  from  time  to  time  might  be  correctly  perfected, 
from  the  returns  made  by  the  constable. 

All  innholders  are  directed,  according  to  the  ancieixt  law, 
to  give  notice  to  the  constable  of  every  person  who  shall 
lodge  or  sojourn  in  his  house  more  than  two  days,  before 
the  third  day  after  his  coming.  Which  the  reader  will  re- 
member is  a  provision  recognized  by  all  the  early  text  authors 
upon  the  law. 

The  constable  is  also  directed  to  give  the  same  notice  to 

House-   the  alderman  of  the  ward,  and  householders  are  prohibited 
from  lodging  suspected  persons,  or  those  of  evil  fame. 

Sec.  10.  Th^'  1 0th  section  requires  every  const^le,  once  in  the 
month  at  ^e  furthest,  and  oftener  if  need  require,  to  make 
search  and  inquiry  what  persons  be  newly  come  into  his  pre- 
cinct, to  dwell,  §QJouHt,  or  lodge. 

Sec?hi.       The  11th  section  states,  that  of  late  there  was  more  resort 

»      to  the  city  of  persons  evil  affected  in  religion,  or  otherwise, 

than  in  former  times ;  and  therefore  directs  diligent  inquiry 

if  any  persons  be  received  to  dwell  or  abide  within  the  ward, 

FraDk-  that  is  not  put  under  frankpledge,  as  he  ought  to  be  by  the 
custom  of  the  city ;  and  whether  any  person  hath  continued 
in  the  ward  for  one  year,  being  above  the  age  of  12  years,  and 
not  sworn  to  be  faithful  and  loyal  to  the  king,  in  such  sort 
as  by  the  law  and  custom  of  the  city  he  ought  to  be. 

Sec.  12.  The  beadles  are  to  be  assistant  for  this  purpose;  stocks,  &c. 
are  to  be  provided;  as  well  as  engines>  ice.  for  the  prevention 
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of  fires  : — ^the  streets  are  to  be  kept  clean : — ^huxters  of  ale  George  i. 
and  beer  are  to  find  sureties : — the  measures  are  regulated : — 
aliens  are  prohibited  from  holding  offices : — and  there  are 
also  proTisions  against  vagrants  and  for  the  selection  of  the 
juries: — and  all  of  them  are  directed  to  be  given  in  charge  to 
the  wardmote  inquest. 

These  articles  are  so  directly  connected  with  the  common 
law,  that  they  require  no  additional  comment  or  illustration. 

CHARTERS. 

The  only  charters  granted  by  George  I.,  which  are  enrolled 
at  the  Rolls  Chapel,  are  one  in  1722,  9  George  I.  to  Henley-- 
upon-Thames ;  and  another  in  1724,  11  George  I.,  to 
Tiverton. 

The  latter  has  been  already  given.*  The  former  grants  to  iieniey. 
the  mayor,  aldermen,  portreeves  and  burgesses,  power  to 
elect  a  high  steward,  to  be  of  the  rank  of  a  baron  or  knight } 
and  that  the  government  of  the  town  should  be  confided  to 
the  mayor,  10  aldermen,  two  bridgemen,  16  burgesses,  a 
recorder,  town  clerk,  &c. 

PARLIAMENTARY  CASES. 

As  to  the  parliamentary  decisions  in  this  reign,  it  will  be     1715. 
only  necessary  to  observe,  that  in  Wesibwryy-^  HorshamyX 
and  Beeralston,%  the  same  effects  followed  which  have  been     1721. 
noted  before,  from  substituting  the  freehold  owner  of  the 
burgage,  for  the  actual  occupier. 

In  Readingy\^  although  ihi^  freemen  of  the  corporation  had  1716. 
before  acted  as  hwgessesy  together  with  the  inhabitants^  the 
latter  aaly  were  declared  to  be  entitled  to  vote  as  burgesses : 
— a  decision  correct  indeed  in  substance,  though  confused 
in  form ;  because  the  declaration  should  have  been  against 
the  right  of  the  non-residents  to  be  burgesses;  and  that 
the  inhabitant  householders  paying  scot  and  bearing  lot,  and 
sworn  and  enrolled  at  the  cotart  leet,  should  be  considered  as 
the  burgesses. 

*  See  before,  p.  1587.  t  18  Journ.  154.  t  18  Jouni.  .172. 

$  19  Journ.  579.  ||  18  Journ.  453. 
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George  I.      In  Litchfield^*  the  freemen  were  required  to  be  enrolled, 

1718.    and  to  pay  scot  and  lot. 

1720.  In  Dorchester,f  the  inhabitants  were  properly  required  to 
pay  to  the  church  rate,  as  well  as  to  the  poor,  that  being  a 
part  of  the  scot  of  the  borough.     And'^the  same  was  decided 

1722.  as  to  WartDick.% 

1723.  In  CalnCf^  the  right  was  most  properly  declared  to  be  in 
the  ''  ancient  burgesses :"  although  that  determination  was 
subsequently  perverted  to  sanction  a  strange  usurpation,  by 
a  small  exclusive  number  of  persons,  not  admitted  into  any 
corporation,  but  sworn  at  the  court  leet  of  another  manor, 
14  miles  distant.  But  to  this  place  we  shall  have  occasion 
to  refer  hereafter. 

Besides  the  above  decisions,  there  were  others  in  which 
the  inhabitant  householders  paying  scot  and  lot,  were,  in 
effect,  decided  to  be  the  burgesses,  although  the  boroughs 
were  incorporated. 


LAUNCESTON. 

o^M9  Petitions  were  presented  against  the  return  for  Laun- 
ceston\\  by  the  candidates,  and  the  major  part  of  the  inhabi- 
tants within  the  borough;  the  latter  stated,  that  the  right 
of  election  was  in  the  freemen,  and  those  who  had  ^rved 
legal  apprenticeships  with  freemen  of  the  borough,  and  none 
others. 
1723.  The  report  stated,  that  the  petitioners'  counsel  insisted,  that 
'  the  borough  was  first  incorporated  in  the  time  of  Philip  and 
Mary;  and  that  the  right  of  election  was  founded  on  that 

Charter,  charter  ;1[  which  incorporated  the  mayor  and  eight  aldermen, 
(all  described    as  inhabitants;)  and    it  gave  them  power 

Burgesses,  to  admit  inhabitants  to  be  burgesses  or  freemen ;  which  were 
synonymous  terms  in  the  charter.  They  also  contended,  that 
the  right  of  election  was  in  the  mayor,  aldermen,  and  freemen, 
being  inhabitants  at  the  time  they  were  made  free,  and  not 
receiving  pay  of  the  parish. 

*  19Jouni.35.  t  19Joum.363.  t20Joum.  113. 

$  20  Joum.273.  ||  See  before,  pp.368,  666.  971,  1181,  1205. 

f  This,  according  to  the  cases  in  Glanville,  could  not  be  the  fact. 
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The  sitting  member's  counsel  insisted,  that  it  was  an  an-  George  I. 
cient  borough,  and  before  their  charter  sent  members  to  Parlia-     1723. 
ment  time  out  of  mind ;  that  the  charter  confirmed  all  their  ,^'^bS. 
ancient  rights  and  privileges,  but  neither  did  nor  could  alter 
the  right  of  election,*. vfhich  was  in  the  mayor,  aldermen  and 
freemen,  sworn  before  the  mayor  and  aldermen,  or  the  major 
part  of  them,  whether  such  freemen  were  inhabitants  or  not 
at  the  time  of  admission. 

That  the  charter  of  Philip  and  Mary,  granted  that  the  Charter. 
borough  should,  for  the  future,  for  ever  be  a  free  borough; 
and  incorporated  the  burgesses  thereof,  by  the  name  of  ^'  the 
mayor  and  commonalty :"  and  all  their  ancient  rights, 
customs,  and  privileges  were  confirmed,  except  their  election 
of  portreeves,  who  were  abolished.     • 

That  the  mayor,  commonalty,  and  their  successors,  might 
admit  such  and  as  many  of  the  most  discreet  men  of  the 
inhabitants  to  be  burgesses  and  freemen  of  the  borough,  as 
to  them  should  seem  proper;  with  a  power  to  remove  any 
freemen  or  inhabitants  guilty  of  offences  within  the  borough. 
And  that  the  mayor  and  commonalty  might  elect  two 
burgesses  to  Parliament. 

They  also  insisted,  that  the  prescriptive  right  was  evident, 
from  the  whole  tenor  of  the  charter,  which  began  with 
recitals  by  inspeximus,  of  no  less  than  eight  ancient  charters^ 
seven  of  which  were  granted  by  former  kings,  viz.  Edward 
VL,  Heni7  VIIL,  Henry  VII.,  Edward  IV.,  Henry  V., 
Henry  IV.,  Richard  II.,  and  Richard,  Earl  of  Cornwall; 
all  which  charters,  and  the  liberties  and  customs  contained 
therein,  and  all  ^ancient  privileges  and  immunities,  whether 
by  grant,  custom,  or  prescription,  were  confirmed,  except 
the  election  of  portreeve. 

They  also  produced  returns  of  the  first,  second,  and  third  of 
Philip  and  Mary,  by  the  mayor  and  burgesses  ;  of  the  26th 
and  30th  of  Elizabeth,  by  the  mayor  and  other  burgesses  ; 
and  of  the  16th  of  Charles  L,  by  the  mayor  and  free 
burgesses. 

They  also  offered  to  prove  tYi^X  foreign  burgesses  had  joined   Foreign 

•  See  before,  Glanville. 
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Oeorge  I.  jq  retums  to  Parliament,  since  the  charter  of  Philip  and 
1723.  Mary ;  which  the  petitioners'  counsel  admitted  to  have  been 
done  in  and  since  the  reign  of  King  Jamei  IL  Bat  insisted, 
that  the  foreign  burgesses  had  no  right,  and  that  this 
charter  of  Philip  and  Mary  was  the  first  charter  of  incorpo- 
ration of  the  borough,  and  the  only  one  under  which  the 
burgesses  acted ;  and  observed  that  all  preceding  grants,  or 
charters  of  confirmation  of  privileges,  were  none  of  them 
charters  of  creation  or  incorporation.  The  counsel  for  the 
sitting  members  called  witnesses,  who  said  they  knew,  in  all 
elections,  for  50  years  past,  the  otU-freemen  voted,  and  were 
never  objected  to ;  though  they  did  not  live  in"*  the  corpo- 
ration at  the  time  they  were  made  free. 

Evidence  of  reputation  was  also  given,  that  otf^-Aur- 
gesses  had  voted,  and  were  always  allowed  to  be  as  good 
votes  as  the  in-bui^esses,  and  enjoyed  the  same  privileges ; 
and  the  out-burgesses  were  never  denied  voting,  in  the 
memory  of  man  :  and  particularly  the  agent  for  Sir  William 
Pendarves,  in  his  election  in  the  year  1714,  insisted  on  the 
right  of  the  out-burgesses  to  vote,  but  owned  he  was  not 
at  the  poll. 

In  answer  to  which  it  was  proved  on  the  other  side,  that 
at  Sir  W.  Pendarves'  election.  Sir  W.  objected  to  the  out- 
burgesses  ;  that  he  took  the  poll,  and  marked  the  out-burgesses 
as  they  came  up,  but  did  not  take  down  any  of  them  upon 
Sii"  W.'s  poll,  but  said,  he  could  not  tell  whether  they  were 
taken  or  not  by  the  town  clerk,  who  took  the  poll  for  the 
mayor. 
Right.  The  committee  resolved,  that  the  right  was  in  the  mayor, 
aldermen,  and  freemen,  being  inhabitants  at  the  time  they 
were  made  free,  and  not  receiving  pay  of  the  parish. 

Seventeen   of  the  voters   for  the  sitting   members  were 

objected  to,  as  not  being  inhabitants  at  the  time  they  were 

made  free ;  and  twelve  were  admitted  to  be  such :  one  was 

objected  to  as  a  sojourner,  and  not  an  inhabitant. 

1684.         To  prove  a  right  to  the  freedom  by  servitude,  it  was  shown 


*  This  is  another  instance  of  the  loose  application  of  the  term  **  corporation, 
for  "  borough." 
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that  there  had  been  a  mandamus  in  1684,  to  admit  a  person  G^org^  i» 
as  freeman,  who  had  served  a  seven  years'  apprenticeship,  Manda- 
and  therefore  the  corporation,  after  advising  together,  ad- 
mitted him ;  and  it  was  also  proved,  that  after  that  time  none 
were  denied,  till  of  late  the  corporation  have  taken  upon  them- 
selves to  refuse  all  but  their  own  party,  and  to  swear  those 
they  admitted,  never  to  be  against  the  mayor  and  aldermen. 
It  was  also  proved,  that  there  was  never  any  refusal  of 
such  freemen^  till  the  late  difference  about  jnembers  of  Par-- 
Kament;  and  Pearce  said,  upon  an  election,  24  years  since, 
the  mayor  admitted  to  freedoniy  persons  that  would  promise 
to  vote  as  the  corporation  would  have  them,  and  refused  all 
others. 

And  it  was  proved  that  one  Tingcombe  had  often  de- 
manded his  freedom  of  the  corporation,  and  was  always 
reiused,  because  he  was  not  of  the  right  party,  and  for  no 
other  reason ;  for  he  produced  his  indenture,  and  they  all 
knew  of  his  service. 

That  it  had  been  usual  for  the  grand  jury  to  present  per-    Grand 
sons,  who  had  served  seven  years'  apprenticeship,  for  not     ^^^* 
taking  up  their  freedom ;  and  upon  such  presentment  they 
were  admitted,  or  amerced  for  their  refusal. 

The  sitting  member's  counsel  denied,  that  servitude  gave 
a  right  to  freedom  in  this  corporation,  other  than  for  exercise 
of  trade,  and  enjoyment  of  particular  liberties  and  immunities, 
but  not  to  vote  for  members  of  Parliament,  which  depended 
upon  the  charter,  as  before  stated ;  and  insisted,  by  the  char- 
ter and  constitution  of  the  borough,  the  admission  of  freemen 
is  perfectly  discretionary  in  the  mayor  and  aldermen,  who 
may  admit  or  refuse,  as  they  please. 

The  petitioners'  counsel  agreed,  the  mayor  and  aldermen 
hcui  a  discretionary  power  to  admit  inhabitants  who  were 
not  entitled ;  but  denied  they  could  exclude  such  as  had  a 
right,  by  serving  apprenticeships. 

On  the  part  of  the  sitting  member,  witnesses  were 
called  to  show,  that  the  consent  of  the  mayor,  and  majority 
of  the  aldermen,  was  necessary  to  admission  to  freedom  ;  and 
that  there  was  no  right  acquired  by  seiTitude,  or  otherwise, 
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George  I.  nor  any  ways  to  gain  freedom,  but  by  consent  of  the  corpo- 
ration. 

Evidence  was  also  given  to  show,  that  the  five  who  were 
objected  to,  as  not  being  inhahitants  at  the  time  they  were 
made  free,  in  point  of  fact  lived  within  the  borough. 

For  the  petitioner  it  was  justly  insisted,  that  in  admitting 
freemen,  the  mayor  acted  not  judicially,  but  ministerially. 

It  is  impossible  not  to  observe  from  the  above  evidence, 
which  was  laid  before  the  committee,  that  at  that  time,  and 
from  the  reign  of  Charles  II.,  the  period  at  which  such  pro- 
ceedings were  openly  sanctioned  by  the  crown,  that  the 
corporation  had  persevered  in  a  long  system  of  violence 
and  usurpation. 

This  case  affords  another  instance  of  the  introduction  of 
non-resident  freemen,  after  the  interference  oi  James  IL  with 
the  corporations ;  as  well  as  the  mischiefs  resulting  from  the 
corporation  being  allowed  to  exercise  their  own  will  in  the 
admission  of  the  freemen,  instead  of  their  being  presented  by 
the  grand  jury  at  the  court  leet,  which  appears  to  have  been 
the  ancient  practice  of  the  borough,  in  the  same  manner  as  it 
was  in  East  and  West  Looe ;  and  from  the  entry  it  is  evident, 
that  persons  who  were  qualified  to  be  bui^esses  were  pre- 
sented by  the  jury  if  they  did  not  take  up  their  ireedom, 
as  in  the  former  cases  of  Yarmouth,  Ipswich,  and  Lynn. 
IJowever,  the  discretionary  power  of  the  mayor  and  alder- 
men to  admit  or  refuse  as  they  pleased,  was  peremptorily 
insisted  upon  on  the  one  side,  and  conceded  on  the  other  as 
to  persons  who  were  not  entitled. 

The  real  grounds  and  nature  of  the  discretion  which  the 
mayor  and  aldermen  possessed,  have  been  before  so  fully 
stated,  that  it  is  unnecessary  here  to  repeat  them. 
1734.  In  the  seventh  of  Geoi^e  II.,  upon  another  report  touching 
.Right,  an  election  for  this  borough,  the  committee  resolved,  ^'  that 
^*  the  aldermen  of  the  borough  ought  to  be  elected  out  of  the 
"  legal  freemen  of  the  borough  only."  And  the  resolution 
stated  above,  of  1723,  being  then  read  as  the  last  determi- 
nation un^er  the  statute,  no  further  inquiry  could  arise  as 
to  the  burgesses  of  this  place. 
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George  I. 
HONITON, 

In  the  10th  year  of  Geoi^e  I.  there  was  a  decision  re-     1724. 
specting  the  borough  of  Honiton,  to  which  we  have  before 
referred,*  by  which  that  class  of  voters  called  "  potwallers" 
were  in  effect  declared  to  be  the  burgesses. 

This  absurd  and  anomalous  right  demands  a  few  remarks 
as  to  this  borough  and  its  burgesses. 

We  have  seen  that  it  was  not  described  as  a  borough  in 
Domesday,  nor  does  it  appear  when  it  was  created.  .  It, 
however,  returned  members  to  Parliament  in  the  28th  of  1299. 
Edward  I.,  (which  is  the  first  mention  of  it  as  a  borough,)  and 
also  in  the  fourth  of  Edward  II.  It  afterwards  ceased  until 
1640,  when  it  was  restored ;  Mr.  Maynard  having  reported 
from  the  committee  of  privileges,  "That  in  the  28th  of 
Edward  I.  the  town  of  Honiton  did  send  two  burgesses  to 
Parliament.  It  further  appeared,  as  a  concurrent  proof,  that 
this  town,  being  still  a  borough,  did  pay  the  charge  of 
borough  towns ;  tenths,  and  not  fifteenths." 

In  1701,  upon  a  petition  of  Sir  Rowland  Gwyn  against  Sir 
Walter  Yonge,  the  right  of  election  was  agreed  to  be  "  in  the 
"  potwallers  not  receiving  alms." 

The  parliamentary  rights  of  this  borough  came  under  dis- 
cussion in  1710,  in  consequence  of  a  petition  being  presented 
from  the  potwallers  and  inhabitants,  stating,  that  the  right  of 
parliamentary  election  had  ever  been  in  all  the  householders    1726. 
inhabiting  within  the  borough,  who  were  commonly  called 
potwallers.    That  at  the  last  election,  the  poitreeve  polled  PotwaUen. 
all  such  potwallers;  without  making  any  distinction  in  the 
poll  book,  who  paid  scot  and  lot,  and  who  not :  nor  was  any 
objection  then  made  to  the  potwallers'  right.    But  the  por- 
treeve, contrary  to  all  returns  before  made,  had  returned  Sir  . 
William  Drake  and  Mr.  Sheppard,  as  chosen  by  those  pay- 
ing scot  and  lot;   and  Sir  William  Drake  and  Sir  Walter 
Yonge,^  as  chosen  by  the  populace. 

To  prove  the  right  of  those  paying  scot  and  lot,  five  per-  Scot  and 
sons  stated,  that  they  had  known  the  borough  30,  40,  and 

*  See  before,  p.  165. 
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George  1, 50  years :  that  at  one  election,  40  years  since,  the  potwaUers 
were  refused,  and  none  but  scot  and  lot  voted  then :  that  at 
all  elections  since,  the  potwallers  have  claimed  a  right  to 
vote :  and,  at  an  election  in  1679,  upon  a  report  being  spread, 
that  they  would  be  refused,  they  pulled  down  the  place  built 
to  take  the  poll  in,  and  the  balcony  of  the  house  to  which 
the  poll  was  adjourned  :  that  since  that  time  they  have  been 
admitted  for  peace  sake,  but  the  returns  were  made  by  the 
scot  and  lot  men  only ;  and  that  they  had  been  told  by  seve- 
ral ancient  men  of  the  borough,  who  are  now  dead,  that  the 
right  of  election  was  in  the  scot  and  lot  men  only. 

To  prove  the  right  in  the  potwallers,  the  returns  of  1661, 
1679,  1680,  1688,  and  1705,  were  produced;  and  several  of 
those  who  signed   the  returns  were  potwallers — ^that  pot- 
wallers voted  in  1661,  and  in  all  elections  since,  and  were  not 
Watch    excepted  to,  if  they  did  not  receive  alms — performed  watch 
and  ward,  ^^j  ward — and  served  the  town  offices. 

The  Journal  of  1701  was  produced,  for  the  purpose  of  prov- 
ing that  the  right  had  at  that  period  been  agreed  to  be  in  the 
potwallers  not  receiving  alms.  Upon  which  evidence  the 
Right,  committee  resolved,  '^  that  the  right  was  in  the  inhabitants 
of  the  borough  paying  scot  and  hty  and  in  the  pottoallers  not 
receiving  alms.'' 

Amendments  were  subsequently  proposed  to  leave  out  the 
words — "  and  in  the  potwallers  not  receiving  alms,"  and 
thereto  add  the  word,  '^  only,"  which  was  agreed  to,  and  the 
resolution  and  amendments  were  approved  of  by  the  House. 
1724.  In  1724,  the  right  again  became  a  subject  of  controversy, 
it  being  argued,  that  Honiton  was  a  borough  by  prescription 
(which  might  be  doubted),  and  had,  time  out  of  mind,  sent 
members  to  Parliament  (which  was  certainly  untrue). 
PetiiioneiB.  The  petitioners  insisted,  that  all  the  inhabitants  potwallers, 
that  is  every  inhabitant  in  the  borough  who  had  a  family  and 
boiled  a  pot  there,  had  a  right  of  voting  inflections  to  Par- 
liament.* 

This  was  denied  by  the  other  side,  who  insisted,  that  those 
only  had  the  right  who  paid  scot  and  lot  within  the  borough. 

*  See  befoie,  observations  oh  Taunton  and  Tregony,  p.  1226. 
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To  prove  the  petitioners'  case,  two  persons  were  called,  one  Q^'g^  ^' 
of  whom  spoke  for  24  years,  the  other  for  40,  during  which     1724. 
period,  until  1711,  potwallers  were  constantly  admitted  to  Potwal- 
vote,  and  had  never  been  objected  to  unless  they  received 
alms.     That  it  had  always  been  understood  in  the  borough, 
that  the  potwallers  had  a  right  to  vote  equally  with  the  rest 
of  the  inhabitants,  whether  they  paid  scot  and  lot  or  not,  and 
used  to  sign  the  returns. 

The  Journal  of  1701  was  also  produced.  170I. 

Against  which  evidence  the  Journal  of  the  third  of  Fe-     i7io. 
bruary,  1710,  was  read,  determining  the  right  ^'  to  be  in  the 
inhabitants  paying  scot  and  lot  only." 

Upon  which  the  committee  resolved,  '^  that  the  right  was    Rigbt. 
^*  in  the  inhabitants  housekeepers  within  the  borough,  com- 
*^  monly  called  potv^lers,  not  receiving  alms :"  to  which  the 
House  agreed. 

CASES. 

A  few  legal  authorities  will  be  necessary  to  complete  the 
extracts  for  this  reign,  particularly  some  relative  to  the  ille- 
scal  claims  of  the  nonnresiderUs  to  be  burecesses.  ?P°- 

^  .  ®     .  residents. 

The  first  relates  to  the  important  question  of  the  proper 
grounds  upon  which  an  officer  or  burgess  might  be  re- 
moved. 

A  mandamus  was  issued  to  the  mayor  and  common  coun-     1721. 
cil  of  the  borough  of  Carlisle,  to  restore  one  John  Sympson  Carlisle, 
to  the  office  of  a  capital  burgess  of  the  borough. 

They  return  the  charter  of  incorporation,  with  a  power  to 
the  mayor  and  aldermen  to  remove  any  capital  bu^ess  for 
any  misdemeanor ;  and  then  set  forth  an  amotion  by  them  for 
bribery  at  an  election  of  the  mayor.* 

The  chief  justice  and  Powys  held,  that  there  ought  to  have 
been  a  previous  conviction. 

But  Eyre  and  Fortescue,  justices,  said,  that  this  offence, 
being  plainly  against  his  duty  and  oath  of  a  burgess,  the  cor- 
poration might  remove  him  without  conviction. 

*  Rex  t7.  Mayor  and  Aldermen  of  Carlisle;  Fort.  203;  9  Co.  99;  Carth.  173; 
Lord  Raym.  1283 ;  1  Burr.  339 ;  2  Burr.  723 ;  4  Burr.  1999. 
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G^f%^  ^'      And  they  all  agreed  that  a  burgess  may  be  removed  for  an 
1721.    offence  for  which  no  indictment  will  lie. 

Chief-justice — "  If  a  burgess  be  convicted  upon  an  indict- 
^*  ment  for  an  offence  at  common  law,  this  court  may  order, 
'^  as  part  of  the  punishment,  that  he  be  disfranchised."* 

But  Eyre  and  Fortescue,  justices,  denied  it. 

Not  only  should  bribery  be  a  ground  of  amotion  from  any 
office,  but  it  should  also  be  a  total  ground  of  disqualification 
for  all  purposes.  For  till  this  offence  is  suppressed,  all  other 
regulations,  either  for  parliamentary  or  municipal  elections, 
are  nugatory,  and  must  be  framed  and  executed  under  great 
difficulties.  Nor  will  bribery  ever  be  effectually  prevented  till 
the  powerful  and  decisive  aid  of  public  opinion  is  brought  to 
bear  upon  the  subject.  Whenever  a  person  who  is  known  to 
be  guilty  of  receiving  a  bribe,  stands  disparaged  amongst  his 
neighbours,  and  has  the  finger  of  scorn  directed  against  him, 
no  further  law  will  be  necessary  to  prevent  the  crime :  and 
till  that  effect  is  produced,  the  wisest  and  strictest  laws  will 
be  evaded,  and  ineffectual. 
Tenterden.  A  rule  was  made  for  the  mayor  of  Tenterden,  to  show 
cause  why  an  information  should  not  go  against  him,  for 
taxing  several  persons  who  lived  out  of  the  corporation^  to  be 
contributory  to  building  a  bridge,  and  other  charges  within 
the  corporation.-f* 

The  mayor  showed  for  cause,  that  though  the  persons  thus 
taxed,  did  not  live  within  the  corporation,  yet  they  dwelt 
within  the  liberties  thereof,  and  were  entitled  to  the  like 
privileges  as  those  who  lived  within  the  corporation;  one 
whereof  was  to  be  exempted  from  all  taxes  in  the  county  at 
large ;  so  that  it  is  reasonable  they  should  be  contributory  to 

*  In  the  case  of  the  King  v.  the  Mayor  and  Aldermen  of  Carlisle,  Uie  solicitor- 
^general,  in  tlie  course  of  the  argament,  upon  Braithwait's  case  being  cited,  stated, 
that  it  was  a  strange  case,  wherein  the  judges  asserted  the  power  of  the  King  and 
council  to  disfranchise  members  of  carport^iims  by  their  order ;  and  even  to  pull  down 
the  walls  of  a  town,  so  it  might  be  they  went  upon  such  an  order.  And  every  body 
knows  matters  of  prerogative  went  very  high  at  that  time.  He  also  said,  that  no 
record  of  that  case  was  to  be  found. 

Chief-justice.— I  am  very  glad  of  it.  I  can  have  no  regard  to  any  opinion  that 
was  given  when  judges  were  worked  up  to.  so  extravagant  a  pitch,  as  to  assert  such 
a  doctrine. 

t  The  King  v,  the  Mayor  of  Tenterden,  8  Mod.  114. 
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the  charges   within  the  corporation^^  when  they   had  the  George  i. 
benefit  of  the  privileges  thereof — ^besides,  the  tax  now  in     1722. 
question  had   been  paid  by  such  out^^wellers  time  out  of 
mind. 

But  the  court  directed,  that  this  matter  should  be  tried 
upon  an  information,  and  that  for  two  reasons : — Ist,  because 
a  single  person  might  not  be  able  to  contest  this  matter  in  an 
action  against  the  whole  corporation: — 2ndly,  because  if  a 
verdict  should  pass  for  or  against  such  single  person,  it  would 
not  end  the  contest  which  might  happen  against  the  rest. 

In  this  case,  the  distinction  between  the  borough  and  the 
county  at  large,  which  has  appeared  so  clearly  from  the 
earliest  periods  of  our  history,  is  distinctly  marked,  as  well 
as  the  reasonable  ground  of  exemption  from  the  county 
charges,  upon  the  consideration  of  paying  them  within  the 
borough.  But  the  whole  of  those  reasonable  usages  were 
thrown  into  confusion  by  the  allowance  of  out-dwelling 
bui^esses. 

In  an  information  in  nature  of  a  quovHirranto,f  KgeAnst     1723' 
Jones  and  Powell,  for  pretending  to  be  burgesses  of  Brecknock,     nock. 
in  Wales,  and  to  show  by  what  authority  they  claimed  to  be 
burgesses,  &c.,  upon  not  guilty  pleaded,  the  cause  came  on 
for  trial  at  the  assizes  in  Hereford,  and  upon  hearing  the. 
evidence,  the  counsel  for  the  king  desired  that  the  matter 
might  be  found  specially  :  for  that  it  appeared  by  the  charter 
of  this  corporation,  that  the  burgesses,  and  all  other  officers 
thereof,  should  be  chosen  de  inhabitantibus,  and  that  the 
defendants,    Jones   and   Powell,    were    not  inhabitants   of 
Srecknock. 

But  there  being  evidence  that  the  usage  had  been  against 
the  charter,  the  jury  gave  a  general  verdict  upon  the  usage, 
viz.,  that  the  defendants  were  not  guilty. 

And  now  it  was  moved  to  set  aside  this  verdict,  for  two 
reasons : — 

First.    Because  it  was  given  against  evidence. 

*  This  is  a  repetition  of  the  erroneous  application  of  tjiis  word,  before  noted  in 
the  Launceston  case. — See  before,  p.  2006. 
t  The  King,  v.  Jones,  8  Mod.  201. 


2014  CASES.-BRECKNOCK. 

George  L      Secondly,  Because  the  jury  refused  to  find  a  special  ver- 
17^.     diet,  which  they  ought  to  have  done  when  it  was  required. 

And  because  of  the  difficulty  of  the  case,  this  question 
was  referred  to  all  the  judges  of  England — Whether  a  verdict 
by  which  the  defendant  is  found  '^  not  guilty/'  on  an  infor- 
mation in  nature  of  a  quo  warranto^  could  be  set  aside,  and 
a  new  trial  granted. 

And  the  judges  were  equally  divided,  two  against  two  in 
each  court,  so  that  not  one  court  was  unanimous  in  opinion 
of  either  side ;  but  six  of  them  were  of  opinion^  that  the 
verdict  might  be  set  aside;  and  six  were  of  a  contrary  opinion. 

And  it  being  now  moved  again  to  set  aside  this  verdict 
for  the  reasons  before  mentioned,  &c.,  Pratty  C.  J.  said — If 
this  is  not  to  he  looked  on  as  a  criminal  prosecution,  I 
should  readily  grant  a  new  trial.  This  lately  hath  been 
made  a  question,  and  was  referred  to  all  the  judges,  who 
were  equally  divided  in  opinion,  six  against  six,  and  each 
court  was  also  divided.     I  was  for  a  new  trial. 

FortescuCy  justice. — I  was  against  a  new  trial;  and  am  so 
still.  Indictments  are  sometimes  used  only  for  trying  a  right, 
and  yet  it  was  never  pretended  to  grant  a  new  trial  in  them. 
It  is  objected,  that  this  is  a  mixed  sort  of  a  prosecution,  and 
not  entirely  criminal.  If  so,  still  it  is  criminal.  It  is  objected, 
that  the  fine  imposed  is  always  small,  but  it  may  be  lai^e. 

Raymondy  justice. — These  informations  are  only  methods  to 
try  tfie  right,  and  ought  to  be  looked  on  as  civil  actions  ;  and 
though  a  fine  is  imposed,  yet  that  makes  no  alteration ;  for 
sometimes  in  actions  confessedly  of  a  civil  nature,  a  fine  is 
set,  as  in  actions  of  trespass  vi  et  armis.  This  is  my  present 
opinion  ;  but  I  would  advise. 

The  court  was  of  opinion,  that  the  verdict  was  against 
law ;  for  the  charter  is  to  be  understood  negatively  de  inAa- 
bitantibusy  and  so  destroys  the  usage;  and  where  a  jury 
bring  in  a  verdict  against  law,  agreeable  or  not  agreeable  to  the 
direction  ofthejudgcy  the  verdict  ought  to  be  set  aside,  ^c. 
1724.  One  Hunt  was  bailiff  of  the  corporation  of  Whitchurch,* 
church,   i^  Hampshire,  in  the  year  1722,  at  which  time  Batchelorwas 

*  The  King  v.  Butler,  8  Mod.  349. 
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chosen  mayor  by  the  jtarors  summoned  by  Hunt;  and  the  George  I. 
mayor  continued  him  bailiff  for  the  next  year,  viz.  for  the     1724. 
year  1723,  being  the  year  of  his  mayoralty. 

Thereupon  an  information  in  nature  of  a  quo  warranto,  was 
granted  both  against  the  mayor  and  Hunt,  suggesting  that 
no  man  could  he  mayor  or  bailiff  there  who  was  non-residenty 
and  chosen  by  non-residents,  as  the  jury  were ;  against  which  Non- 
the  inhabitants  protested  as  contrary  to  their  ancient  usage; 
and  that  both  the  mayor  and  bailiff  were  mm-^esidentSj  and 
therefore  had  usurped  a  franchise. 

The  counsel  for  the  defendants  showed  for  cause  against 
this  rule,  that  all  the  officers  of  this  borough  are  to  be  con- 
stantly chosen  by  freeholders  thereof;  and  that  some  of  the  Freehold- 

^  crs. 

inhabitants  who  were  freeholders,  were  svmmoned  to  be  of  the 
JUBY ;  but  they  refused  to  appear,  pretending  they  would  not 
serve  with  those  who  were  rkot  inhabitants  of  the  borough) 
but  out^wellersy  and  therefore  excluded  from  being  of  the 
jury;  and  thereupon  others  were  returned  who  would  serve. 

That  ever  since  the  year  1641,  the  ott<-rftr€/fer«,  who  had     Ovlu 
freeholds  in  the    borough    were   returned  jurymen,  which 
appeared  by  the  entries  made  in  their  borough-book,  and 
such  out-^hoellers  had  served  in  all  the  offices  thereof. 

That  Whitchurch  is  an  ancient  borough  by  prescription^ 
and  that  the  jtary  thus  tmpannelled,  did  not  serve  in  a     Jury. 
court  leetj  but  in  the  borough  court;  for  if  it  had  been  to    Le«*« 
serve  in  a  leet,  then  it  must  have  been  by  inhabitants;  but  in  a 
borough  court,  or  court  baron,  none  but  freeholders  are  to  be  Borough 
of  the  jury,  which  freeholders  might  be  out-^wellers,  so  as 
they  had  a  freehold  within  the  borough.    That  all  the  jury 
had  freeholds  in  the  borough,  and  by  such  a  jury  assembled 
at  a  borough  court,  the  defendants  were  lawfully  chosen* 

But  the  rule  was  made  absolute,  by  ttoo  judges  against  one, 
there  being  but  three  in  court ;  for  this  being  a  matter  of 
right,  it  was  fit  to  be  tried  by  a  jury,  who  are  the  proper 
judges  of  evidence. 

The  court  at  another  day,  was  moved  for  a  trial  at  bar, 
upon  some  affidavits  that  thi^  freehold  to  the  value  of  a  t/um- 
sand  pounds  might  come  in  question. 
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George  I.       But  it  was  denied^  for  no  other  reason,  but  that  it  was  a 
1724.     borough  cause. 

And  at  the  trial,  a  verdict  yr^a  found  for  the  mayor ^  that  he 
was  an  inhabitant  resident ;  and  against  Hunt,  that  he  wiu 
non-resident ;  and  thereupon  the  mayor  named  one  Page  to 
be  bailiff. 

The  question  now  was, — ^Whether  the  mayor  could  name 
a  new  bailiff;  because,  by  the  constitution  of  the  corporation, 
a. bailiff,  duly  elected,  is  to  continue  in  his  office  for  a  year, 
and  until  another  is  duly  chosen  :  and  Hunt  was  never  duly 
chosen,  because  he  was  non-resident. 

This  being  a  controverted  point,  another  information,  tec, 
was  granted  to  try  it. 

One  of  the  usurpations  which  occurred  so  frequently  in 
the  boroughs,  seems  to  have  been  attempted  to  be  justified 
in  this  case,  by  the  assertion,  that  these  were  proceedings 
at  ^borough  courts  and  not  a  court  leet. 

But  the  whole  current  of  authorities  from  the  earliest 
Leet.  times,  is  decisive  to  show  that  this  was  a  court  leet,  and  not 
a  borough  court.  For  all  such  officers  were  by  the  common 
law  required  to  be  presented  at  the  court  leet  by  the  jurtfy 
and  sworn  there ;  the  only  court  at  which  such  oaths  could 
properly  be  administered. 

The  other  borough  courts  were  either  courts  baron,  not 
having  juries,  but  homages;  or  courts  of  civil  jurisdiction, 
whose  functions  were  altogether  of  a  different  description. 

IRELAND. 
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1717.        An  act  was  passed  at  this  period,  '^  entitled  an  act  for 

Galway.  better  regulating  the  town  of  Galway^  and  for  strengthening 

the   Protestant   interest  therein,"    in  which   the   following 

Freemen,  clause  relative  to  the  admission  of  freemen  occurs:  ''That 

''  no  person  shall  be  elected  mayor,  or  sheriffs,  or  common 

inhAbitants "  councilmcu,  who  shsU  not  be  an   inhabitant  within  the 

"  town,  at  the  time  of  being  elected ;  and  that  hath  not  been 

*'  resident  for  the  space  of  one  whole  year,  before  such  elec- 

''  tion ;  and  that  all  persons  who  profess  themselves  of  any 

"trade,  mysteiy,  or  handicraft,  that  do   or. shall  come  to 


IRELAND.  2017 

"  reside  in  the  town  of  Gralway,  in  order  to  follow  their  Q«>nsei» 
"  respective  trades,  shall  be  free  of  the  town  and  corpora-     1717. 
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tion,  and  also  of  that  company  or  corporation  to  which 
their  respective  trades  belong,  without  paying  any  thing 
for  such  freedom ;  and  shall  continue  freemen  of  such 
company  or  corporation  as  long  as  they  dwell  in  the  town, 
and  no  longer. 

"  Provided,  that  no  persons  are  to  have  the  benefit  of  their 
"  freedoms,  unless  they  have  been  professed  Protestants  for 
**  seven  years,  or  upwards,  next  tefore  their  demanding  their 
**  freedoms,  pursuant  to  this  act ;  and  shall  also  take  the 
''  usual  oaths  of  freemen ;  and  also  the  oaths  of  allegiance, 
**  supremacy,  and  abjuration,  and  make  and  subscribe  the 
**  declaration  against  transubstantiation,  before  the  mayor  of 
the  town,  who  is  required  to  administer  the  same." 
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CORK. 

We  find  at  this  period,  several  bye-laws  agreed  to  at  a  1721. 
court  of  d'oyer  hundred  for  Cork,^  which  commence  with  a 
recital,  that  '^  for  some  time  past  the  common  council  alone, 
and  sometimes  a  few  members  thereof,  had  assumed  a  power 
to  dispose  of  the  public  money  and  issue  their  orders  for  the 
same,  to  such  uses  as  they  thought  proper,  without  the  con- 
sent of,  or  consulting  the  commonalty  ;  and  forasmuch  as  the 
due  application  of  such  money  is  of  general  concern  to  the 
whole  community  ;  it  was  enacted — 

''  That  from  thenceforth,  none  of  the  public  money  should 

be  issued,  unless  it  should  be  first  proposed  and  consented 

to  by  the  mayor,  sheriff,  and  commonalty,  in  open  court  of 

d'oyer  hundred  assembled. 

'^  That  the  mayors  of  the  city,  for  some  time  theretofore,  had 
collected  several  petty  duties  from  the  freemen  at  large, 
contrary  to  their  rights  and  franchises ;  which  duties,  and  all 
pretence  of  right  to  the  levying  the  same  from  the  freemen, 
from  thenceforth  should  be  abolished. 

*^  That  for  some  time  past,  the  common  council  had  assumed 

*  It  appears  that  previous  to  their  being  past,  the  pannel  of  freemen  was  called 
over,  and  each  freeman  that  wa.s  present  gave  his  assent  thereto. 
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^^fj^  t-  a  power  of  taking  up  money  at  interest,  for  the  pretended 
1721.     use  of  the  corporation,  without  the  consent  of  the  other  fiiee- 
men  and  members  thereof:  whereby  the  revenues  of  the  city 
were  often  loaded  with  unwarrantable  debts. 

^^  And  as  this  is  a  matter  of  general  concern  to  all  the  con- 
stituent parts  of  the  whole  community,  and  ought,  there- 
fore, to  have  the  most  public  consideration  and  sanction, 
for  avoiding  the  like  mischief  for  the  future,  and  that  the 
city  might  not  thereafter  contract  any  debt,  but  what  should 
be  judged  absolutely  necessary,  and  receive  the  most  public 
assent,  it  was  provided^  that  no  money  should  be  borrowed 
at  interest  for  the  use  of  the  corporation,  unless  the  con- 
sent of  the  mayor,  sheriffs,  and  commonalty,  was  first  had 
in  open  court  of  d'oyer  hundred. 

"  That  all  unnecessary  law*saits  might  for  the  future  be 
avoided,  and  that  it  might  not  be  in  the  power  of  a  few 
members  thereof,  alone,  without  the  consent  of  the  rest,  to 
engage  the  corporation  therein,  and  to  make  use  of  the 
public  money  for  carrying  on  such  suits,  whereby  great 
mischiefs  and  inconveniences  had  arisen;  it  was  provided, 
that  from  thenceforth,  no  law-suit  should  be  commenced 
or  defence  taken,  on  the  part  of  the  corporation,  unless  the 
same  should  be  first  consented  to  by  the  mayor,  sheriffs,  and 
commonalty,  or  the  major  part  of  them,  in  open  court  of 
d'oyer  hundred." 

A  recital  then  occurs,  **  that  by  the  charter  and  ancient 
Ward,  usage  of  the  city,  the  aldermen  of  the  ward^  and  all  the 
several  officers  and  ministers  of  the  corporation,  used  to  be 
elected  in  open  court  of  d'oyer  hundred,  by  the  mayor, 
sherifis,  and  commonalty,  there  assembled :  But  that  for  the 
future,  whenever  any  vacancies  should  happen  in  any  of  the 
places  of  the  aldermen,  or  in  either  of  their  ofiicers  or  minis- 
ters, they  should  be  chosen  by  public  consent  in  open  court 
of  d'oyer  hundred,  and  not  otherwise. 
Freemen.  **  That  for  the  future,  no  freeman  at  large  should  be  made, 
who  should  not  first  petition  the  mayor,  sheriffs,  and  common 
council,  and  should  after  be  approved  of  in  open  court  of 
d'oyer  hundred.    Provided,  that  nothing  therein  should  be 
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any  ways  construed  to  extend  to  any  persons  of  great  ^^°^g^  ^- 
distinction^  who  should  happen  at  any  time  to  be  in  the  city,  1721. 
and  to  whom  the  council  should  think  fit  to  make  a  pre- 
sent of  their  freedom — such  person  or  persons^  however, 
not  being  under  the  degree  of  an  esquire;  nor  should  it 
extend  to  bar  such  persons  as  had  a  right  to  their  free- 
dom, by  having  served  seven  years  as  an  apprentice  to  a 
freeman  at  large,  or  by  being  the  eldest  son  of  such  free- 
man. 

"  That  the  commons  having  been  at  a  considerable  expence  Commoiis. 
in  the  defence  of  the  rights  and  privileges  granted  them  by 
charter,  and  in  opposing  the  arbitrary  proceedings  of  those 
that  endeavoured  to  deprive  them  of  their  rights,  amounting 
to  the  sum  of  two  hundred  and  twenty-five  pounds,  twelve 
shillings,  sterling — ^it  was  ordered,  that  they  should  be  paid 
out  of  the  public  revenues  of  the  city. 

^^  That  several  members  of  the  common  council  of  the  city  Common 

'I 
had  of  late  (through  refractoriness)  often  neglected  or  re-  *^°""*^* ' 

fused  to  meet  and  attend  at  the  council  chamber,  according 
to  the  summons  duly  given,  requiring  their  attendance ;  and 
that  such  visible  refractoriness  giveth  just  reason  to  fear, 
that  several  may  likewise  hereafter  neglect  or  refuse  to  ap- 
pear and  give  attendance,  on  such  due  summons  as  tbe  mayor 
may  find  necessary  to  issue,  which  might  very  much  retard 
the  necessary  and  lawiul  proceedings  in  all  affairs  belonging 
to  the  city,  and  also  be  attended  with  numerous  other  evil 
consequences,  if  not  timely  provided  against."  And  there- 
fore powers  are  given  to  remedy  the  grievance. 

**  That  notwithstanding  the  freemen  were  by  charter  ex- 
empted from  all  tolls,  taxes,  murage,  pavage,  pontile,  and 
kavige :  it  had  of  late  been  attempted  to  establish  several 
customs  of  collecting  gatage,  and  other  taxes,  from  the  free- 
men, with  a  design,  in  process  of  time,  to  perpetuate  the 
same  on  them  by  pleading  the  force  of  such  customs  equal 
to  laws  against  them.*  Therefore  it  is  enacted,  by  the  mayor, 
sheriffs,  and  commoncdtyy  in  court  of  d'oyer  hundred  assem- 
bled, that  all  taxes  and  gatage  theretofore  collected  from 

*  See  post.  temp.  Geo.  IV.,  Truro  case. 
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^^Q***^  ^-  freemen  at  large,  for  any  goods  of  their  own  property,  or 
1721.  which  was  by  such  freemen  lawfully  bought  and  contracted 
for  before  the  same  entered  the  liberties  of  this  city,  were 
collected  contrary  to  charter  or  law ;  and  that,  therefore,  any 
pretended  custom  or  authority  for  collecting  such  taxes  frooL 
freemen  at  large,  should  from  thence  be  null  and  void/' 

The  few  following  facts  will  close  all  that  is  necessary  to 
be  inserted  as  to  the  city  of  Cork. 
1726.        "  That  great  inconveniences  having  arisen  by  the  not  enter- 
Appren-  ing  and  enrolling  the  several  apprentices*  indentures  of  this 

tiCfiS 

city,  whereby  several  indentures  have  been  ante-dated,  and 
thereby  several  apprentices  have  not  been  skilled  in  their 
professions :  it  is  ordered,  that  all  apprentices'  indentures 
whatsoever,  be  entered  and  enrolled  m  the  town  clerk's  office, 
at  the  time  of  entering  into,  and -perfecting  such  indentures, 
and  witnessed  in  the  office." 
1728.  Upon  reading  the  several  orders  relating  to  the  election  of 
alderman  of  the  ward,  it  was  ordered,  "  that  the  manner  of 
"  election  of  alderman*  of  the  ward  for  the  future  should  be, 
"  that  all  the  aldermen  for  the  time  being,  that  were  not  jus- 
"  tices  of  the  peace  or  aldermen  of  the  ward,  should  be  set 
"  upon  the  election,  and  whichever  appeared  to  have  the  ma- 
"  jority  of  the  suffrages  or  votes  of  the  freemen  in  open 
"  court  of  d^oyer  hundred  assembled,  should  be  declared  to  be 
"  duly  elected  alderman  of  the  ward." 

The  elections  of  the  aldermen  and  common  coxmcilmen  of 
London,  so  recently  before  the  reader  in  this  reign,  cannot 
fail  to  suggest  a  conlparison  with  these  ward  elections  in 
Cork,  as  well  as  the  previous  regulations  for  enrolling  the 
indentures  of  apprentices. 

George  II.,  in  the  eighth  and  21st  years  of  his  reign, 
granted  two  charters  to  Cork,  one  constituting  all  mayors 
upon  their  departure  from  office,  justices  of  the  peace;  the 
other  granting  two  fairs. 
1772.  ^y  ^  special  verdict  of  this  date,  it  appears  that  the  eldest 
sons  of  freemen,  being  twenty-one,  were  entitled  to  the  free- 
dom; but  that  it  was  immaterial  whether  the  father  was 
living  or  not  when  the  son  became  21. 
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And  one  Peter  Simon  was  admitted  in  the  47th  of  George  ^^^^^  ^' 
III.  to  the  freedom  at  large,  under  the  statute,  upon  pay-     Cork, 
ment  of  20s.,  being  a  Protestant  stranger. 


GEORGE    II. 


STATUTES. 


The  first  material  statute  to  be  considered  in  the  reign  of     1729. 

Cap.  24. 

Gteorge  II.  is  the  Bribery  Act,  in  the  midst  of  which,  after 

the  oath  directed  to  be  taken  by  the  returning  officer,  which  y 

is  contained  in  the  third  section* — ^and  before  the  declaration  . 

as  to  the  effect  of  falsely  laking  that  oath,  which  is  in  the 

fifth — ^the  fourth  is  interposed,  declaring  that  "  such  votes 

"  shall  be  deemed  to   be   legal   which  have  been  so  de-  ^5i|^^^" 

*'  clared  by  the  last  determination  in  the  House  of  Commons  ; 

''which  determination  is  directed  to  be  final  to^^ll  intents 

"  and  purposes  whatsoever,  any  tisage  to  the  confitey  not- 

"  withstanding.''     Nothing  else  in  the  act  relates  to  the  Banie 

subject;   and  there  is  therefore  scarcely  a  specimen  in  tffce 

whole  statute  book  of  a  provision  thrust  in  so  inopportunely 

into  the  body  of  an  act  relating  to  other  matters. 

It  requires  some  explanation,  which  can  easily  be  sup- 
plied. 

This  clause  was  introduced  as  an  amendment  in  the  House 
of  Lords ;  who  also  increased  the  penalty  from  50L  to  600/., 
and  made  the  act  in  other  respects  more  effectual. 

The  fourth  section,  however,  was  not  pleasing  to  the 
House  of  Commons ;  but  satisfied  as  they  were  with  the  rest 
of  the  bill,  they  adopted  the  amendment  rather  than  run  the 
risk  of  losing  the  whole  measure;  and  the  question  for 
agreeing  with  the  amendments  made  by  the  Lords  was 
carried  in  the  affirmative  by  a  majority  of  two  voices  only 
—91  to  89. 

The  effect  of  the  clause  was  in  substance  to  make  that 

I 

'  *  2  George  II.,  cap.  24. 
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George II.  provision  general  which  the  statute  of  WiUiam  III.*  had  en- 

1729.  acted  only  as  a  direction  to  the  returning  officer :  and  form- 
ing into  a  legislative  act  the  effect  of  the  resolution  of  the 
House,  excluding  all  evidence  contrary  to  the  last  deter- 
mination. It  had  also  the  effect  of  sanctioning,  without 
any  inquiry  as  to  the  justice  or  equity  of  the  last  determmaT. 
tions,  all  the  varieties  of  rights,  and  the  anomalous  usages, 
which  had  previously^xisted — -most  unreasonably  perpetuat- 
ing  those  uscufes^  where  there  happened  accidentally  to  be  a 
determination,  but  leaving  open  to  dispute  those  places  where 
there  happened  to  be  no  decision. — ^A  principle  which  from 
necessity  must  introduce  a  variety  of  rights,  and  perhaps 
some  contrary  to  other  determinations,  where,  nevertheless, 
the  facts  might  be  the  same.  Nor  was  this  the  only  incon- 
venience resulting  from  this  enactment;  it  also  contained 
this  inconsistency : — a  usage,  however  short,  which  had 
been  sanctioned  by  a  decision  of  the  House  of  Commons, 
was  to  be  supported — whereas,  if  there  had  been  a  usage  of 
ever  so  long  a  continuance,  subsequent  to  the  determination, 
it  was  to  be  disregarded ;  as  if,  for  instance,  there  should 
have  been  a  decision  in  the  reign  of  James  I.,  when  the  de- 
terminations are  preserved;,  and  there  had  been  a  usage  con- 
trary to  it  till  the  reipi  of  George  III.,  yet  a  committee 
would  be  bound  to  disregard  that  usage :  a  consequence  very 
inconsistent  with  the  general  disposition  to  support  the 
doctrine  of  usage. 

NORWICH. 

1730.  I>^  the  third  of  Georp;e  II.,  an  act  was  passed  for  the  better 
***•  ■  regulation  of  elections  in  the  city  of  Norwichj  and  for  pre- 
serving the  peace,  good  order,  and  government  of  the 
city.  It  recited  that  many  controversiesf  had  arisen  at 
the  elections  of  citizens  to  serve  in  Parliament,  and  of 
mayors,  sheriffs,  aldermen,  and  common  councilmen,  touching 
the  legality  of  votes  of  many  persons ;  that  the  time  ap- 
pointed by  the  charter  was  not  sufficient  to  elect  so  great 

Wards,   a  number  of  common  councilmen  for  each  great  ward,  as  are 

•  See  before,  p.  1845.  f  Slat.  v.  6,  c.  8. 
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thereby  yearly  directed  to  be  chofien,  when  such  elections  George  n. 
happen  to  be  controverted.     That  great  dissensions  have     1730. 
arisen  between  the  mayoFy  sheriffs,  and  aldermen,  and  the 
commons  of  the  common  council,  concerning  the  making 
ordinances  in  common  council  or  assembly  of  the  rcpresgn^o-  Represen- 
tive  body  of  the  city,  which  had  often  obstructed  the  public 
business. 

'or  remedy  of  which  grievances,  oaths  are  directed  to  be 
tendered  at  the  elections ;  and  the  votes  of  those  refusing 
to  swear,  are  to  be  disallowed. 

Three  common  councibnen  for  each  great  ward,  are  to  elect 
the  remaining  number  of  common  councilmen — the  vacancies 
are  to  be  filled  up  in  48  hours  after  notice — ^none  but  iuhabit- 
ants  are  to  be  chosen  sheriffs — no  act  to  be  valid  without  the 
assent  of  the  major  part,  Sfc, — the  mayors  are  to  nominate 
the  officers  as  customary — and  a  penalty  is  enforced  on  ab- 
sence from  the  quarterly  assemblies. 

It  should  be  observed,  that  this  is  a  distinct  legislative 
recognition;  that  the  common  council  of  Norwich  was  a 
delegated  and  representative  body,  as  the  common  council  of  Delegated. 
London. — A  circumstance  material  to  be  remembered  here- 
after, when  the  modem  Wycomb  case,  of  the  king  and  West- 
wood,  comes  under  consideration. 

There  is  also  another  statute  in  the  ninth  of  Greorge  II.,  1735. 
relative  to  Norwich ;  which  recites,*  that  anciently  the  chief 
manu&cturers  in  the  city  of  Norwich,  and  the  makers  of 
russets,  &c.,  were  by  an  act  in  the  first  and  second  of  Philip 
and  Mary,  obliged  to  become /re^m^Ti;  by  means  of  which, 
there  was  a  constant  supply  of  able  magistrates :  but  the 
manufactures  having  been  for  several  years  disused,  and 
others  introduced  in  their  stead ;  by  which  the  offices  of 
magistracy  often  fall  to  persons  who  are  not  the  chief  manu- 
facturers, or  the  most  substantial  inhabitants ;  and  frequent 
disorders  happen  in  their  elections,  occasioning  great  riots. 
For  remedy  of  which  mischiefs  and  inconveniences,  and 
for  preventing  the  same  in  future ;  it  was  enacted,  that  all 
persons  who  were  manufacturers  or  makers  of  any  sort  of 

*  Statutes,  vol.  5,  434,  c.  9. 
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George  11. gtuffs^  &c.,  who  are  not  journeymen  or  servants  for  hire; 

1736.  master  weavers,  and  master  wool-combers,  and  persons  deal- 
ing or  trading  as  such,  or  employing  servants  or  journeymen 
in  any  such  manufactures,  or  having  any  interest  in  such 
manufactures,  inhidnting  or  living  in  the  city  of  Norwich, 
shall  be  made  free  of  the  city,  and  admitted  freemen  thereof; 
(that  is  to  say,)  all  persons  inhabiting  or  living  in  the  city 
or  county  of  the  same,  now  being  such  manufacturers,  shall 
upon  their  request  to  be  made  at  any  court  of  mayoralty  or 
assembly  of  the  mayor ,  sheriffs,  citizens,  and  commonalty,  be 
admitted  and  made  free  of  the  city,  paying  only  21  shillings 
for  their  admission  and  freedom :  and  all  manufacturers  who 
hereafter  shall  be  living  or  inhabiting  in  the  city,  being 
foreigners,  shall  upon  their  request  to  be  made  at  any  assem- 
bly of  the  corporation  to  be  holden  for  the  city,  be  admitted 
and  made  free;  paying  a  sum  not  exceeding  5/.,  upon  taking 
the  usual  oaths. 

Any  persons  (servants  and  apprentices  during  their  service 
excepted)  who  shall  be  such  manufactures,  not  being  admit- 
ted and  made  free,  shall,  after  the  21st  of  June,  1723,  forfeit 
lOZ.  for  every  calendar  month. 

1746.  That  all  persons  elected  to  the  office  of  mayor,  should  be 
excused  therefrom,  if  they  swear  they  are  not  worth  2,0002. 
over  their  debts ;  and  upon  payment  of  a  fine  of  60/. :  or,  if 
they  swear  they  are  not  worth  3,000/.  over  their  debts,  upon 
payment  of  a  fine,  shall  likewise  be  excused. 

1745.        In  the  19th  of  George  II.,  an  act  was  passed  for  regulating 

the  election  of  members  to  serve  in  Parliament,  for  that  class 

CitiGs,&c.  o{  cities  and  towns  frequently  referred  to  before,  which  were 

Counties  of  cown^ie*  of  themselves:   and   it   seems   erroneously  to  have 

themselves.  "^  '' 

assumed,  that  the  40s.  freeholders  had  a  right  to  vote  for 
those  places ;  which,  for  the  reasons  we  have  given  before, 
could  not  be  the  case — ^unless  they  were  altogether  treated 
as  counties,  and  the  right  of  the  burgesses  abandoned; 
because  the  statute  of  Henry  VI.,  which  creates  that  quali- 
fication, is  in  the  negative,  and  excludes  all  other  right  of 
voting.  And  if  that  statute  applied  to  these  cities  and  towns,  no 
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Other  right  .might  to  exist  within  them.  The  truth  seems  to  George  II. 
have  been^  that  it  was  never  intended  to  have  such  an  ap-  1745. 
plication ;  and  it  is  strange  that  this  statute  should  have 
proceeded  on  a  contrary  assumption  —  particularly  as  it 
has  since  been  decided^  that  other  general  statutes^  which 
relate  to  counties  in  general^  do  not  apply  to  these  peculiar 
and  inferior  county  jurisdictions.* 

WESTMINSTER. 

,  A  statute  of  the  29th  of  George  II.,  for  the  appointment     1756. 
of  constables  in  WestminsteTf  recognizes  the  impannellinff,  y,  ^'    ' 
by  the  Dean  of  Westminster,  or  the  high  steward,  or  his     »tef- 
deputy,  calling  to  his  assistance  the  burgesses  of  the  city  and  BuigesMs. 
liberty,  if  the  dean,  his  high  steward,  or  deputy,  shall  deem 
fit,  of  40  substantial  householders  ;  out  of  whom  they  are  to    House- 
nominate  30  to  be  the  leet  jury  for  the  year — ^taking  care  Leet  ju^y. 
that  one  or  more  be  nominated  out  of  each  of  the  parishes  • 
and  they  are  to  be  sworn  to  present  to  the  court,  proper 
persons  to  be  chosen  and  appointed  constables  for  the  year 
next  ensuing — that  is  to  say,  for  St.  Margaret's,  28  ;  for  St. 
John's,  8;    for   St.  Martin's,   28;    St.   George's,   Hanover 
Square,  24;  St.  James's,  28;  St.  Anne's,  16;  St.  Paul's, 
Covent  Garden,  12 ;  St.  Clement's  Danes,  12  ;  St.  Mary  le 
Strand,  4.     Out  of  which  number,  the  court  shall,  in  the 
manner  and  proportions  before  directed,  appoint  80  to  be 
constables,   to  serve   for  the  city  and  liberty.     Fiiies  are 
imposed  upon  persons  refusing  to  appear  to  execute  the 
office  of  jtarymen  and  constables,  they  being  called  upon  to 
serve  only  once  in  seven  years.     A  high  constable  is  also  to 
be  appointed  for  the  year;  but  none  to  serve  for  more  than 
three  years  together* 

And  in  the  10th  section  of  the  statute,  reciting,  that  Sec.  10. 
obstructions  in  the  public  ways,  and  other  annoyances  and 
offences  contained  therein,  are  partly  owing  to  the  want  of  a 
sufficient  power  to  compel  persons  to  take  upon  them  the 
office  o(  jurymen,  to  present  nuisances  and  other  offences, 
it  was  enacted,  that  the  dean,  or  high  steward,  or  his  deputy, 

*  See  Rex  v.  Haythorne,  5  Barn.  &  Cr.  410. 
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George  II.  the  two  chief  burgesses  of  Westminster,  and  the  other  ftur- 

1756.     gesses,  for  the  time  being,  or  any  five  of  them,  (whereof  the 

dean,  high  steward,  or  his  deputy,  or  one  of  the  two  chief 

burgesses,  should  be  one),  are  twice  in  the  year  to  issue  their 

k^iT^*   precepts  to  impannel  and  return  80  substantial  householders 

and  traders,  residing   and   dwelling  within  the  parishes  of 

Westminster,  in  the  proportions  before  mentioned;  out  of 

whom  they  are,  at  the  court,  to  nominate  and  appoint  so 

many  as  they  shall  think  proper,  not  exceeding  48  :  taking 

care  that  one  or  more  be  nominated  out  of  each  of  the 

Annoy-    parishes :  and  they  were  to  be  called  the  "  annoyance  jury," 

'  and  were  to  take  the  oath  prescribed  by  the  act. 

The  duties  of  this  jury  are  pointed  out  in  the  statute : — 
which,  amongst  other  things,  includes  the  supervision  of 
weights,  balances,  and  measures ;  and  provision  is  also 
made  that  they  shall  not  serve  more  than  once  in  three 
years. 

It  appears,  therefore,  that  as  the  whole  city  of  London 
is  under  the  jurisdiction  of  the  courts  leet  or  wardmotes — ^so 
also  that  wealthy  and  important  part  of  the  rest  of  this 
great  metropolis,  which  is  included  in  the  parishes  of  St. 
Clement's  Danes,  St.  Martin's-in-the-Fields,  St.  Margaret's 
and  St.  John's  Westminster,  St.  James's  and  St.  Anne's,  and 
St.  George's,  Hanover  Square — is  at  this  moment  under  the 
control  and  direction  of  the  court  leet. 

PARLIAMENTARY  CASES. 

A  short  reference  to  some  of  the  decisions  which  occur 
in  Parliament  during  this  reign,  will  be  all  that  is  requisite. 

1727.  In  JRichmondf  the  burgage  tenure  right  was  established.* 

Richmond 

1728.  In  HendoUj  that  of  the  inhabitants  being  housekeepers 

Hendon.         i  •  i  .  . 

and  panshioners.f 
1728.         In  Peterboroughy  in  the  householders  in/udntants  paying 

Peter-  i  i      j.  r  j     o 

borough,  scot  and  lot.j: 

•  21  Journ.  p.  78.  f  lb.  p.  131.  t  lb.  p.  162. 
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George  II. 
WELLa 

In  Wells,  the  right  was  determined  to  be  "  in  the  mayor,     1729. 


**  masters,  burgesses,  and  freemen,  admitted  to  their  free- 


ze 


dom,  in  any  of  the  companies  within  the  city,  entitled 
by  birth,  servitude,  or  marriage."* 
The  history  we  have  before  given  of  Hythe,  equally 
applies  to  Wells ;  where,  notwithstanding  the  early  docu- 
ments show  distinctly  the  necessity  of  residence,  non-reri-  Non-resi* 
tienis  were  gradually  introduced,  to  an  extent  subversive  of 
the  rights  of  the  inhabitants. 

Thus  in  1700,  it  was  agreed,  that  H.  Portman,  Esq.,  (who  ^700. 
probably  lived  in  Dorsetshire)  should  have  leave  to  be  ad- 
mitted free  of  one  of  the  companies  of  this  city,  and  then  to 
be  sworn  a  burgess,  if  he  desire  it  of  the  mayor.  And 
afterwards,  in  the  next  year,  by  the  general  assent  of  the  1701. 
house  of  the  burgesses,  he  was  admitted  a  burgess  for  this 
city,  being  first  elected  into  the  company  of  mercers. 

The  fine  paid  by  strangers  on  their  admission  to  burgess- 
ship,  subsequent  to  the  ordinance  of  the  fifth  of  Elizabeth, 
and  the  form  of  the  admission  subsequent  to  the  charter  of 
that  queen,  varied  at  different  times,  as  appears  by  the  fol- 
lowing instances. 

At  a  general  convocation,  held  in  the  fourth  year  of  Queen  1705. 
Anne,  John  Prowse,  Esq.,  and  William  Berkley,  Esq.,  were  Dec.  lo. 
admitted  burgesses;  and  at  the  same  time,  gave  each  one 
dozen  pair  of  gloves,  according  to  the  custom,  to  be  dis- 
tributed among  the  burgesses  then  present ;  but  it  not  being 
a  pair  for  each,  they  voluntarily  made  up  the  deficiency,  and 
they  both  being  strangers  paid  20«.  each. 

Two  years  afterwards,  Mr.  W.  Pevis,   Mr.  W.  Salmon,    1707. 
and  Mr.  Richard  Cupper,  were  admitted  burgesses  of  this 
city,  at  the  same  time  they  gave  one  dozen  and  a  half  of 
gloves,  and  paid  20^.  as  being  strangers,  and  Qs.  8d,  each, 
being  the  fees  of  the  house. 

In  the  10th  of  Queen  Anne,  Mr.  Charles  Taylor,  had  the     i7ii. 
consent  of  the  house  to  be  admitted  a  *^  burgess'*  of  this  city, 

*  ^l  Jouro.  329. 
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George  II.  and  he  was  admitted  accordingly,  having  first  taken  the 
usual  oaths." 
1712.  In  the  1 1th  year  of  the  same  reign,  the  following  order  was 
made,  reciting,  that  for  preventing  partiality  and  disputes  in 
electing  inferior  burgesses,  on  the  death  or  removal  of  any  of 
the  16  burgesses,  being  of  the  common  couticU  of  the  city  or 
borough,  others  are  to  be  chosen  in  the  place  of  the  chief 
burgess,  happening  to  die  or  be  removed,  to  fill  up  the  num- 
ber of  24  chief  burgesses. 

That  it  was  anciently  ordained,  such  inferior  bui^esses 
should  not  be  elected  or  made  at  the  pleasure  of  the  mayor 
for  the  time  being,  or  any  other  particular  person,  but  should 
be  elected,  nominated,  and  chosen,  with  the  consent  of  the 
mayor,  masters,  and  chief  burgesses  of  the  common  council  for 
the  time  being,  or  the  major  part  of  them,  at  the  convocatiou 
or  common  assembly;  which  custom  and  usage  has,  for  a 
great  number  of  years,  been  observed  without  interruption. 

And  that  the  books  or  records  wherein  the  ordinance 
was  entered  or  enrolled,  by  reason  of  the  alterations  made  in 
the  corporation  in  the  times  of  King  C/iarles  IL  and  King 
James  IL,  or  other  accidents,  have  been  lost,  mislaid,  or 
destroyed : — ^for  ratification  of  the  custom  or  usage  it  is  or- 
dered, that  the  mayor,  and  two  or  more  of  the  present  mastei[s, 
together  with  the  chief  burgesses  of  the  common  council  or 
the  major  part  of  them,  who  thereunto  subscribed  their  names 
in  pursuance  of  the  power  given  by  the  charter  of  Elizabeth, 
made  an  ordinance  that  every  inferior  burgess  should  be 
nominated  and  elected  by  the  mayor,  masters,  and  chief  bur-- 
gesses  of  the  common  council  for  the  time  being,  or  the  major 
part  of  them,  at  their  convocation  or  common  assemblies,  in 
the  same  manner  as  they  then  were  and  had  been  for  these  20 
years  last,  and  by  no  other  person  or  persons  whatsoever, 
under  forfeiture,  &c.  of  lOOZ. 

This  order  was  twice  declared  by  committees  of  the  House 
of  Commons  to  be  arbitrary  and  illegal. 
1716.         In  the  third  of  George  I.,  33  persons  were  admitted  bur- 
gesses, seven  of  whom,  apparently  gentlemen  of  the  neigh- 
Foreignen.  bourhood,  are  described  as  being  foreigners,  and  not  having 


•     4 
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any  claim  by  birth,  servitude,  or  marriage ;  and  nine  are  G«orge  li. 
described  as  **  resiantSy'  but  having  no  claim  by  birth,  ser-      1716. 
vitude,  or  marriage. 

The  burgesses  were  admitted  by  their  prolocutors  upon  pe-  Pro^ocu- 
tition,  paying  their  fines  and  fees^  of  which  the  following  is  a 
specimen,  although  the  admission  was  disputed  at  the  time. 

In  the  fifth  of  Geoi^e  I.,  at  a  general  convocation,  Wil-  1719. 
liam  Bridges,  Esq.,  serjeant-at-law,  was  presented  to  the 
mayor  by  two  of  the  mercers'  company,  and  prayed  he 
might  be  sworn  a  burgess  of  the  city ;  to  which  the  other 
burgesses  objected,  for  that  none  ought  to  be  sworn  a  bur- 
gess before  he  has,  at  a  regular  meeting  of  the  mayor  and  cor-- 
porationy  obtained  their  consent  and  approbation,  which  the 
Serjeant  had  not,  as  was  alleged;  and  prayed  that  the  bye- 
law,  made  in  the  time  of  Robert  Taylor,  mayor,  might  be 
read — and  which  was  read  accordingly ;  and  great  contention 
and  strife  arising,  it  was  at  length  proposed  and  agreed,  for 
preventing  the  ill  consequences  of  the  present  disorder,  that 
Serjeant  Bridges  should  be  sworn  burgess  (salvo  jure) ;  and 
so  as  the  same  should  not  be  drawn  into  a  precedent  for 
the  future,  nor  infringe  the  laws,  customs,  and  ordinances 
of  the  city — and  thereupon  he  was  sworn  on  those  terms,  and 
gave  gloves,  and  paid  his  fees,  and  left  5s.  in  the  hands  of 
the  receiver,  to  be  expended  in  wine  for  the  entertainment 
of  the  bui^esses. 

In  the  second  of  George  I.,  there  was  a  petition  by  the      1715. 
citizens  or  burgesses,  and  freemen  inhabitants  of  the  city; 
and  on  the  report  in  the  next  year,  the  right  was  agreed  to  be 
in  the  "  mayor,  masters,  and  burgesses :"  but  the  question 
was,  whether  they  should  be  sworn  burgesses. 

The  petitioner  tendered  the  votes  of  66  members  of  the  Petition, 
companies  who  had  before  demanded  of  the  mayor  to  be 
sworn  burgesses,  claiming  their  right  by  servitude,  or  by 
having  been  admitted  into  the  companies :  and  he  objected 
to  60  of  the  sitting  members'  votes,  for  non-residency.  They 
were  honorary  burgesses.  The  sitting  member  insisted,  the  Sittins 
right  was  in  the  community  or  select  body,  and  not  in  the  free- 
men :  and  that  it  was  necessary  to  take  the  burgess's  oath, 
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George II.  according  *to  the  usage  as  well  before  as  since  the  charter; 
1715.     and  that  the  admission  into  the  companies  was  for  the  par- 
Right,    pose  of  trading.     The  right  was  resolved  by  the  committee 
to  be  '^  in  the  mayor^  masters^trnd  burgesses ;"  the  same  as 
the  resolution  in   1695^  except  the  omission  of  the  word 
"  only ;"  and  the  petitioners  were  seated.    So  that  the  votes 
of  the  freemen^  who  had  claimed  to  be  swom^  appear  to  have 
been  admitted;   and,  in  all   probability,  the  mm-resideHiSf 
or  honorary  burgesses,  were  excluded:   and  the  bye-law  of 
1712  toas  declared  to  be  arbitrary  and  illegaL 
^yV         In  1717,  the  right  was  again  agreed  to  be  "  in  the  mayor, 
agreed,    masters,  and  burgesses."     But  the  sitting  member  again  in- 
sisted, that  they  must  be  swam ;  and  the  petitioner  again 
objected  to  the  non-residents:  and  he  was  seated. 
1723.^         In  1723,  the  right  was  agreed  to  be  "  in  the  mayor,  mas- 
agreed,    ters,  burgesses,  and /reemen;"  which  appears  to  be  the  first 
instance  in  which  the  latter  body  are  expressly  recognized  as 
voting  in  that  capacity.    The  qualification  of  Xh&  freemen  was 
then  discussed,  and  the  present  anomalous  right  of  voting 
appears  to  have  arisen  out  of  that  discussion.     Freemen  and 
burgesses  are  strangely  confounded  together  in  some  places, 
and  in  others,  whimsically  distinguished.     In  this  place,  a 
freeman's  apprentice,  and  the  eldest  son  of  a  bui^ess,  and  the 
husband  of  the  daughter  or  widow  of  a  bui^ess,  are  quali- 
fied to  be  freemen;  a  singular  arrangement,. that  the  princi- 
pals should  be  burgesses,  and  the  derivatives  freemen ;  and 
the  sitting  member  contended,  that  the  consent  of  the  mayor 
and  common  council  was  necessary  previous  to  the  admis- 
sion to  the  freedom.     In  the  eai*ly  entries  of  the  corpomtion 
there  is  no  distinction  as  to  eldest  sons  ;*  but  all  sons  were 
treated  alike.      Nor  was  the  admission  by  the  consult  of 
the  common  council,  but  of  all  the  burgesses  ;  and  all  were 
admitted  as  *'  burgesses* *^^iioi  as  freemen.    The  real  explana- 
tion being,  as  stated  before,  that  those  only  of  free  condition 
could  be  burgesses ;  and  being  a  member  of  a  trading  com- 
pany, was  evidence  of  being  free ;  because  villains  could  not 
trade — ^all  their  property  belonging  to  their  lords.  This  affords 

♦  See  before,  p.  767* 


WELLS.  2031 


# 


the  real  clue  to  all  the  apparently  contradictory  evidence  Georgell. 
stated  on  the  Journals.     The  committee  finally  decided  the     1723. 
right  to  be  '^  in  the  mayor ^  nuisters,  and  burgesses,"  as  before ;    Bight. 
but  added,  **  and  in  such  persons  as  are,  by  the  consent  of 
''  the  mayor  and  common  council,  admitted  to  their  freedom 
*'  in  any  of  the  seven  companies^  being  thereunto  entitled  by 
"  birth,  servitude,   or  marriage  ;'*  which  latter  part  of  the 
resolution,  though  it  was  binding  and'  conclusive  as  a  last 
determination  under  the  statute  of  the  second  of  Greorge  II., 
is  contrary  as  well  to  the  tenor  and  spirit  of  the  ancient  com- 
mon law,  as  to  the  charters  and  early  usages  of  Wells.* 

The  petitioners  then  objected  to  many  of  the  votes  for  the 
sitting  member,  and,  amongst  others,  to  a  non-resident.  The 
sitting  members  were  confirmed  in  their  seats. 

After  this  followed  the  decision  of  the  second  of  George 
II.,  which  is,  in  effect,  the  same  as  that  of  1723. 

It  was  reported  from  the  committee,  that  the  petitioner's  1729. 
counsel  alleged,  that  the  city  of  Wells  was  incorporated  by  Peiiuoner. 
the  name  of  mayor,  masters,  and  burgesses,  and  that  the 
right  of  being  admitted  freemen  in  the  companies  was  by 
birth,  servitude,  or  marriage,  and  insisted,  that  all  persons 
having  any  such  qualification,  had  a  right  to  vote  at  the 
election. 

The  sitting  member's  counsel  insisted  that  the  consent  of  Sitting 

^  *'     member. 

the  mayor  and  common  council  was  necessary  before  they 
were  admitted  freemen  ;  and  said  it  was  settled  by  the  reso- 
lution in  1723. 

To  which  the  petitioner's  counsel  replied,  that  there  were  Petiuoner. 
several  precedents  of  the  right  being  settled  otherwise. 

To  which  point  the  following  evidence  was  given : 

The  Journal  of  the  18th  of  February,  8th  of  William  III. 

The  Journal  of  the  26th  of  May,  1716. 

The  Resolution  of  the  30th  of  May,  1716,  as  to  the  bye- 
law  in  1712. 

The  Journal  of  the  11th  of  April,  1717,  whereby  it  ap- 
peared, that  the  right  of  election  was  agreed  to  be  in  the 
mayor,  masters,  and  burgesses. 

*  Cap.  24.,  see  before,  pp.  766,  768, 1006. 
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George  II.  John  Lovell  said,  he  had  known  the  city  40  years — that 
1729.  the  right  of  election  was  in  the  sworn  burgesses,  freemen,  and 
companies,  and  ihsX  freemen  were  admitted  by  servitude^  mar'- 
riagey  or  birth — said,  he  had  heard  that  Mr.  Hall  carried  his 
election  by  freemen,  which  was  then  60  years  ago — that  the 
son  of  a  freeman  had  a  right  to  be  made  free. 

That  nobody  had  a  right  to  be  sworn  a  burgess  but  who 
were  free  of  one  of  the  companies:  and  that  such  freemen  had 
a  right  to  vote  in  elections,  whether  they  were  sworn  bur- 
gesses or  not. 

That,  about  20  years  ago,  he  was  admitted  a  freeman — that 
he  never  heard  of  the  mayor  and  corporation's  admission  bcr- 
fore  they  could  be  madefreey  till  of  late  years — ^that  he  voted 
at  the  election  of  Mr.  Coward  and  Mr.  Peirs,  as  a  freemany 
and  there  was.no  objection  to  him. 

That  the  bye-law  was  made  to  affect  the  companies  : — ^but 

no  bye-law  of  any  one  company  could  affect  the  others ;  and 

that  several  had  been  admitted  of  the  company  by  b^ng 

sons  offreemeny  but  did  not  name  any  one  in  particular. 

Sitting        The  sitting:  member's  counsel   proceeded  to   prove  that 

member.  ^  ^  '  ^ 

none  could  be  admitted  freemen  of  any  of  the  seven  com- 
panies, without  the  consent  of  the  mayor  and  common  coun- 
cil ;  and  objected  to  the  right  proposed  by  the  petitioner's 
counsel,  insisting  upon  the  last  resolution  of  the  2nd  of  May, 
1723.  And  the  following  evidence  was  also  produced^  viz. — 
A  charter  of  the  31st  Elizabeth,  for  gi*anting  power  to  the 
mayor  and  common  council,  to  make  bye-laws,  for  regulating 
the  traders  and  artificers  of  this  city. 

The  ordinances  and  laws  for  the  company  of  tailors,  &;c., 
1626.  and  confirming  ordinances  made  in  the  34th  of  Elizabeth, 
for  the  better  government  of  the  stocking  makers,  and 
against  admitting  any  persons  into  the  companies  without 
examination,  and  proof,  before  the  governing  part  of  such 
company,  of  serving  seven  years'  apprenticeship ;  and  with- 
out presenting  such  person  to  the  common  council,  and 
having  their  consent  previous  to  such  admission. 

The  rest  of  the  ordinances  relative  to  the  other  companies 
were  admitted. 
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An  order  in  the  convocation  book,  directs  that  the  com- George  II. 
pany  of  grocers,  and  all  other  companies,  having  no  mas-     1729. 
ters,  should  assemble  and  choose  a  master,  and  bring  him  28th  ^ug. 
before  the  mayor   and  recorder,  to  be  sworn  by  a  limited 
time,  on   pain  of  40«.,  otherwise  the  recorder   and   mayor 
should  choose  their  masters,  and  swear  them. 

Orders  were  made  that  no  master  or  wardens  of  any  com-^^\S^-.. 

20  Car.  1 1 . 

pany  should  receive  oV  admit  any  to  be  made  free,  without  March  8. 
allowance  of  the  mayor,  and  consent  of  the  common  council. 
And  that  the  eldest  datighter  of  every  bui^ess,  on  marriage  ,yJP^\j 
with  a  stranger,  should  thereby  make  him  a  freeman,  and  Sepi.H. 
that  he  should  be  of  such  of  the  companies  as  the  mayor 
and  council  should  think  fit. 

As  many  as  200  instances  were   admitted  by  the  peti- 
tioner's counsel  to  be  in  the  corporation  books,  of  applica- 
tions made  to  the  common  council,  for  leave  to  be  admitted 
into  some  of  the  companies,  from  the  year  1670,   to  the        \ 
time  of  the  last  resolution  of  this  House,  2nd  May,  1723. 

Gutch  said,  it  had  been  usual  for  all  the  seven  companies, 
to  apply  to  the  corporation  before  they  Tinade  freemen ;  that 
the  qiialification  was  by  birth,  servittide,  or  marriage; — that 
the  burgesses  were  exempted  from  several  troublesome  of&ces, 
which  the  freemen  were  not : — that  the  latter  could  not  be 
of  the  common  council,  without  being  sworn  bui^esses : — 
that  he  did  not  know  of  any  freemen  being  refused  to  be 
made  burgesses,  who  asked  for  it : — and  that  freemen  had 
been  admitted  to  vote,  particularly  in  the  years  1714  and 
1719. 

The  committee    resolved,  that  the  right  was  as  stated    Right. 
above. 

To  which  the  House  agreed. 

Upon  another  petition,  in  the  seventh  of  George  II.,  1734. 
the  order  of  the  House  for  restraining  the  counsel,  at  the 
bar,  or  before  the  committee  of  elections,  from  offering  evi- 
dence, touching  the  legality  of  votes  for  members  to  serve  in 
Parliament,  for  any  county,  shire,  city,  borough,  cinque  port, 
or  place,  contrary  to  the  last  determination  of  the  House  of 
Commons,  was  also  read ;  as  well  as  the  determination  of 
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George  II.  the  House,  of  1729,  concerning  the  right  of  election  for 
1734.     Wells. 

Petitioner!  The  couHsel  for  the  petitioners  having  produced  a  copy 
of  the  poll  taken  at  the  election,  and  haying  in  order  to 
disqualify  several  persons  who  voted  for  the  sitting  mem- 
bers, delivered  in  several  lists  of  such  persons,  examined 
several  witnesses,  to  prove  that  the  mayor  was  guilty  of 
partiality,  in  favour  of  the  sitting  members ; — and  that  he 
examined  many  of  the  electors,  upon  oath  concerning  their 
right  of  voting,  and  others  in  contradiction  to  them :  and 
refused  to  admit  the  votes  of  several  electors,  who  would 
not  take  the  oath  required. 

The  counsel  for  the  petitioners  also  offered  to  produce 
evidence  to  disqualify  the  persons  named  in  one  of  the  lists, 
upon  account  of  their  not  being  legal  burgesses  of  the  city. 
Sitting  To  which  evidence  the  sitting  member's  counsel,  having 
objected,  and  read  the  resolutions  of  the  House,  of  the 
eighth  of  William  III.,  concerning  the  right  of  election; 
the  counsel  for  the  petitioners  then  proceeded  to  examine 
U«age.  several  witnesses  concerning  the  usage  of  the  city  in  respect 
to  the  admission  of  burgesses  and  freemen,  and  their  respective 
rights ;  and  read  the  resolution  of  1716  concerning  the  bye- 
law  made  in  1712. 

Upon  a  motion  being  made,  and  the  question  put,  that  the 
counsel  for  the  sitting  members  be  directed  to  proceed  in 
their  objections  to  the  petitioners  producing  the  evidence 
offered  by  them  to  disqualify  several  persons  who  voted  for 
the  sitting  members,  upon  account  of  their  not  being  legal 
burgesses  of  Wells,  it  was  resolved  in  the  affirmative. 

The  sitting  members  proceeded  in  their  objection:  and 
read  the  resolution  of  the  House  of  1716  and  1723,  concern- 
ing the  right  of  election,  and  the  report  of  1729  :  as  well  as 
the  report  of  the  11th  April,  1717,  touching  the  evidence 
of  Richaixl  Thomas.  And  a  motion  being  made,  and  the 
question  put,  that  the  counsel  for  the  petitioners  be  restrained 
from  giving  evidence,  that  it  is  a  necessary  qualification  of 
a  burgess  of  the  city  of  Wells  that  such  person,  previous 
to  his  being  made  a  burgess,  should  be  a  freeman  of  the  city. 
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admitted  to  his  freedom  in  one  of  the  seven  companies  en-  George  IL 
titled  to  such  freedom  by  birth^  servitude,  or  marriage,  it  was     1734. 
resolved  in  the  a£Gjrmative. 

The  House  afterwards  proceeded  on  the  further  hearing 
of  the  petition,  and  finally  resolved,  that  the  petitioners  were 
duly  elected. 

This  concludes  all  that  is  necessary  to  be  mentioned  of  the 
parliamentary  proceedings  respecting  Wells.  Other  proceed- 
ings in  the  courts  of  law  have  occurred  respecting  the  election 
of  the  different  officers  of  the  corporation,  but  they  contain 
nothing  material  to  our  present  inquiry. 

The  reader  will  perceive  how  intricate  and  complicated  the 
question  as  to  the  burgesses  of  Wells  was  rendered  by  a 
departure  from  the  simple  course,  which  appears  from  the 
entries,  to  have  been  practised  in  early  times ;  and  particu- 
larly by  connecting  with  the  municipal  body  of  the  burgesses, 
questions  relative  to  the  trading  companies.  The  result  of 
this  confrision  and  intricacy,  was  the  unrestrained  admission 
of  nanrresident  hurgesseSf  which,  overwhelmed  the  voices  of 
the  inhabitants,  and  rendered  the  proceedings  of  the  borough 
so  complicated,  as  not  to  be  intelligible  even  to  those  resident 
in  the  place. 

But  to  pursue  the  few  other  extracts  from  the  Journals. 

In  Newtown,  in  the  Isle  of  Wight,  the  burgage  tenure  right'   1729. 
was  established.* 

In  ^ottmarM^-^the  select  body  consisting  of  the  mayor,     1729. 
bailiff,  and  capital  burgesses  only.f 

In  Stamford — ^the  inhabitants  paying  scot  and  lot.%  1735. 

In  Scarborough  —  the  town  council,  consisting  of  two     1736. 
bailiffs,  two  coroners,  four  chamberlains,  and  36  burgesses.§ 

In  TTeo&Z^-^the  inhabitants  of  the  ancient  vote  houses     1736. 
of  20s.  per  annum,||  residing  in  the  houses  40  days  before 
the  election ;  and  also  in  the  owners  of  such  ancient  vote 
houses,  paying  scot  and  lot,  who  should  be  resident  in  such 
houses  at  the  time  of  the  election — a  strange  determination, 

*  21  Joura.  237.  t  21  Joura.  473.  %  21  Journ.  616. 

$  13  Journ.  694.  ||  21  Journ.  770. 

6o2 


2036  JOURNALS. 

George  II.  founded  in  substance  upon  the  common  law,  but  so  mysti- 
fied as  to  be  hardly  capable  of  solution.  The  residence  of 
40  days  is  in  conformity  with  the  ancient  law,  as  is  also 
the  payment  of  scot  and  lot ;  but  the  limitation  to  ancient 
houses  is  not  supported  by  the  law,  as  shown  before ;  and 
the  requisite  of  205.  per  annum  is  a  fanciful  distinction  of 
this  place,  not  warranted  by  the  practice  of  any  other.  The 
owners  being  entitled  to  vote,  provided  they  were  resident 
in  the  houses,  is  only  a  bad  description  of  the  ancient  com- 
mon law  right  of  inhaiitant  householders ;  but  so  worded  as 
to  produce  doubt  and  uncertainty. 
1741.  The  right  in  Flint  was  strangely  stated  to  be  "in  the  t«- 
"  hdbiiants  renting  lands  or  tenements,"^  for  which  the 
"  landlords  only  paid  scot  and  lot" — a  right  totally  irrecon- 
cileable  with  any  principle  of  law. 

1746.  In  Hedon,  the  freemen  by  descent,  or  by  apprenticeship  to 
resident  freemen,  or  by  an  honorary  gift,  were  said  to  have 
the  right. 

1747.  In  Wareham,  it  was  declared  to  bef  "  in  the  mayor  and 
"  magistrates ;  and  in  such  of  the  inhabitants  as  paid  scot 
"  and  lot ;  and  in  the  freeholders  who  had  bona  fide  to  their 
"  own  use,  or  in  their  actual  occupation,  or  were  in  the  receipt 
"  of  the  rents  and  profits,  of  such  lands  or  tenements,  for  the 
"  space  of  one  year  next  before  the  election,  except  the  same 
"  came  to  them  by  descent,  devise,  marrii^e,  marric^e  settle- 
"  ment,  or  promotion  to  some  benefice  in  the  church :" — a 
singular  mixture  of  the  common  and  statute  law ;  and  the 
borough  and  county  right  of  election. 

In  Worcester^  the  right  was  declared  to  be  J  "  in  the  citi- 
"  zens  admitted  to  their  freedom  by  birth,  servitude,  or 
"  redemption." 
1756.  As  to  Haslemere,  the  committee  resolved,  that  "  in  the 
"  last  determination  in  1661,^  that  the  inhabitant  freeholders 
"  had  only  voice — by  the  word  *  freeholders/  was  meant 
"  only  freeholders  of  messuages,  lands,  or  tenements,  lying 
"  within  the  borough  or  manor,  whether  they  paid  rent  to 

*  24  Journ.  137.  t  25  Journ.  481. 

t  25  Journ.  510.  §  27  Journ.  293. 
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the  lord  of  the  borough  or  manor,  or  not,  exclusive  of  any  ^ewgelL 
lands  or  tenements,  which  have  been  parcel  of  the  waste 
ground  of  the  borough  or  manor ;  and  any  messuages  or 
buildings  which  should  be  standing  or  being  thereon.'^ 
This  appears  to  be  the  climax  of  complication  in  the  de- 
finition of  a  burgess.  Nor  can  the  dispassionate  reader  fail 
to  remark  the  variety  of  conclusions  at  which  committees 
of  the  House  of  Commons  have  arrived  upon  the  simple 
question  of  who  are  the  burgesses  of  the  different  boroughs, 
when  all  the  early  laws,  charters,  documents  and  records 
speak  with  one  voice,  that  they  were  all  originally  the  same. 

CHARTERS. 

The  following  were  the  only  charters  granted  by  Oeorge 
II.  :— 

1.— 1732,  6  George  II Lostwithiel. 

2.— 1737,  11  George  IL    Lynn. 

3,— 1738,  12  George  II Radnor. 

4. — 1741,  16  George  II London. 

5. — 1747,  21  George  II Weymouth. 

6.— 1747,  21  George  II Maidstone. 

7. — 1751,  25  George  II.     Liverpool. 

LOSTWITHIEL. 

That  to  Lostwithiel  commences  by  reciting,  that  James  I.,     1732. 
in  the  sixth  year  of  his  reign,  granted"*^  that  the  borough 
should  be  a  free  borough,  and  the  mayor,  burgesses,  and  in-  inhabitants 
habitants,    a  body  politic  and  corporate,  by  the  name  of 
"  the  mayor  and  burgesses  of  the  borough  of  Lostwithiel," 
&c.  &c. 

#.  That  the  mayor  and  many  other  burgesses  and  inliabitants 
had  petitioned,  that  they  should  be  re-incorporated,  with  all 
their  ancient  privileges,  and  such  in  addition  as  might  be 
deemed  expedient. 

The  king  therefore  granted,  that  it  should  for  ever  be  a 

free  borough,  and  that  the  mayor,  burgesses,  and  inhabitants 

should  be  incorporated  by  the  name  of  "  the  mayor  and  bur-  incorpo- 
rated. 

•  Pat.  6  George  II.,  p.  2,  n.  14. 
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George  II.  gesses/'  with  the  usual  corporate  powers ;  and  the  govem- 
ment  of  the  town  was  intrusted  to  the  mayor,  recorder,  six 
capital  buj^esses,  17  assistants,  &c.  The  mayor,  late  mayor, 
and  recorder  were  to  be  justices  of  the  peace.  A  court  of 
record^ — ^a  court  leet — ^return  of  writs — ^with  all  other  privi- 
l^es  usual  in  modem  charters  were  also  granted. 

LYNN. 

1737.  That  to  Lynn  gave  to  the  mayor  and  aldermen,"*^  power  to 
Oaths,    administer  the  oath  of  office  to  such  coroners  of  the  borough 

as  then  were,  or  thereafter  should  be  duly  elected  into  that 
office. 

We  have  before  observed,  that  no  persons  had  power  to 
direct  the  administration  of  an  oath  but  the  king ;  and  he 
only  for  public  purposes. 

In  the  instance  above,  it  appears  that  a  charter  was 
granted  for  the  express  purpose  of  authorizing  the  act,  which 
no  bye-law  nor  other  private  authority  could  do.f 

BADNOR. 

1738.  That  to  New  Radnor  commences  by  reciting,  that  it  was  an 
ancient  borough,   and  anciently   incorparated.%     That  the 

inhautanti  present  inhaMtants  thereof,  and  those  who  in  ancient  times 
had  inhabited  the  same  boroughy  predecessors  of  the  present 
inhabitants^  had  enjoyed  divers  liberties,  &c.,  from  divers 
lord  marchers  and  kings  of  England. 

That  Queen  Elizabeth,  in  the  fourth  year  of  her  reign, 
had  declared  it  should  be  for  ever  a  borough,  by  the  name 

^°?tc3!^'  of  "*^®  borough  of  New  Radnor;'*  and  also  incorporated  the 
bvrgesses  and  inhabitants,  by  the  name  of  ^'the  bailiffs, 
aldermen,  and  burgesses."  That  there  should  be  for  ever 
one  bailiff,  two  aldermen,  and  25  capital  burgesses  and 
councillors,  of  which  the  bailiff  and  two  aldermen,  were 
always  to  be  three;  who  were  to  be  always  called  the 
'' common  council"  of  the  borough--«which  the  king  re-grants 
in  a  subsequent  part  of  the  charter. 

*  Pat.  11  George  II.,  p.  2.      t  Rex  v.  Dean  and  Chapter  of  Dublin,  1  Str.  536. 

X  Rot.  Pat.  %  n.  13. 
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That  thejeommon  council  were  reduced  to  so  low  a  number^  George  ll. 
that  for  want  of  sufficient  members,  no  bailiff,  aldermen,  or  Numbers 
capital  burgesses,  could  be  chosen  and  sworn,  pursuant  to 
the  directions  of  such  charter. 

That  at  the  petition  of  the  seven  remaining  capital  bur- 
gesses, and  of  divers  others  inhabitants  of  New  Radnor,  the  inhautuits 
king  granted  that  the  borough  and  town  of  New  Radnor, 
and  the  manor  of  Radnor  foren,  &c.  should  be  for  ever  a 
borough,  and  called  the  "  borough  of  New  Radnor;"  that 
the  burgesses  of  the  borough,  and  the  inhabitants  of  the 
manor  of  Radnor  foren,  &c.  now  being,  were  to  be  burgesses 
of  the  borough,  and  one  body  corporate  and  politic,  by  the 
name  of  ^^  the  bailiff,  aldermen,  and  burgesses  of  the  borough 
of  New  Radnor,"  The  usual  corporate  powers  follow,  and 
the  nomination  of  the  corporate  officers,  &:c. 

The  king  then  grants  the  borough,  manor  of   Radnor  Burgesses* 
foren,  and  other  lands,  to  the  burgesses,  ^*  with  his  annual 
rent  of  sixpence." 

That  no  bailiff,  alderman,  common  councillor,  chamber- 
lain, coroner,  and  all  other  inferior  officers  of  the  borough, 
should  be  or  remain  in  such  office  longer  than  he,  together 
with  his  family,  should  be  abiding,  residing,  and  inhabiting  Residing. 
within  the  borough,  liberties,  or  franchises,  of  New  Radnor. 

A  court  of  record — ^view  of  frankpledge  of  all  burgesses, 
inhabitants,  and  resiants,  within  the  borough — ^return  of  al} 
writs  —  assise  of  bread,  wine,  &&  —  all  issues,  fines,  and 
amercements,  &c.  are  granted. 

Tliat  all  men  abiding  and  residing  within  the  borough, 
manor,  and  liberties,  &c.  should  be  contributors  to  scot  and  Scot  and 

lot. 

lot  with  the  burgesses,  in  all  aids,  tolls,  taxes,  &c. 

That  no  freeman  should  implead  another  freeman  out  of 
the  borough  for  any  debts,  or  contracts,  &c.,  entered  into 
within  the  borough. 

That  the  common  council  should  have  power  to  make 
free  burgesses  for  the  borough  out  of  the  inhabitants,  and  to  inhabitants 
bind  them  by  oath  to  obey  the  common  council  in  all  lawful 
things ;  with  other  clauses  usual  in  the  English  charters. 
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George  II. 

LONDON. 

174L  That  to  London  provided,  that  the  mayor,  recorder, 
and  all  the  aldermen  of  the  city  of  London  for  the  time 
being,  should  be  justices  of  the  peace  within  the  city  and 
liberties,  &c.* 

WEYMOUTH. 

1747.  That  to  Weymouth'^'  was  an  explanatory  charter^  directing 
that  the  aldermen  and  the  capital  and  principal  burgesses  of 
the  borough  and  town  for  the  time  being  should  be  capable 
of  being  elected  to  the  offices  of  mayor  and  bailiffs,  both  at 
the  annual  elections,  and  on  every  vacancy  that  should 
happen ;  and  concluded  with  a  confirmation  of  all  previous 
liberties  and  privileges. 

MAIDSTONE. 

1747.  That  to  MaidstoneX  commences  with  a  recital,  that  the 
Inhabitants  inhabitants  had  enjoyed  divers  liberties,  &e.  by  the  name  of 
the  "  mayor,  jurats  and  commonalty,"  and  re-incorporates 
them  by  the  name  of  the  "  mayor,  jurats,  and  commonalty." 
The  charter  afterwards  proceeds  to  grant,  amongst  other 
usual  privileges,  that  13  of  the  inhabitants  should  be  jurats, 
and  one  of  them  mayor.  And  that  40  of  the  remaining 
principal  inhabitants  should  be  of  the  common  council.  A 
recorder,  deputy  recorder  and  serjeants-at-mace,  are  then 
appointed.  And  it  provides,  that  the  mayor,  jurats,  and  com- 
Admiasion.  nionalty  might  admit  any  person,  an  inhabitant^  or  not  an 
inhabitant,  as  a  freeman  of  the  town. 

This  borough  has  been  mentioned  before,  and  its  charter, 
1569.  in  the  reign  of  Edward  VI.,  extracted.  Queen  Elizabeth, 
in  the  second  year  of  her  reign,  granted  another  charter  to 
Inhabitants  the  inhabitants,  and  incorporated  them,  by  the  name  of  the 
^^  mayor,  jurats,  and  commonalty,"  with  the  usual  corporate 
powers,  and  provisions  for  the  annual  and  other  elections. 
The  commonalty  were  exempted  from  serving  on  juries,  and 

•  Pat.  15  George  II.  p.  1.  t  Pat.  21  George  II.  p.  1. 

t  See  before,  pp.  86,  1162,  1222. 
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the  mayor,  jurats,  and  commonalty  were  to  return  two  mem-  George  li. 
bars  to  Parliament.  ~~"       ' 

In  the  same  reign  many  bye-laws  were  also  made,  re- 
sembling those  we  have  previously  quoted,  from  other  places, 
particularly  the  Cinque  Ports. 

The  returns  to  Parliament  were  chiefly  made  by  the  mayor,     ]6oo. 
jurats,  and  commonalty.     In  one  return,  in  the  43d  of  Eliza- 
beth, they  are  emphatically  described  in  the  indenture  as 
being — in  the  language  of  the  common  law — ^the  free  and 
lawful  men  of  the  borough  and  parish. 

James  I.,  in  the  second  year  of  his  reign,  granted  Maid-     1604. 
stone  another  charter,  again  incorporating  the  inhabitants  by  inhabitants 
the  same  name,  with  the  usual  corporate  powers  and  pro- 
visions for  the  elections. 

In  the  17th  of  James  I.,  there  was  also  another  grant  of  1619. 
the  markets  and  fairs;  and  the  charter  referred  to  that 
of  Elizabeth,  as  to  the  election  of  jurats^  and  gives  further 
directions  to  remove  doubts  respecting  those  elections.  A 
clause  is  also  inserted  for  the  making  of  freemen,  similar 
to  the  one  quoted  above  in  this  reign. 

In  the  19th  of  James  I.,  there  was  also  a  declaration  by     i^i. 
the  king  as  to  the  privileges  of  Maidstone. 

The  same  course  of  the  surrender  of  the  charters,  and  the    I682. 
finrant  of  a  new  one  by  Charles  II.,  with  the  revival  of  the^       j 

^  J  ^  ^  ^      Surrender, 

former  grants  by  James  II.,  occurred  with  respect  to  Maid-      &«• 
stone,  as  in  the  other  boroughs  at  that  period. 

The  abuses  of  non^-residents  had  grown  to  a  great  extent  in     Nod- 
the  reign  of  George  II. ;  and  in  a  letter  (among  the  South- 
well MSS.),  from  the  Earl  of  Winchelsea  to  Mr.  Southwell, 
in  the  seventh  of  Geoi^e  II.,  he  speaks  of  400  persons  coming 
from  London  to  vote  at  the  elections. 

At  the  same  period,  there  were  also  some  legal  proceed- 
ings, which  ended  in  the  dissolution  of  the  corporation. 

The  two  following  should  be  inserted : — 

Application  was  made  for  leave  to  file  an  information  in     1736. 
the  nature  of  quo  warranto,*  agamst  the  defendants,  who 
had  been  chosen  jurats  of  the  corporation  of  Maidstone  by  a 

*  King  V.  Tomlyn  and  others,  Cases  temp.  Hardwick,  316. 
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George  IL  select  mmber  of  inhabitants,  the  charter  directing  the  choice 
to  be  by  the  inhabitants  ;  which  refers  to  a  nugority  of  the 
whole  of  that  body.  It  was  objected  against  granting  the 
information,  that  there  had  been  a  long  usage  to  choose  them 
in  this  manner. — But  the  court  granted  the  information; 
Lord  Hardwick  saying,  that  **  though  according  to  the  case 
^'  of  corporationsj^  where  a  charter  directs  the  election  to 
''  be  by  the  mayor ,  jurats  and  commonalty^  the  body  may 
''  make  a  bye-law  to  vest  the  power  of  election  in  any 
'^  select  number;  yet  here,  the  question  being,  whether  there 
''  is  such  a  bye-law  or  not,  the  court  cannot  determine 
"  that  upon  motion,  but  it  must  be  tried ;  and  therefore, 
*^  in  the  case  of  Brecknock,  though  the  special  verdict  found, 
^^  that  the  defendant's  election  was  according  to  a  very  long 

usage,  yet  not  having  found  expressly  that  there  was  a 

bye-law  for  that  purpose,  judgment  was  given  against  the 
'^  defendants : — ^for  no  usage,  how  long  soever,  in  case  of  a 
**  corporation  by  a  charter,  can  support  an  election  made  others 
'^  wise  than  according  to  the  wards  of  the  charter,  unless  the 
''jury  find  there  was.  a  bye-law  for  that  purpose:  though 
"  possibly  it  may  be  otherwise  in  case  of  a  corporation  by 
"  prescription" 

It  has  been  sufficiently  shown,  that  in  fact  there  were  no 
corporations  by  prescription,  and  therefore  this  point  never 
could  arise.  If  it  could,  it  would  appear  difficult  to  establish 
any  effectual  distinction  upon  it. 
1738.  In  a  case  of  quo  warranto,  respecting  Maidstone,t  it  ap- 
peared that  ''  by  letters  patent,  2  James  I.,"  it  was  granted 
that  the  mayor  and  jurats  should  choose  jurats  out  of  the 
freemen  only. 

And  that  by  another  charter  in  the  17th  James  L,  it  was 
recited  that  by  the  charter  of  Queen  Elizabeth  it  was  granted 
to  the  mayor,  jurats,  and  commonalty,  (when  it  should  have 
said,  ''mayor  and  jurats  only,")  that  they  might  choose  ju- 
rats out  of  the  inhabitants; — and  that  by  the  charter  of  2Dd. 
James  I.  it  was  granted,  that  the  mayor,  jurats,  and  com^ 
monaliy  might  choose  jurats  out  of  the  freemen  only;  there* 

*  See  before,  p.  1448>  et  scq*  t  King  v.  Blunt,  Andrews,  293. 
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fore  to  prevent  all  doubts^  &c.,  it  was  ordained,  *'  that  it  G«»geil> 
should  be  lawful  for  the  mayor,  jurats,  and  commonalty,  to 
choose  jurats  out  of  the  inhabitants  at  large!*  inhautants 

The  question  upon  demurrer  was,  whether,  upon  the  con- 
struction of  this  last  charter,  it  be  necessary  for  the  com- 
numglty  to  concur  with  the  mayor  and  jurats,  in  the  election 
of  a  jurat  in  the  case  of  death;  the  defendant's  election  ap* 
pearing  to  be  by  the  mayor  and  jurats  only. 

The  whole  court  were  of  opinion,  that  upon  the  construo- 
tion  of  the  last  charter,  the  right  of  election  was  in  the  mayor, 
jurats,  and  commonalty — for  the  words,  ''  it  shall  and  may 
be  lawfiil,"  ^re  express  words  of  grant. 

In  consequence  of  this  decision,  the  election  by  the  jurats     1619. 
and  common  council,  which  had  prevailed  from  the  grant  of    1715. 
the  charter,  in  the  17th  of  James  I.  till  1714 — ^nearly  an 
hundred  years — ^was  set  aside,  and  seven  of  the  jurats  were     1738. 
displaced — judgments  being  given  against  two,  and  five  dis- 
claiming— leaving  only  three.    Three  assembled  with  three 
common  councilmen,  and  64  freeholders,  and  elected  16  per- 
sons as  common  councilmen ;  three  of  whom  were  elected 
and  sworn  as  jurats. 

But  subsequently  the  title  of  the  three  remaining  jurats 
was  attacked :  a  quo  warranto  information  being  filed  against 
one  of  them ;  which  was  tried  at  bar,  and  a  verdict  being 
obtained  agdnst  the  defendant,  and  judgment  of  ouster 
entered  against  him,  the  two  others  disclaimed  :  which  was 
followed  by  a  quo  warranto  against  one  of  the  six  new 
jtlrats,  which  being  also  successful,  the  other  five  disclaimed, 
and  the  town  was  left  without  a  jurat.  In  consequence  of 
which,  the  corporation  was  reduced  to  such  a  state,  that 
it  was  unable  to  act,  and  it  became  necessary  to  apply  to  the 
crown  for  a  new  charter.  Accordingly,  two  petitions  were 
presented  to  the  king,  in  which  the  inhabitants  joined ;  and 
being  referred  in  the  ordinary  course  to  the  attorney  and 
solicitor-general,  they  recommended  that  a  new  charter 
should  be  granted  to  the  inhabitants,  agreeably  with  the 
charter  of  the  17th  of  James  I.,  excepting  in  the  alterations 
which  they  proposed :  upon  which  basis  the  charter  quoted 
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George  II.  above  was  founded :  being  still  an  incorporation  of  the  in- 
habitantSy  and  granting  them,  under  their  corporate  name^  all 
the  usual  privileges. 

LIVERPOOL. 

1751.  The  charter  to  Liverpool*  was  merely  explanatory — grant- 
ing that  every  mayor  of  Liverpool  should  continue  to  be^  and 
act  as  one  of  the  justices  to  keep  the  peace  in  the  town,  liber- 
ties and  precincts  thereof.  That  the  four  aldermen  for  the 
time  being,  next  the  senior  alderman,  whilst  they  remain 
members  of  the  common  council  of  the  tovni,  should  be 
additional  justices  to  keep  the  peace  within  the  town  and 
liberties  thereof.  That  the  recorders  might  appoint  deputies 
during  their  absence  or  indisposition ;  and  that  the  mayor 
bailiffs,  and  burgesses  might  enjoy  all  their  former  liberties 
and  privileges. 

Common  halls  or  assemblies  of  the  inhabitants  seem,  about 
this  time,  to  have  been  held  for  transacting  the  business  of 
the  town. 

1759.  But  in  this  year,  during  the  mayoralty  of  Edward  Halsall, 
CommoQ  a  bye-law  states,  that  '^  there  had  formerly  been  a  custom,. 
^Hhat  the  town  should  be  ordered  by  a  common  council^ 
^'  without  the  rest  of  the  commonalty,  as  in  other  corpora- 
^^  tions  ;t  but  that  such  custom  had  been  so  defaced  by  the 
'^  usurpations  of  the  commons,  thaty  in  effect^  there  remaineth 

Jury.  '*  no  memory  thereof  at  all :  saving  that  24  burgesses^  once 
^^  every  year^  being  impannelledf  ^c,  have,  for  some  remem- 
"  brance  of  the  former  customs,  taken  upon  them  to  pre- 
"  scribe  rulfes  and  orders  for  the  government  of  the  town." 

It  is  then  ordered,  that ''  the  late  usurped  assemblies  shall 
^'  be  abolished,  and  the  ancient  custom  of  conmion  council 
"  restored,"  &c. 

Notwithstanding  this  order,  the  burgesses  still  continued 
to  assemble  together  to  transact  their  own  concerns.  And 
in  confirmation  of  the  point  so  frequently  urged,  that  the 

Jury.    "  common  council"  were  the  jury ;  the  bye-law  above  speaks 

•  Pat.  25  George  II.,  p.  4. 

t  Probably  founded  on  Dr.  Brady. 


LIVERPOOL.  2045 

of  them,  in  the  language  applicable  to  such  a  body,  as  being  Cjeorge  ii. 
**  annually  impannelled" 

But  their  right  to  elect  and  admit  the  burgesses  was  dis- 
puted in  the  following  case  in  the  beginning  of  this  reign. 

In  Easter  Term,  the  third  of  George  II.,  a  rule  was  made  1729. 
upon  William  Pole,*  one  of  the  bailiffs  of  Liverpool,  and 
upon  Richard  Norris  and  others,  twenty^two  of  the  common 
council,  to  show  cause  why  an  information  in  the  nature  of  a 
quo  warranto  should  not  be  exhibited  against  them,  to  show 
*'  by  what  warrant  they,  without  the  mayor,  and  not  being 
**  twenty-five  of  the  common  council  of  the  town,  claim  to  use 
'^  and  enjoy  the  liberty,  privilege,  and  franchise  of  electing y 
"  approving,  and  admitting  persons  to  be  burgesses  of  the  Burgeases. 
"  town." 

Which  rule,  after  several  enlargements,  was,  in  Michael-     i730. 
mas  Term,  fourth  of  George  II.,  made  absolute. 

And  in  Easter  Term,  in  the  same  year,  rules  were  given 
to  plead  to  an  information,  which  had  then  been  accordingly 
exhibited  against  them,  and  a  plea  of  disclaimer  was  en- 
tered. 

CASES. 

Some  few  decisions  in  the  courts  of  law  of  this  reign,  will 
require  to  be  inserted ;  and  that  they  may  explain  each  other, 
they  will  be  quoted  in  their  chronological  order. 

Upon  a  writ  of  error,  in  the  House  of  Lords,  in  the  second 
of  George  II.,t  in  a  case  relative  to  a  capital  bui^ess  and     1728. 
common  councilman  of  the  borough  of  Brecknock,  it  was    Breck- 

nock. 

decided  that  the  acceptance  of  a  new  charter,  whereby  the 
election  of  burgesses  was  directed  in  a  manner  different  from 
that  which  had  obtained  from  the  15th  of  Elizabeth  till 
the  second  of  George  II.J — upwards  of  200  years — such 
ancient  usage,  being  inconsistent  with  the  new  grant,  can  no 
longer  subsist,  but  is  determined  by  the  acceptance  of  the 
new  charter,  which  must  afterwards  be  the  only  rule  by 
which  the  election  of  bui^esses  was  to  be  governed. 

*  Rex  V.  Pole,  cited  4  Burr.  2261,  io  Rex  v.  Breton.        t  2  Bro.  Par.  Ca.  298. 
t  2  Bro.  Par.  Ca.  298,  in  error,  Powell  v.  The  King. 
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George  II.     Some  cases  also  occurred  with  reference  to  the  usurpations 

1728.    of  nan-residents.    Thus  in  one  relative  to  Gloucester. 

ooces-      j^^^  Wills  moved  for  an  information,  in  the  nature  of  a 

quo  warranto,  against  several  persons,  for  acting  as  Jreemem 

Not     of  the  city  of  Gloucester,*  not  residing  there  at  the  time  of 

'^^  *°*^*  their  election.    The  point  on  which  this  question  turned  was, 

whether  the  corporation,  that  is  the  acting  part  of  the  body 

Honorary  of  this  city,  Can  mahe  honorary  freemen. 

treeiDeD.  ^ 

Now,  he  observed,  that  no  corporation  can  do  this,  unless 
they  have  a  prescription  or  a  clause  in  their  charter  to  sup- 
port them  in  it.  But  in  the  present  case,  though  indeed  they 
have  sometimes  complimented  noblemen  and  others  of  the  first 
distinction  with  this  privilege,  yet  that  was  only  a  thing  con^ 
nived  at,  and  can  be  no  warrant  to  them  in  what  they  have  now 
done,  making  1 19  strangers  free  at  one  instant.  Besides,  too, 
in  this  corporation  there  are  very  particular  privileges  given 
to  the  freemen,  and  one  above  all  in  being  toll  free  through- 
out the  kingdom :  now  by  the  same  way  of  reasoning,  as  they 
may  mahe  1 19  free,  they  may  mahe  every  person  in  England 
so,  and  by  this  means  take  away  from  the  king  this  part  of  the 
revenue.  But  if  they  should  claim  any  colour  of  a  prescrip- 
tion to  support  them  in  what  they  have  done  from  these  few 
and  uncommon  instances,  the  charter  of  King  Charles  the 
Second,  which  they  accepted  of,  has  clearly  taken  it  from 
them,  by  incorporating  them  by  the  names  of  dves,  rest- 
denies,  and  inhabitantes  of  this  city. 

But  the  court  said,  that  they  were  of  opinion  that  every 
corporation  may  make  what  person  they  vnW.free  of  it,  and 
this  is  an  incident  belonging  to  them,  de  jure,  unless  there 
is  a  prescription,  or  express  words  in  the  charter  to  the  con- 
trary, restraining  them  in  some  particular  cases.  The  court 
observed  further,  that  this  complaint  was  only  of  the  im- 
prudent exercise  of  a  privilege,  and  not  of  the  ill^ality  of 
it;  and,  therefore,  this  application  was  not  proper.  They 
said  too,  that  the  charter  could  not  make  a  difference ;  for 
all  incorporations  are  in  this  manner.  Accordingly  they 
refused  even  to  make  a  rule  to  show  cause. 

*  1  BarnatxIistoD,  137.    Anonymous. 
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Another  case  also  occurs  in  the  fourth  of  George  II.,  rela-  George  li. 
live  to  Exeter.    Upon  a  rule*  to  show  cause  why  an  infor-    Exeter. 

1790 

mation,  in  the  nature  of  quo  warranto,  should  not  go  against 
the  defendant  for  taking  upon  him  the  office  of  common  coun- 
cilman of  the  city  of  Exeter.  The  case  was,  that  the  city  of 
Exeter  was  incorporated  in  the  third  of  Car.  /.,  and  the 
charter  provided,  that  de  ccetero  in  perpetuum  the  common 
council  should  be  elected  de  discretioribus  civibus  et  in" 
haUtantibus  civitatis  presdictsB;  and  further  ordered,  that 
in  case  any  freeman  of  the  city  should  refuse  to  execute  any 
of  the  offices  within  the  city,  he .  should  be  grievously 
punished.  The  defendant  was  elected  into  the  office  of  com- 
mon councilman,  being  a  freeman,  but  not  an  inhabitant ; 
and  whether  this  was  regular,  was  the  question. 

Mr.  Faaakerly  said,  that  in  general  it  must  be  allowed  to 
him,  that  where  the  inhabitants  of  a  town  are  incorporated, 
and  no  provision  made  out  of  whom  the  officera  of  the  cor- 
poration shall  be  elected,  they  may  be  elected  out  of  the 
freemen  at  large,  as  well  as  the  inhahitaTUs  ;  and  so  was  it 
determined  in  the  case  of  the  toum  of  Hertford,  and  likewise 
in  the  case  of  one  Powel,  for  the  town  of  Brecknock.  The 
difficulty,  then,  in  this  case  arises  from  the  words  of  the 
charter,  which  seem  to  make  inhabitancy  a  necessary  quali- 
fication to  a  common  councilman.  But  as  to  that,  he  thought 
the  words  might  well  be  construed  by  way  of  direction^  to 
the  electors,  as  pointing  out  what  would  generally  be  most 
proper,  rather  than  by  way  of  restriction,  as  making  this  ab- 
solutely necessary.  To  which  purpose  the  case  was  cited  of 
the  borough  of  Truro,  where  there  was  a  clause,  that  the 
aldermen  should  be  '^  annuatim  eligendi  ;'^  the  first  sense  that 
has  been  mentioned  was  put  upon  these  words,  and  not  the 
other.  It  was  however  said,  that  what  would  effectually 
determine  this  question,  was  the  subsequent  clause  in  the 
charter,  whereby  all  the  freemen,  inhabiting  or  not  inhabiting, 

*  1  BanuurdutODi  416. 

t  The  reader  will  remember  that  the  doctrine  of  words  in  a  statute  being  citrec- 
tcry,  was  first  introduced  by  Lord  Coke,  in  order  to  excuse  his  sitting  in  the  House 
of  Commons  for  Buckinghamshire,  though  not  resident  in  the  county,  contrary  to 
the  words  of  the  statute. 
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George  II.  are  required  to  be  punished  in  case  they  do  not  execute  the 

Exeter,    offices  within  the  corporation. 
1730.  ,         ^      . 

The  court  said,  that  this  charter  has  provided  expressly  in 

many  other  instances,  that  the  elections  should  be  out  of  the 
freemen  at  lai^e^  as  well  as  those  inhabiting  within  the  city ; 
andy  therefore^  they  thought  the  construction  of  this  subse- 
^  quent  clause  might  well  be  construed  reddendo  singula  sin- 

gulis, th^it  freemen  should  be  punished  for  refusing  to  execute 
those  offices  which  they  were  capable  of  executing ; — ^and  that 
the  freemen,  inhabitants,  should  only  be  punished  for  refusing 
to  execute  those  offices,  of  which  they  were  capable.  And 
as  to  the  words  civibus  et  inhabitantibus,  they  thought  both 
qualifications  must  concur  in  the  same  person,  and  that  the 
words  must  be  construed  by  way  of  restriction.  Accordingly 
the  rule  was  made  absolute. 


Radnor.       Another  case  occurred  in  the  fifth  year,  relative  to  Radnor.* 

1731  .        . 

On  a  rule  to  show  cause,  why  an  information  in  the  nature 
of  a  quo  warranto  should  not  go  against  the  defendant  for 
exercising  the  office  of  capital  burgess  in  the  town  of  New 
Not  inha-  Radnor,  not  being  an  inhabitant  at  the  time  of  his  election, 
Mr.  Reeves  said,  that  the  clause  of  the  charter  only  declared, 
that  no  capital  bui^ess  should  exercise  his  office  any  longer 
than  he  was  an  inhabitant  in  the  corporation,  which  is  no 
express  declaration  that  they  should  be  inhabitants  at  the 
time  they  were  elected.  And  besides,  the  present  defendant 
came  with  his  family,  and  inhabited  in  the  town  before  the 
motion  was  made  for  the  information.  He  submitted  that 
the  court  would  determine  this  point  on  the  rule  for  showing 
cause,  and  would  not  put  the  defendant  to  the  expence  of  a 
special  verdict.  Accordingly  he  observed,  that  the  court 
had  determined  a  point  of  much  greater  difficulty  than  this 
in  the  case  of  the  town  of  Pomfret,  when  that  matter  came 
before  them  in  the  same  manner  as  the  present.  There  the 
charter  required,  that  no  person  should  be  mayor  unless  he 
was  an  inhabitant  at  the  time  of  the  election.  A  person 
came  and  lodged   at  an  inn  for  a  month;    and  the  court 

•  The  King  and  Pool,  2  Barnardiston,  93. 
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determined  that  to  be  a  sufficient  inhabitancy  to  qualify  him  George  If. 
for  such  election.     Howeyer.  the  court  made  the  rule  ab-  Radaor. 

1731 

solute,  and  thought  this  a  matter  proper  to  be  decided  in  a 
more  solemn  way. 

The  law  also  with  respect  to  foreigners,  arose  in  the  fol-  ip«wich. 
lowing  case  relative  to  Ipswich  :* — In  an  action  upon  the 
case,  the  plaintiffs  declared,  that  the  town  of  Ipswich  was  a 
borough  by  prescription :  and  that  during  all  that  time  the 
burgesses  of  the  town  were  an  incorporation,  and  for  many 
years  past,  had  been  incorporated  by  the  name  of  the 
^'  bailiffs,  burgesses,  and  commonalty  of  the  town  or  borough 
"  of  Ipswich."  That  within  the  borough  there  had  been  an 
ancient  and  laudable  custom,  that  no  foreigner,  not  free  of 
the  borough,  should  keep  any  shop  within  the  borough,  town 
or  liberties  thereof,  without  a  license  from  the  corporation. 
Nevertheless,  that  the  defendant  did  keep  a  shop  there,  being 
a  foreigner,  without  any  license.  To  this,  the  defendant 
pleaded  not  guilty.  The  plaintiffs  counsel  offered  to  prove 
that  there  had  been  anciently  courts  held  within  the  bo- 
rough, before  the  bailiffs;  and  this  they  submitted  was 
etddence  of  the  borough's  being  very  anciently  a  corporation* 
But  Mr.  Baron  Comyns  was  of  opinion,  that  it  was  no  evi- 
dence ;  because  a  borough  is  of  itself  capable  of  holding 
courts ;  and  therefore  that  evidence  was  not  allowed.  The 
counsel  for  the  plaintiff  then  said,  they  would  prove,  that 
anciently  the  borough  enjoyed  lands,  which  they  submitted, 
was  evidence  of  the  borough's  being  at  that  time  a  corpo- 
ration; which  evidence  the  court  allowed.  And  to  answer 
it,  the  counsel  for  the  defendant  said,  they  would  prove, 
that  there  was  a  time  when  there  was  no  seal  in  this  bo- 
rough; which  would  be  evidence,  that  at  that  time  there 
was  no  corporation  in  it.  They  said  further,  that  the  corpo- 
ration was  erected  by  charter  of  6  John;  and  relied  upon 
these  words  in  it,  burgenses  habeant  guildam  mercatoriam. 
The  judge  was  of  opinion,  that  these  words  anciently  would 

*trhe  Bailiifi,  BurgesBes  and  Commonalty  of  the  town  or  borough  of  Ipswich,  v. 
Johwon,  2  Baroardifltoni  120. 
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George  II.  create  a  corporation ;  and  for  that  purpose  said  there  was 
Ipswich,  an  authority  in  Rolle's  Abridgment. 

The  counsel  for  the  plaintiff  then  went  into  their  evidence 
to  prove  the  name  of  the  corporation  :  and  produced  a  recital 
of  a  charter  made  in  Edward  IVth's  time ;  by  which  the 
burgesses  were  incorporated  by  the  name  of  **  the  bailiffs, 
burgesses  and  commonalty  of  the  town  of  Ipswich."  The 
defendant's  counsel  objected  that  this  would  not  prove  the 
name  of  the  eorporationf  as  laid  in  the  declaration.  They 
agreed,  that  such  variance  would  not  have  been  material  in 
any  action  brought  against  the  corporation;  but  in  every 
action  brought  by  them,  they  must  prove  the  same  strictly 
as  they  have  laid  it.  For  this  purpose  was  cited  a  case  out 
of  Bro.  Abr.  But  the  court  was  of  a  different  opinion,  and 
cited  Dr.  Ayray'scase,  11  Rep. 

The  last  thing  endeavoured  to  be  proved  by  the  plaintiff 
was  their  custom.  In  order  to  do  which,  much  evidence 
was  produced,  and  a  living  evidence  owned,  that  he  never 
knew  butchers  pay  foreign  fine  money;  neither  did  he  ever 
know  any  foreigner  pay  it,  living  toithin  the  liberty  and  out 
of  the  borough;  and  that  freemen's  widows  were  always 
thought  to  be  exempted  during  their  widowhood.  The 
judge  said,  that  he  thought  these  would  be  material  excep- 
tions against  the  custom,  as  laid  in  the  declaration.  But 
the  great  difficulty  with  him  was,  whether  any  of  the 
written  evidence  had  proved  the  plaintiff's  custom.  The 
proof,  he  said,  was  beyond  contradiction,  that  the  foreigners 
had  been  for  a  long  time  past  fined  for  keeping  shop  without 
a  license;  which  he  agreed  was  strong  evidence  that  the 
corporation  had  a  right  to  those  fines.  An  action  of  debt 
therefore,  he  thought  might  be  well  maintained  for  them. 
But  the  doubt  with  him  was,  whether  this  evidence  would 
amount  to  proof,  that  the  corporation  might  totally  exclude 
foreigners  firom  erecting  shops  arbitrarily  at  their  own  discre- 
tion. He  said  further,  that  he  was  far  from  bemg  clear,  that 
the  custom,  as  laid  in  the  declaration,  was  good  in  point  of 
law.  But  that  question  was  unnecessary  to  be  argued  now, 
because  his  opinion  was,  that  the  evidence  did  not  maintain 
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it.     Accordingly,  the  plaintiffs  counsel  agreed  to  be  non-G«orgen. 
suited.  Ipswich. 

1731 

The  doctrine  asserted  by  the  learned  judge,  that  a  ''  guild" 
or  '^  mercatoria"  made  a  corporation,  seems  to  have  been 
adopted  from  Dr.  Brady ;  upon  whose  work  observations 
have  already  been  made. 

The  following  case  also  as  to  Orfcrdy  will  show  the  opinion    ^rford. 
which  was  at  this   time  entertained  by  the  courts  as  to 
residence. 

On  five  informations  in  the  nature  of  a  quo  warranto, 
against  several  defendants  for  exercising  the  offices  of  capital 
burgesses  in  the  borough  of  Orfordy  there  were  four  issues 
joined  in  each  of  them;  Firsts  that  the  defendants  were  not  Notin- 
inhabitants  at  the  time  they  were  chosen,  which  the  charter 
requires  they  should  be.  Secondly,  that  Robert  Duffin  who 
presided  at  their  election,  was  not  mayor.  Thirdly,  that 
the  defendants  were  not  duly  elected.  And  kutly,  that  they 
did  not  take  the  oaths  proper  on  such  occasion.*  Oaths. 

In  evidence  on  the  first  issue,  the  counsel  for  Malet,  one 
of  the  defendants,  proved  that  he  was  bom  in  the  town ;  that 
he  served  an  apfrenticeship  with  his  father;  and  lived  a 
journeyman  with  him  ever  since.  On  the  other  side  it 
was  submitted,  that  this  was  not  sufficient  to  make  the 
defendant  an  inhabitant.  He  ought  also  to  have  been  a 
househeeper;  2  Inst.  703.    The  judge  declared  his  opinion.    House- 

Keepers* 

that  to  make  the  defendants  inhabitants  within  the  intent  of 
the  charter,  they  not  only  ought  to  have  been  homeheepers, 
but  even  to  have  paid  scot  and  lot  to  the  poor. 

Accordingly  a  verdict  was  directed  against  three  of  the  de- 
fendants, for  their  not  being  able  to  prove  such  inhabitancy. 

In  two  other  of  the  informations,  the  defendants^  counsel 
were  able  to  prove  such  an  inhabitancy ;  upon  which  they 
went  on  to  prove  their  second  issue,  that  Robert  Duffin  was 
mayor  at  the  time  he  presided;  and  submitted,  that  the 
proving  him  to  be  so  de  facto,  would  be  sufficient ;  but  the 
judge  was  of  a  different  opinion,  and  said,  that  they  must 

*  The  King  v.  Malet  and  othere,  2  Baroardiston,  406. 
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George  II.  ^ove  him  in  all  respects  to.  be  mayor  de  jvre  ;  €uid  for  this 
Orford.  purpose  directed  them  to  sHow  that  he  had  taken  the  oaths 
^^^'  to  the  government  duly  according  to  the  statute.  When  the 
defendants'  counsel  proceeded  in  the  proof  of  that  fact,  it 
appeared  that  the  sessions  held  for  the  boi-ough  wherein  he 
took  these  oaths,  were  not  held  at  the  time  limited  by  the 
chaiter;  accordingly,  a  verdict  went  for  the  king  on  these 
two  informations,  as  well  as  the  others. 

The  following  case  relative  to  the  same  borough  should 
be    added,  for   the    purpose  of  shovmig   the  necessity  of 

Inhabitant  inhabitancy f  and  also,  that  the  whole  corporation  should 
join  in  the  corporate  acts.* 
1733.  Mr.  Ahney  moved,  that  a  rule  to  show  cause  might  be 
made  absolute,  for  granting  an  information  in  the  nature  of 
a  qm  warranto^  against  the  defendant  Duffin,  for  acting  as 
mayor y  of  the  borough  of  Orford;  and  likewise  against 
several  other  defendants,  for  acting  as  capital  burgesses  of 
the  borough ;  the  validity  of  whose  election  depended  on  the 
election  of  Duffin. 

The  constitution  of  the  borough  consisted  of  a  mayor ^ 
eight  portmen^  and  12  capital  burgesses :  who  had  the  power 
of  nominating  two  of  these  portmeny  to  the  inhabUantSyi-  and 
appointing  one  of  them  to  be  mayor  for  the  year  ensuing. 
The  charter-day  is  the  Monday  before  the  feast  of  St.  Michael. 
And  when  Duffin  was  chosen  to  be  mayor  on  the  char- 
ter-day, no  mayor  was  present  at  the  assembly,  by  reason 
that  Scolden,  the  former  mayor,  had  at  that  time  judgment 
in  quo  warranto  given  against  him.  Upon  this  state  of 
the  case,  Mr.  Abney  submitted,  that  the  election  of  Duffin 
was  illegal:  and  the  court  inclined  to  be  of  the  same 
opinion.  The  chief  justice  said  he  did  agree,  that  wherever 
any  business  was  to  be  done  by  a  particular  part  of  a  cor- 
poration only,  the  presence  of  the  mayor  was  not  requi- 
site at  the  assembly;  but  wherever  the  business  was  to 
be  done  by  the  whole  corporation  at  largcy  the  presence 
of  the  mayor  was  absolutely  necessary.     In  the  present 

*  The  King  v.  Duffin  and  others,  2  Barnardiston,  370. 
t  So  East  Looe,  Tniio,  St.  Alban's,  1663,  7  Edward ;  see  before,  p.  109. 
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case,  he  thought  all  the  members  of  the  corporation  had  a  George II» 
voice  in  the  election;  and  accordingly  the  rule  was  made    Orford. 
absolute. 

There  is  a  third  case,  which  also  establishes  the  neces- 
sity of  residencCy  by  the  charter :  the  words  of  which  are 
set  out  in  the  case.  But  the  courts  appear  at  that  time 
to  have  yielded  to  the  usage  in  favour  of  non-residence, 
and  disregarded  what  seems  to  be  the  clear  import  of  the  1734. 
charter. 

On  a  rule  to  show  cause,  why  quo  warranto*  informations 
should  not  be  granted  against  the  defendants,  for  exercising 
the  office  of  capital  burgess  and  other  offices,  in  the  cor- 
poration of  Orford,  Mr,  Draper  said,  that  with  regard  to 
some  of  the  defendants,  he  should  not  oppose  the  rules 
being  made  absolute,  but  as  to  Scolden  and  Brady  he  sub- 
mitted the  rules  ought  to  be  discharged. 

With  regard  to  Mr.  Scolden,  he  said,  the  charge  upon  him 
was  for  acting  as  mayor ;  and  he  could  not  deny  but  there 
were  two  entries  made  in  the  corporation  books,  that  he  had 
acted  in  that  capacity.  But  those  entries  were  made  by 
mere  mistake.  With  regard  to  Mr.  Brady,  the  charge  was, 
that  he  had  acted  as  capital  burgess,  after  he  left  off  residing 
vnthin  the  borough,  and  the  words  of  the  charter  are.  That 
no  person  should  continue  a  capital  burgess  longer  than  he 
teas  an  inhabitant  within  it.  He  said  he  should  not  contend, 
but  that  Mr.  Brady  chiefly  resided  in  a  village  near 
adjoining.  But  he  had  many  affidavits  to  show,  that  Mr. 
Brady  occupied  a  house  within  the  borough,  which  was 
let  out  partly  in  lodgings,  and  the  other  part  was  in  his 
own  hands:  that  he  was  rated  for  this  house;  and  a 
churchwarden  this  very  year.  Mr,  Sherston,  on  the  same 
side  said,  that  a  person  might  be  an  inhabitant  in  two  in^abiunt. 
places  at  one  time;  for  which  purpose  he  recited  5  Rep. 
67;  and  2  Inst.  173.  Mr.  Abney  argued  on  the  other 
side,  and  said  that  he  should  not  contend,  but  that  the 
occupying  land  or  a  house  in  a  parish,  would  to  some 
purposes  make  a  man  an  inhabitant ;  but  conceived  that  resi-  B«idcnce. 

*  The  King' V.  Scolden  and  others,  2  Barnardiston,  439. 
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Georgell.  dency  was  essentially  necessary  in  the  present  case;  and  for 
Orford.  this  purposc  mentioned  the  case  of  the  borough  of  Rod- 
noTy  where  the  paying  taxes  for  land  was  held  not  to  be 
sufficient.  The  court  said,  that  it  was  only  sworn  in  the 
affidavits,  on  which  the  rule  was  obtained,  that  Mr.  Brady 
resided  in  this  other  village;  without  any  words  as  to  his 
residing  within  the  borough.  And  they  thought  it  sufficiently 
appeared  by  the  affidavits,  on  the  part  of  the  defendants, 
that  Mr.  Brady  was  considered  an  inhabitant  in  this  bo- 
rough, within  the  intent  of  the  charter*  The  chief  justice 
said,  in  the  case  of  Sir  William  Lowther,  the  court  refused 
granting  an  information  against  him  for  exercising  an  office 
in  the  borough  of  Pomfret^  though  it  appeared  that  he 
took  a  house  in  the  borough,  to  qualify  himself  only  the 
day  before  the  election.  He  said  likewise,  that  there  was 
no  pretence  to  make  the  rule  absolute  as  to  Mr.  Scolden. 
Accordingly  the  rules  relating  to  him  and  Mr.  Brady  were 
discharged. 

SHREWSBURY. 

There  is  also  a  case  as  to  Shrewsbury  respecting  the 
necessity  of  residence  for  an  alderman ;  upon  which  ground 
he  was  removed  from  his  office. 
1737.  Upon  a  mandamus  to  the  defendants  to  restore  C.  Kinaston 
to  the  office  of  alderman,  of  the  town  of  Shrewsbury ^  they 
made  the  following  return  :* — ^They  set  forth  their  charter, 
which  requires  that  all  the  aldermen  should  be  resident 
within  the  town,  and  so  continue  always,  unless  some  conta- 
gious distemper  was  in  the  town :  and  that  the  next  serving 
alderman  should  always  be  from  time  to  time,  elected 
mayor ;  that  Kinaston  was  duly  elected  and  sworn  an  alder- 
man,   but  had    absented  himself  from   the  town  for  the 

Retidence.  spacc  of  three  ycars,  and  resided  in  places  remote  and  toi- 
hnoum,  and  that  there  was  no  contagious  distemper  there ; 
that  one  Floyd  was  mayor  of  the  town,  and  in  his  mayor- 
alty, a  court  was  duly  assembled,  and  it  appearing  to  that 

Abiding,  court,   that   Kinaston  was  not  abiding  in  the  town,  there- 

*  Cases  temp.  Lord  Hardwick,  147,  295,  377. 
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fore  the  mayor ^  kc,  be  adjudged  that  he  should  be  rem&oed^^^^^^^ 
from  his  office  of  alderman,  ^c*  1737. 

The  cases  before  quoted,  for  the  purpose  of  showing  the 
necessity  of  residence  for  all  persons  filling  offices  within 
the  boroughs,  may  properly  be  followed  by  one,  which  will 
establish  that  (dt  the  inhabitants  (assuming  always   that 
they  were  of  sufficient  ability,  and  proper  and  fit  persons 
to  be  chosen,)  were  liable  to  be  elected  for  the  several  public 
offices  and  functions  within  the  boroughs : — being  in  fact, 
that  liability,  which  was  by  the  laws  of  William  the  Con- 
queror, and  has  been  ever  since  described  as  bearing  '^  Lot,*' 
And   therefore,  when  a  body,  having   the  right  to  make  Woking- 
bye-laws  to  govern  the  inhabitants,  and  to  make  secondary 
burgesses  out  of  the  inhabitants,  and  capital  burgesses  out 
of  the  secondary  bui^esses,  made  a   bye-law,  that  every 
inhabitant  chosen  a  burgess,  and  refusing  to  serve,  should 
forfeit  a  penalty;  it  was  held  a  good  bye-law;  but  that  it 
related  only  to  inhabitants  refusing  to  be  secondary  bur- 
gesses, and  not  to  the  secondary  refusing  to  be  capital 
burgesses.t 

ROCHESTER. 

Besides    the  bye-laws  which  we  have  before  extracted    ^'^^• 
from  the  records  of  Rochester,;};  others  were  at  this  period 
enacted,  which  commenced  by  reciting,   those  previously 
passed  respecting  the  necessity  o{  residence,  for  the  municipal 
officers:  and  then  proceeded  to  enact — 

That  if  any  person  should  be  elected  an  alderman  or 
assistant  of  the  city,  and  should  absent  himself  for  more  than 
eight  weeks  together ;  or  should  absent  himself  firom  his 
habitation  for  the  major  part  of  any  six  montlis,  to  be  taken 
together,  without  having  assigned  a  reasonable  cause,  or 
obtained  the  written  permission  of  the  major  part  of  the 
aldermen  and  assistants,  should  be  deemed  and  taken  not 

•  By  Lords  ravened ;  2  Stra.  1051 ;  Andr.  85, 104. 

t  Mayor  of  WokiDgham  v.  Johnson,  2  Com.  Dig.  B.  2,  15. 

t  Vide  ante,  p.  1711,  etseq. 
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George II.  (;o  }^  '' most  commonly  and   ordinarily  resident;"  but    to 

1737.    have  wilfully  departed  and  absented  himself  from  his  daties, 

and  for  that  cause    should  be  removable  by  the  mayor, 

aldermen,  and  assistants,  virho  should  have  power  to  appoint 

a  successor. 

HASTINGS. 

1736.  We  have  seen  the  burgesses  of  Hastings  mentioned  in 
Domesday  :*  and  the  services  the  barons  performed  in  the 
reign  of  Henry  II.,  and  King  John.  Its  custumal,  has  also  been 
referred  to,  and  it  has  been  shown  that  the  men  of  the  town,  in 
Scot  and  the  reign  of  Edward  II.,  paid  scot  and  lot — ^that  it  returned 
members  to  Parliament  from  the  reign  of  Edward  III.— not- 
withstanding which,  it  appeared  the  House  of  Commons,  in 
the  reign  of  William  III.,  decided  the  right  of  election  to  be 
'^  in  i^efreemeny^  and  not,  according  to  the  ancient  documents, 
either  in  the  burgesses  or  barons.  This  necessarily  involved 
the  borough  in  all  the  questions  connected  with  corporation 

1736.  law ;  and  in  the  lOih  of  Oeoige  II.,  a  mandamus  was  applied 
Freemen,  for  by  Mr  Henry  More,  to  admit  him  as  a  freeman,  upon  an 
allegation  of  a  custom,  that  the  eldest  sons  of  freemen  bom 
in  the  town,  after  the  admission  and  swearing  of  their  fathers 
as  freemen,  had  a  right  to  be  admitted  on  the  payment  of  a 
reasonable  fine.f  The  custom  was  denied,  and  an  issue  was 
Custumal.  joined  to  try  the  fact.  Upon  the  trial  the  custumal  was 
produced — ^which  has  since  been  lost — ^undoubtedly  a  just 
ground  of  complaint.  But  it  is  immaterial  to  our  present 
inquiry,  as  the  principal  part  of  it  is  still  preserved  in  the 
State  Trials,  and  it  in  substance  corresponds  vnth  the  other 
custumals  of  the  Cinque  Ports,  already  quoted.  Probably 
it  ought,  with  more  propriety,  to  be  considered  as  the  cus- 
tumal of  the  whole  body;  rather  than  of  Hastings,  indi- 
vidually. 

Many  entries  were  also  read  in  evidence  of  the  admission 
of  freemen  from  the  year  1577 ;  but  which  are  in  substance 
the  same  as  those  we  have  already  extracted,  respecting 
Hythe,  and  the   other  Cinque  Ports.     They  were  at  first 

•  Vide  ante,  pp.  97,  415,  533, 596. 
1 17  State  Trials,  846.    Ca.  temp«  Hard.  2  Strange,  1070. 
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at  the  cimrt  leet;  as  they  are  stated  to  be  "  at  the  court  of  George  il. 
^'  our  sovereign  lord  the  king."  But,  subsequently,  as  in  i7d6. 
other  places,  they  were,  without  sufficient  authority,  trans- 
ferred to  the  corporate  meetings;  though  sometimes  they 
were,  as  in  Hythe,  at  the  '^  full  court."  And,  notwithstand- 
ing^ some  of  the  forms  of  the  old  law  were  still  continued ;  as 
giving  their  jpfeel^eff*-— describing  those  who  were  admitted 
as  inhabitants — ^and  binding  those  who  were  not  so,  to  be- 
come housekeepers — and  to  pay  scot  and  lot,  and  do  watch 
and  ward,  and  all  duties  incumbent  upon  freemen — and  if 
any  one  of  them  should  depart,  or  dwell  out  of  the  town  for 
a  year  and  a  daj/y  they  were  to  lose  their  freedom : — ^yet,  by 
degrees,  the  mayor  and  jurats  claimed  for  themselves  the 
right  of  electing  and  admitting  such  freemen  as  they  thought 
fit  J  and  admitted  many  honorary  freemeny  as  members  of 
Parliament,  captains  of  ships,  &c. 

It  also  appeared  in  evidence,  that  there  was  a  roll  of  the     Roll. 
freemen,  as  anciently  required  by  the  common  law — and 
Lord  Hard  wick,  in  summing   up  the   case  to  the  jury,  { 

properly  observed,  that  '^  it  was  an  extraordinary  ctistamfor  \ 

*^  a  man  to  have  a  right  to  be  admitted  a  freeman  who  was  not  \ 

resident;  and  yet  the  corporation  could  disfranchise  a  man 
for  non-residence."  He  particularly  referred  to  that  part  of 
the  custumal  of  the  Cinque  Ports,  which  we  have  before  cited ; 
by  which,  if  a  foreigner  resided  for  a  year  and  a  day  in  the 
Cinque  Ports,  he  might  come  before  the  bailiffs  and  jurats, 
and  be  admitted  to  the  freedom  upon  taking  an  oath — which, 
with  the  exception  of  its  not  being  done  at  the  court  leet,  is 
in  perfect  accordance  with  the  common  law.  Nor  is  it  con- 
trary to  the  common  law,  that  in  the  intervals  between  the 
courts,  the  bailiff,  or  presiding  officer  of  the  king,  should 
admit  and  swear  such  persons  as  had  resided  there  for  a 
year  and  a  day. 

Lord  Hardwick  added,  ''  that  as  to  the  right  which  has 

been  set  up  for  the  defendants,  that  cdl  is  at  the  will  and 

pleasure  of  the  mayor  and  jurats,  and  that  there  is  no  right 

'^  at  all  to  be  free  ;  it  was  such  an  extraordinary  custom  as  he 

*  See  before,  Hunlingdoo,  Wells,  Lynn,  Yarmouth. 
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George  II.  **  hardly  ever  heard  ofj  and  knew  no  such  instance  any  where, 
1736.     *'  Some  rigbt  there  must  be/'  &c. 

He  also  commented  upon  the  inconsistency  of  admitting 
nan-resident  honorary  freemen ;  when  the  custumal  expressly 
required  that  they  should  be  cammorant  and  resident. 

The  jury  found,  that  the  eldest  son  of  a  freeman  bad 
a  right  to  be  made  free.  Thus,  apparently,  limiting  the  com- 
mon law  right  by  birth,  to  the  more  restricted  right  of  pri- 
mogeniture: the  inapplicability  of  which  had  been  before 
shown.*  And  in  defiance  of  the  custumal,  they  found  that 
residence  was  not  necessary. 

NEWCASTLE. 

1748.  An  officer  o(  Newcastle  was  removed  from  his  office  tf 
because  he  had  been  absent  from  the  corporation  twenty-^two 
years,  and  resided  at  a  distance  of  ttDo  hundred  miles  from 
the  borough;  which  being  considered  as  a  total  desertion  of 
the  duty  of  his  office,  it  was  holden  to  be  a  good  cause  of 
removal, 

DONCASTER. 

NoD-reii-  The  following  case  also  relates  to  the  subject  of  natt- 
residence ;  but  it  will  be  seen  that  the  court  b^an  first  to 
doubt  about  the  power  of  removal ;  and  next  as  to  the  ground 
for  it — apparently  sanctioning  a  residence  a  short  distance 
cut  of  the  borough.  Which,  if  once  admitted,  introduces 
general  non-residence:  because,  beyond  the  limits  of  the 
borough  all  the  jurisdiction  ends ;  and  if  the  boundary  is 
once  passed,  there  is  no  other  limit. 

A  residence,  therefore,  two  or  three  miles  out  of  the  bo- 
rough, should  be  considered  the  same  as  if  it  were  ever 
so  remote ;  because  the  principle  is  equally  destroyed,  and 
the  whole  is  then  left  in  doubt  and  uncertainty.  However, 
the  following  is  the  case,  which  relates  to  the  borough  of 
Doncaster^X 

*  See  before,  pp.  22, 349,  687,  &c. 

t  Rex  V.  Mayor  of  Newcastle,  M.  T.  21,  Geo.  II.    Say.  39,  cited  ib. 

t  Rex  v.  Mayor  and  Aldermen  of  Doncaater,  Say.  37. 
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To  a  mandamus  for  restoring  John  Beale  to  the  office  of  George  n. 
ctlderman,  the  return  was,  that  he  was  not  resident  in  i?^ 
tike  borough  at  the  time  of  his  election,  but  lived  at  the 
distance  of  three  miles  from  thence,  and  had  not  since  re- 
sided in  the  borough.  That,  upon  his  being  present  in  a 
common  council,  he  was  charged  with,  and  accused  of,  non'- 
residence  and  non-attendance;  and  that  not  offering  any 
defence,  the  common  council  had  removed  him. 

Ijcey  C.  J.  It  does  not  appear  from  this  return,  that  a  power 
of  renumng  from  an  office,  for  good  cause,  is  vested  in  the 
common  council.  Such  a  power  is,  indeed,  incidental  to 
every  corporation :  but  it  never  can  be  exercised  by  a  part  of 
a  corporation,  unless  it  is  vested  in  that  part  by  charter  or 
prescription. 

If  it  had  appeared  from  this  return,  that  a  power  of  re* 
moving  from  an  office,  for  good  cause,  was  vested  in  the  com- 
mon council,  the  cause  returned  for  the  removal  of  Beale  was 
not  a  good  one :  as  he  resided  so  near  the  borough,  that  he 
might  attend  the  duty  of  his  office.  And  it  does  not  appear 
that  more  than  one  common  council,  at  which  he  did  not 
attend,  was  holden  whilst  he  was  in  the  office  of  alderman. 
There  was  not  therefore  such  a  total  desertion  of  the  duty  of 
his  office,  as  was  a  good  cause  of  removal ;  and  it  would 
be  very  strange  to  hold,  that  the  residing  two  or  three  miles 
out  of  the  borough,  which  officers  of  a  corporation  frequently 
do,  is  a  good  cause  of  removal  from  an  office. 

In  the  case  of  Newcastle,  the  officer  removed  had  been 
absent  from  the  corporation  twenty-two  years,  and  resided 
at  the  distance  of  two  hundred  miles  from  the  borough ; 
which,  being  considered  as  a  total  desertion  of  the  duty  of  his 
office,  it  was  holden  to  be  a  good  cause  of  removal. 

This  return  is  bad  for  another  reason ;  namely,  that  it 
only  charges  a  general  neglect  and  omission  by  Beale,  of  the 
duty  of  his  office ;  whereas  it  ought  to  have  shown  the  par^ 
ticular  instances  of  neglect  and  omission,  that  the  court 
might  have  adjudged,  whether  such  neglects  and  omissions 
are  a  good  cause  of  removal. 

In  the  case  ofDoncaster,  Lord  Raymond,  ^666,  the  return 
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GeorgiiL  to  a  mandamus  for  reBtoring  Scot  to  an  office,  was,  thai  Scot 
1762.  had  obstinately,  and  voluntarily,  refused  to  obey  serenl 
orders  and  laws  made  for  the  good  of  the  borough,  contiaiy 
to  the  duty  of  his  office.  This  return  was  holden  to  be  in- 
sufficient, because  it  did  not  show  the  particuker  ordetg  or 
laws  which  Scot  had  refused  to  obey. 

It  has  been  said,  that  Beale  was  incapable  of  being  elected 
an  alderman,  on  account  of  his  nanrresidence  in  the  borougk 
at  the  time  of  his  election ;  and  that  therefore  he  ought  not 
to  be  restored.  But  as  he  was,  in  fact,  elected,  it  is  not  a 
good  return  to  a  mandamus  for  restoring  him,  to  say  that  it 
was  incapable  of  being  elected.  The  proper  way  of  trying, 
whether  he  was  incapable  of  being  elected,  being  in  an  in- 
formation in  the  nature  of  a  quo  warranto. 

CARMARTHEN. 

1755.         Upon  a  rule  to  show  cause,*  why  a  mandamus  should  not 
be  awarded  for  proceeding  to  the  election  of  a  mayor  of  the 
borough  of  Carmarthen,  it  appeared,  that  by  a  bye-law  made 
in  the  reign  of  Queen  Elizabeth,  the  right  of  electing  a  mayor 
of  the  borough  was  vested  in  the  major  part  of  the  common 
councilmen :  that  upon  the  day  appointed  by  the  charter  for 
the  election  of  a  mayor,  a  mob  took  possession  of  the  town- 
hall  ;  that  upon  the  succeeding  day,  another  mob  did  the 
same ;  that  upon  the  latter  day  J.  S.  was  elected  mayor  by 
the  bui^esses  at  large ;  that  •/*.  N.,  who  presided  at  the  elec- 
tion of  J.  S.  was  not  the  next  person  in  rank  or  office  to  the 
present  mayor:  there  being,  at  the  time  of  that  electicm, 
three  other  persons  nearer  in  rank  or  office  to  the  present 
mayor  than  T.  N.    That  the  common  council,  when  complete, 
consisted  of  twenty  persons,  at  this  time  consisted  only  of 
eleven;  and,  consequently,  that  as   not  less  than  eleven 
common  councilmen  could  elect  a  mayor,  if  a  mayor  was 
not  elected  before  one  of  the  present  common  councilmen 
should  happen  to  die,  no  person,  supposing  the  right  of  elect- 
ing to  be  in  the  major  part  of  the  common  council,  could 

*  Rex  V.  Newsham  and  others,  common  councilmen  of  the  borough  of  Car- 
marthen,  Say.  211. 
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^pever  be  elected  mayor.    And  by  Ryder,  C.  J.,  the  court  does  George  II. 

-  not  mean  to  give  any  opinion  as  to  the  right  of  election ;  but     i756. 

..^in  ^^homsoever  that  may  be,  the  election  of  J.  S.  appears 

^  clea.Tly  to  be  ittegal.  It  was  in  a  riotous  manner  ;  and  the 
proper  person  who  ought  to  preside  thereat  was  absent. 
The  circumstance,  that  the  common  councilmen  were  reduced 
to   the  lowest  number  which  could  elect  a  mayor,  was  like- 

.  liaise  of  great  weight  in  the  present  case ;  for  if  the  right 
of  election  were  in  the  major  part  of  the  common  coun- 
cilmen, and  any  one  of  them  should  happen  to  die  before 
tliere  was  an  election  of  a  mayor,  there  never  could  be 
an  election;  and,  consequently,  the  corporation  must  be 
dissolved. 

DURHAM. 

In  the  case  of  the  King  against  the  mayor  of  Durham,*  it  1757. 
appeared  that  the  town  was  incorporated  in  the  44th  of 
Elizabeth,  by  a  charter  from  the  Bishop  of  Durham,  in  which 
there  was  a  clause,  giving  a  power  to  '*  the  mayor,  aldermen, 
and  24  common  council,"  to  admit  freemen,  &c. :  but  that  the 
bye-laws  regulating  this  admission  had  been  made  by  the 
mayor,  aldermen,  and  commonalty." 

Lord  Mansfield,  in  giving  judgment,  observed,  "  that  the     j 
power  of  the  select  number  is  to  make  bye-laws,  not  in 
their  own  names,  bat  in  the  stead,  for,  and  in  the  name  of 
the  whole.    Though,  therefore,  this  law  was  really  made 
by  them,  tliey  might  do  it  in  the  name  of  the  whole." 


a 
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IPSWICH. 

A  quo  warranto  had  been  filed  against  Thomas  Richard-    1758. 
son,t  to  show  by  what  authority  he  claimed  to  be  one  of  the 
portmen  of  Ipswich. 

The  defendant  pleaded  the  charter  of  17  Charles  II.,  which, 
amongst  other  things,  directed  that  the  portmen,  upon  any 
vacancy,  should  be  elected  by  the  others,  or  residue  of  the 
portmen  for  the  time  being,  or  the  greater  part  of  them. 
The  plea  also  stated  the  customary  mode  of  election,  and, 

*  lord  Kenyon's  Rep.  524.  f  1  Buir.  517. 
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George  XL  amongst  other  things,  that  the  portmen  ought  to  be  resident, 
1758.  UTid  inhabiting  within  the  town  or  borough.  And  also  stated 
the  dismissal  of  certain  of  the  portmen  for  not  attending  at 
the  great  court.  And  that  the  defendant,  being  a  burgess 
of  the  borough,  resident  and  inhabiting  within  it,  and  a  fit 
and  proper  person  to  be  elected  a  portman,  was  elected  in 
the  place  of  one  of  the  portmen  then  vacant. 
.  To  thb  plea  there  was  a  general  demurrer.  The  absence 
of  the  portmen  from  the  great  courts  was  held  not  to  be  a 
sufficient  ground  for  removal ;  and  there  being,  therefore,  no 
vacancy,  the  defendant  was  held  to  be  tmduly  elected,  and 
judgment  was  given  for  the  king. 

A  petition  was  also  presented,  at  this  period,  to  the 
House  of  Commons,  agiunst  the  return  for  this  place,  but 
as  the  question  turned  entirely  upon  bribery  and  treating^ 
it  affords  little  information  upon  the  subject  of  our  present 
inquiry.* 

It  appears,  however,  from  the  proceedings  at  this  election, 
that  upon  a  mistaken  application  of  the  determination  in 
1710,  non-residents  had  assumed  the  right  of  voting :  and 
the  extent  to  which  that  prevalent  evil  had  gone  in  this 
place  is  proved  by  the  fact,  that  of  the  297  voters  for  Mr. 
Cator,  139  only  were  resident,  and  168  were  non-resident. 

The  election  was  declared  to  be  void :  which  shows  the 
opinion  of  the  committee,  that  the  proceedings  were  uncon- 
stitutional, and  contrary  to  the  freedom  of  elections.  One 
of  the  colourable  modes  of  bribery  which  was  then  resorted 
to,  was  the  payment  of  travelling  expences,  and  the  expence 
of  living  and  loss  of  time,  during  the  absence  from  home 
of  the  non-residents ;  some  of  whom  received  infinitely  more 
than  their  travelling  expences  could,  on  the  most  exag- 
gerated calculation,  have  amounted  to. 

The  ready  means  which  are  afforded  by  the  non-residence 
of  voters,  to  the  concealment  of  bribery  and  corruption,  is 
surely  one  of  the  strongest  reasons  for  rejecting  their  votes, 
in  order  that  the  law  should  not  be  supposed  to  sanction  it. 

•  1  Lttd.  p.  21. 
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George  II. 
NEW  RADNOR. 

An  information,  in  the  nature  of  a  quo  warranto,  was  or-  ^758. 
dered  to  be  exhibited  against  Thomas  Lewis,  clerk,*  to  show 
l>y  what  authority  he  claimed  *^  to  make  and  swear  free 
^*  burgesses  of  the  borough  of  New  Radtwr,  without  the 
''  concurrence  of  the  bailiff,  aldermen,  and  capital  burgesses 
^  of  the  borough ;''  and  an  information  was  exhibited  against 
bim  accordingly.f 

The  following  cases  will  establish  that  the  court  leet  was  C<»^i^^^- 
in  full  exercise  in  this  reign ;  and  will  also  show  the  course 
mrhich  was  adopted,  and  the  period  at  which  it  should  be 
beld ;  although,  in  this  particular  case,  it  was  decided,  that 
the  rules  relative  to  the  leet  did  not  apply. 

An  information  in  the  nature  of  a  quo  warranto,  was  filed    ^^^ 

.    .  pOUDd. 

against  the  defendant  for  exercising  the  office  of  mayor  of 
OrompoKiuf.  j:  It  appeared  that  it  was  a  borough  by  prescrip- 
tion, and  consisted  of  a  mayor,  eight  capital  burgesses  or 
freemen,  and  an  unlimited  number  of  free  burgesses  or  free- 
men. The  question  that  arose  was,  whether  the  defendant, 
who  had  been  legally  sworn  according  to  the  provisions  in 
the  1 1  George  I.  c.  4,  rendered  it  necessary  for  him  to  com- 
ply with  the  following  constitution  of  the  borough:  '^  That 
''  the  person  elected  ought  to  be  presented  at  the  next  court 
"  leet,  before  the  jury  of  the  court,  which  is  holden  always  Leet. 
**  within  one  month  after  Michaelmas  yearly,   and  to  be 


it 


sworn  in  and  admitted  before  the  town-clerk,  or  his  deputy, 
at  such  court,  which  is  holden  always  within  one  month 

''  after  Michaelmas  yearly,  and  to  be  sworn  in  and  admitted 
before  the  town  clerk  or  his  deputy,  at  such  court,  in  the 
presence  of  the  preceding  mayor;  and  that  the  defendant 

^'  Nance  was  not  presented  at   the  court   leet,   nor  sworn 

<'  thereat" 

But  the  court  decided,  the  defendant  having  complied 

*  Rex  V.  Lewis.    Cited  4  Burr.  2262,  in  Rex  v.  Breton. 

t  See  before,  Rex  v.  Scolden  and  others,  Orford.  %  The  King  v.  Nance. 
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Qeofgell,  wmi  the  statute,  there  was  no  obligation  upon  him  to  be  pre- 
sented at  the  leet. 
1749.         Again,  an  action  of  debt  was  brought  for  an  amercement 
Leet.     in  a  court  leet,  under  the  following  circumstances.* 

It  appeared  that  the  plaintiff  was  seised  of  the  manor  of 
St.  Oiles-in-the-Fields,  and  that  a  custom  existed  for  six  ale 
conners  to  be  appointed  by  the  steward,  who  were  to  present 
any  baker  whose  bread  was  deficient  in  weight;  that  at  a 
cotart  leet  of  the  15th  of  April  1746,  six  ale  conners  were 
appointed;  and  having  gone  to  the  house  of  the  defendant  to 
weigh  his  bread,  he  refused  them  permission,  for  which,  at 
the  next  court  leet,  the  defendant  was  presented  to  the  court, 
who  amerced  him,  which  amercement  was  then  affeered  by 
three  affeerors  at  39s. 
1758.        It  was  urged  for  the  defendant,  that  the  court  leet  was 
Toara.    derived  out  of  the  toum,  and  was  a  kind  of  inferior  toum, 
Leet.    granted  to.  lords  of  manors,  who  otherwise  were  formerly 
Jury,    obl^ed  to  appear  at  the  sheriff's  toum ;  and  as  the  jury  in  the 
toum  were  of  the  very  essence  of  that  court,  so  they  must 
likewise  be  in  the  leet,  which  is  derived  out  of  the  toum  :t 
and  therefore  it  is  contrary  to  law  for  six  jurors  to  present 
offences  in  the  leet.  « 

'  The  statute  of  Westminster,  2,  c.  13,  was  made  to  prevent 
sheriffs  in  their  taums  from  fining  without  a  jury  of  12  men 
at  least,  and  it  extends  to  presentments  in  the  leet;  as  Lord 
Coke,  in  2  Inst.  338,  expressly  says :  and  that  it  is  -  only 
declaratory  of  what  was  (before)  the  common  law ;  for  there 
is  no  saving  of  any  customs  in  the  statute.  If  this  custom 
to  present  by  six  jurors  was  in  this  court  leet  before  the 
statute,  it  is  now  abolished  by  it.  If  the  leet  was  taken  out 
of  the  toum  since  the  statute,  this  custom  is  bad,  being 
contrary  to  it.  The  steward  and  jury  constitute  the  leet, 
for  without  these  it  cannot  exist;  the  jury  is  to  present, 
and  the  court  to  punish ;  and  a  custom  to  take  away  the 
office  of  a  judge  and  a  jury  of  12  men  is  against  law. 
The  offence  for  which  the  defendant  is  amerced  is  not 

*  Duke  of  Bedford  v.  Alcock,  1  Wilson,  248.  t  2  Inst  71 ,  72. 
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^vithin  the  jurisdiction  of  the  leet ;  for  if  it  was,  what  occasion  Qcorg^H' 

%vas  there  for  the  statute,  8  Anne,  c.  18,  which  gives  power     1758. 

tx>  justices  of  the  peace  to  enter  bakers'  shops, 'dnd  weigh 

t.heir  bread;  like  the  statute  which  gives  a  similar  power  to 

inspect  apothecaries'  shops.     And  this  authority,  given  by 

statute,  could  never  have  existed  at  common  law,  for  no  man 

<;ould  enter  another  man's  house ;  and  if  the  defendant  be 

obliged  to  permit  his  bread  to  be  weighed  in  his  own  house, 

it  would  be  for  him  to  find  evidence  against  himself.     It  was 

admitted  they  had  power  to  prerambulate  the  leet,  and  might 

buy  the  defendant's  bread ;  and  if  the  same  were  under  due 

weight,  might  convict  him  in  the  leet  by  a  proper  jury :  but 

this  custom  to  enter  a  man's  house,  in  the  manner  it  is  laid, 

is  very  inconvenient,  and  inconsistent  with  the  liberty  of  the 

subject. 

Ford  for  the  plaintiff.  Court  leets  have  been  time  out  of 
mind :  and  it  appears  by  our  most  ancient  statutes,  that  they 
have  had  jurisdiction  of  almost  all  offences  against  the 
public*  A  presentment  by  six  jurors  in  the  toum  would 
be  bad ;  but  it  does  not  from  thence  follow  ths^t  it  woul^ 
foe  so  in  th^  Uety  for  the  ^words  in  Westm.  2.  c.  Id*  '^  et  sie 
*?iQbMi9^£^u|  4e  quolibet  balivo  Itbertatis/' do  not  fndnde 
thb  stewaid'of  the  leet.t  '      .'  ^ '         "  i 

The  only  true  standard  and  criterion  of  a  conti,  kei  i^  . 

4 

the  custom  and  usage  of  the  place.^  And  where  the  cOstom 
o^y  extends  to  affect  the  person  by  a  jury  of  six,  that  n^ay 
be  good;  but  if  the  freehold  be  concerned,  there  must  be  9, 
-jury  of  12.  The  presentment  by  six  jurors  is  not  conclusive]; 
the  party  who  thmks  himself  aggrieved  may  have  a  repkr 
vin.§  And  an  action  of  debt  lies  for  an  amercement  in  th^ 
leetK 

*  Stat.  51  H.  III.  de  pane  et  cervisia.  t  Co.  t  Inst.  388. 

t  Keil.  140;  1  Roll.  Abr.  p.  11, 12;  Hani.  56;  Lane,  55, 56;  Cart.  177. 
$  Cro.  Jac.  583. 

II  Rast.  151 ;  Old  Book  of  EDtries,  63  b ;  Cro.  Jac.  582 ;  1  Brown  EnU  154, 168, 
lfi»,  170, 171. 


6q 


.    I 


2066  IRELAND. 

George  II. 

IRELAND. 

To  establish  still  further  the  identity  of  the  Irish  cities  and 
boroughs  with  those  of  England,  the  following  oath  of  the 
DuWin    citizens  of  JDublinf  which  is  dated  in  this  reign,  and  the  oath 
of  Bristol,  are  here  inserted 

'^  You  shall  swear  that  you  shall  be  good  and  true  to  oar 
Sovereign  Lord  King  George  the  Second,  and  his  heirs. 
Obeysant  and  obedient,  you  shall  be  to  the  mayor  and 
ministers  of  this  city;  the  franchises  and  customs  thereof 
you  shall  maintain,  and  this  city  keep  haimless  in  all  that 
in  you  is;  you  shall  be  contributory  to  all  manner  of  charges, 
within  this  city,  as  summons,  watches,  contributions,  tasks, 
talliages,  lot  and  scot,  and  all  other  charges;  bearing  your 
part  as  a  freeman  ought  to  do.  You  shall  colour  no  foreign 
goods,  whereby  the  king  or  this  city,  might  lose  their 
customs  or  advantages.  You  shall  know  no  foreigner  to  buy 
or  sell  any  merchandises,  with  any  other  foreigner  within 
this  city,  or  franchises  thereof,  but  you  shall  warn  the  mayor 
thereof.  You  shall  take  no  apprentice^  but  if  he  hefree-bom, 
that  is  to  say,  no  bondsman's  son;  and  for  no  less  term  than 
for  seven  years  :  within  the  first  year  you  shall  cause  him  to 
be  enrolled,  and  at  his  term's  end,  you  shall  make  him  free 
of  this  city,  if  he  have  well  and  truly  served  you.  You  shall 
also  keep  the  king's  peace  in  your  own  person,  and  shall 
always,  whilst  you  are  able  and  in  your  power,  keep  a  good 
musket,  carbine,  or  fusee,  in  good,  clean,  and  sufficient 
order.  You  shall  know  no  gatherings,  conventicles,  nor 
conspiracies,  made  against  his  majesty's  peace,  but  you 
shall  warn  the  mayor  thereof,  or  let  it  to  your  power.  You 
shall  not  be  free  baker,  butcher,  or  fisher,  without  you  pay 
custom ;  and  whatsoever  office  you  be  lawfully  called  unto 
within  the  franchises,  you  shall  not  refuse. 

''All  these  points  and  articles  you  shall  well  and  truly 
keep  according  to  the  laws  and  customs  of  this  to  your 
power.  So  God  you  help,  and  by  the  holy  contents  of  this 
book.    God  save  the  king."* 

*  See  Dr.  Lacas's  Letters. 
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The  following  is  the  substance  of  the  oath  for  a  burgess  ^^Q'^g^  '^« 

of  Sristol.  Bristol 

oath. 

"  You  shall  be  true  unto  his  Majesty  Kii^  George  III. 
And  to  the  lieutenant  master,  mayor  of  the  city  of  Bristol, 
ajid  the  ministers  of  the  same,  in  all  causes  reasonable,  you 
sliall  be  obedient  and  assistant. 

"  You  shall  keep  the  franchises  of  this  city,  and  also  the 
hinges  peace  here,   you  shall   endeavour  yourself  to  main- 
tain ;  you  shall  be  contributory  to  all  manner  of  summons 
as  watches^  taxes,  hts^  scots,  and  other  chaises  within  the 
city  to  your  power,  &c.  &c. 

"You  shall  not  colour  the  goods  of  any  foreigner  or 
stranger,  or  know  any  foreigner  or  stranger  to  buy  and  sell 
with  another  foreigner,  within  the  precincts  of  this  city ;  but 
you  shall  give  knowledge  thereof  unto  the  chamberlain  or 
his  deputy  without  delay. 

"  You  shall  not  implead  nor  sue  any  burgess  of  this  city, 
in  any  court  out  of  this  city,  for  any  matter  whereof  you  may 
have  sufficient  remedy  within  the  city. 

"  You  shall  not  take  any  apprentice  that  is  bond  of 
blood,'*  and  none  other,  except  he  be  bom  under  the  king's 
obeysance,  and  for  no  less  term  than  seven  years:  and 
that  he  be  bound  by  indentures,  to  be  made  by  the 
town  clerk  of  this  city,  for  the  time  being,  or  by  his  clerk. 
And  at  the  end  of  his  term,  if  he  have  truly  served  you 
all  his  term,  you  shall,  if  he  require  you  to  it,  present 
him  to  master  mayor,  or  to  the  chamberlain,  to  be  made  a 
burgess." 

CLONMEL. 

The  following  case  relative  to  Clonmel,  will  also  show  that 
the  proceedings  with  respect  to  the  Irish  boroughs,  were,  in 
all  respects,  similar  to  those  in  England. 

Error  of  a  judgment  given  in  the  King's  Bench,  in  Ireland, 
against  the  defendant,  in  a  quo  warranto  brought  against 

*  See  alflO' before,  the  part  of  the  oath  for  London  directed  to  be  omitted  by  the 
Stat.  11  Geo.  I.  c.  18, 1725.  See  also  another  form  of  the  Bristol  oath,  2  Lud.  99, 
and  also  the  Liverpool  oath,  ib.  101. 
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George  II.  him   for  usurping  the  office  of  mayor  of  the    borough   of 
cionroel.  ClonmeL^ 

1737* 

It  appeared  upon  the  special  verdict,  that  the  borough  was 
incorporated  by  King  James  I.,  in  the  fifth  year  of  Ai;  reigitj 
by  the  name  of :  that  the  mayor,  bailiffs,  free  bur- 
gesses, and  commonalty,  or  the  major  part  of  them,  were 
empowered  to  assemble  themselves  upon  such  a  day^  and 
choose  one  of  the  free  bui^esses,  whereof  there  were  to  be  20 
in  number,  for  mayor;  who  was  to  be  sworn  into  office 
before  the  mayor  for  the  last  preceding  year,  in  the  present 
of  the  free  burgesses  and  commonalty,  or  the  major  part 
of  them.  It  was  also  found  that  an  ancient  bye-law  was  made, 
(without  saying  when)  by  the  mayor,  bailiffs,  ffee  burgesses, 
and  commonalty,  debito  modo,  directing  that,  from  thence- 
forth, upon  every  election  of  a  mayor,  bailiffs,  free  burgesses^ 
and  commonalty,  the  mayor  and  bailiffs  shall  withdraw  and 
nominate  three  out  of  the^ree  burgesses,  whereof  one  shall 
be  elected  mayor,  and  that  .no  person  not  so  nominated  shall 
be  elected.  An  act  of  Parliament,  made  in  the  13th  of 
Charles  II.,  was  also  set  out,  whereby  the  lord-lieutenant  of 
Ireland,  for  the  time  being,  was  empowered  to  make  ordi- 
nances for  the  government  of  the  borough  ;  and  in  pursuance 
thereof,  on  the  23rd  of  September,  1672,  Lord  Essex,  then 
lieutenant,  made  an  ordinance,  that  on  the  election  of  any 
officers  for  the  borough,  the  names  of  such  persons  should 
be,  within  ten  days  after  the  election,  presented  to  the  lord- 
lieutenant  for  the  time  being,  for  his  approbation ;  and  in 
default  of  such  presentment  or  approbation,  they  should  be 
incapable  of  acting,  and  the  corporation  might  proceed  to  a 
new  election. 

It  further  appeared,  that  in  1725,  one  Hamerton  was 
elected  mayor,  and  approved  by  the  lord-lieutenant ;  but  a 
quo  warranto  afterwards  was  prosecuted,  and  a  judgment  of 
ouster  obtained  against  him.  And  in  1726,  three  free  bur- 
gesses were  nominated  for  mayor  according  to  the  bye-law, 
which  was  the  first  instance,  as  far  as  it  appeared  by  the  evi- 
dence, of  its  having  been  ever  exercised,  whereof  R.  Moore 

*  The  King  v.  Castle,  Andrews,  p.  119. 


IRELAND.  2069 

ivsis  one ;  and  he  was  chosen  mayor  by  some  of  the  burgesses,  George  ii. 

a.rkd  presented  to  and  approved  by  the  lord-lieutenant ;  and  Cionmel. 

w&s  also  sworn  into  the  office,  and  exercised  it  till  the  year 

1727,  when  there  was  judgment  of  ouster  against  him;  and 

it  appeared,  that  at  the  time  when  Moore  was  chosen  mayor, 

skTkd  also  from  that  time  to  the  year  1731,  one  Morgan  was 

elected  by  the  major  part  of  the  burgesses,  but  without  any 

nomination  or  approbation  by  the  lord-lieutenant ;  and  other 

persons,  from  time  to  time,  were  also  elected,  and  were 

nominated  and  approved,  and  acted  as  mayors ;  the  last  of 

vrhich  was  said  to  be  John  Power.   And,  on  the  charter  day^ 

1731,  the  defendant,  KJree  burgess,  vt^lr  nominated,  with  two 

others,  for  mayor;   and  was  chosen  by  some  of  the  persons 

'*  who  acted"  as  mayor,  bailiffs, ^ree  burgesses  and  commonalty: 

Morgan  being  also  elected  into  the  office  by  the  majority, 

nvithout  any  previous  nomination ;  and  the  defendant  was 

afterwards  presented  to  the  lord-lieutenant,  and  approved  by 

him,  and  was  sworn,  '^as  well  in  the  presence  of  James  Power, 

quam  plurimorum  liberorum  bui^ensium ;"  and  he  exercised 

the  office  of  mayor. 

The  principal  questions  in  this  case  were,  1st,  Wliether  the 
hye-law  set  out  by  the  jury  was  a  good  one  ?  2nd,  Supposing 
it  was,  whether  the  defendant  appeared  to  be  regularly  chosen 
and  sworn  into  the  office  of  mayor. 

KINSALE. 

The  following  letters  will  also  exhibit  the  manner  in  which 
non-resident  freemen  were  introduced  into  the  borough  of 
Kinsale,  and  their  number  increased,  as  well  as  the  mode  in 
which  the  influence  in  the  borough  was  managed. 

Lietter  from  Mr.  Edward  Southwell,  to  General  Parker,* 

"  London,  9M  January,  1736-6. 

*^  Sir, — Mr.  Smith  has  sent  me  an  account  of  the  election  of 
the  eight  freemen  I  desired  you  to  nominate,  and  I  am  glad  I 
have  been  able  to  give  your  interest  that  additional  strength, 

''This  affair  has  given  the  corporation  great  alarms  against 

•  Southwell  MSS. 
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George  II.  me;  and  others  of  my  friends  have  expostulated  with  meon  a 
Kinsale.  step  taken  without  their  knowledge ;  and  the  town  has  been 
very  free  with  my  character /or  introducing  so  many  new  bur- 
gesses^  in  violation  of  my  own  law  of  keeping  all  such  out; 
which  is  no  grateful  return  after  five  years*  services  and  ex- 
pence,  and  being  a  slave  to  all  their  wants  and  importunities, 
and  their  agent  in  every  distress  and  application  by  sea  and 
land,  and  here  and  in  Ireland. 

'^  I  do  not  doubt  of  your  being  convinced  of  my  having  done 
my  utmost  for  your  service,  and,  as  I  have  now  raised  your 
interest  to  the  highest  pitch  I  am  able,  you  shall  have  the 
continuance  of  mine  as  an  auxiliary,  but  I  am  not  patient  nor 
willing  to  bear  the  constant  heat  and  fatigue  of  the  day  as 
the  principal ;  and,  therefore,  if  you  think  it  worth  while  to 
support  and  carry  on  your  own  interest,  you  shall  have  my 
help  and  concurrence,  but  the  people  are  reaUy  grown  so  im- 
portunate to  me  in  every  shape,  and  think  my  interest  equal  to 
all  they  can  wish  or  want,  and  thai  their  corporation  is  dearer 
and  superior  to  me  than  any  return  I  can  make,  that  I  must 
withdraw  myself  from  so  great  a  dependence,  and  desire  my 
liberty.  Your  tiame  and  family  is  natural  to  them ;  your  resi- 
dence near  them,  and  your  character  and  behaviour  will  win 
them  over  to  such  a  patron ;  nor  will  they  be  unreasonable  in 
their  demands  from  you,  though  they  have  no  pity  on  me; 
and  because  I  will  not  deceive  and  disappoint,  they  truly 
think  I  will  not  grant  every  request  which  it  is  out  of  my 
power  to  gratify.  As  to  general  services  to  the  town  in  gene- 
ral, I  shall  be  ready  to  do  them  all ;  but  to  satisfy  the  private 
views  and  ambition  of  every  particular  person  for  himself  and 
family,  it  is  impossible  for  the  best  interest  to  eiFect ;  and  it  is 
a  drudgery  I  would  not  undergo  for  an  estate :  my  choice  and 
desire  being,  '  freedom  and  independence,  more  than  any 
honour  at  the  expence  of  both. ^ 

"The  town  will  be  obliged  to  treat  you  in  a  more  decent 
manner ;  and,  therefore,  if  you  will  undertake  the  interest 
against  Sir  Richard  Mead,  you  shall  be  welcome  to  mine. 
Had  any  vacancy  happened,  you  would  have  been  already 
in  possession,  but  the  thing  is  still  in  your  power,  if  it  is 
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but  in  your  will,  and  you  may  reap  the  benefit  of  all  my  George  II. 

labours.  Kinsale. 

"I  have  not  foi^ot your  letter  in  relation  to  your  brother, 
and  assure  you  I  should  be  glad  to  serve  him ;  but,  to  deal 
truly  with  you,  I  am  unable.  I  have  relations  now  on  my 
hands,  whom  I  must  provide  for  with  my  interest  or  my 
money ;  and  they  would  be  glad  of  such  a  place  as  your  bro- 
ther now  has,  and  I  have  not  been  able  to  succeed ;  and  for 
places  of  the  value  he  desires  and  deserves,  I  am  sure  it  is  in 
vain  to  attempt  them ;  and  if  I  offered  to  deceive  you  both, 
I  should  not  act  as  an  honest  man,  or  as  becomes, 

«  Sir, 
'^  Your  affectionate  friend  and  servant, 

"  Edward  Southwell." 

General  Parker,  to  Mr.  Southwell. 

"Kinsale,  25th  January,  1735-6.         1735. 

"  Dear  Sir, — I  had  the  favour  of  yours,  and  told  the  people 
here  the  reason  why  you  recommended  the  making  so  many 
new  burgesses  ;  and  as  it  was  at  their  own  election  whether  they 
would  agree  to  it  or  not,  they  have  nobody  to  blame  but 
themselves. 

.  **  I  shall  never  desire  you  to  break  any  engagement  on  my 
account,  but  I  think  there  was  no  occasion  to  enlarge  Mr. 
Stowell's  interest  in  this  corporation,  when  yours,  with  the 
assistance  I  have  always  given  it,  could  not  be  hurt.  I  be- 
lieve Mr.  Stowell  to  be  a  worthy  man ;  but,  remember,  I  tell 
you  you  are  getting  up  another  country  gentleman — if  I  had 
a  mind  to  put  myself  on  the  foot  of  my  own  interest,  /  have 
it  in  my  power  to  make  a^  many  burgesses  and  freemen  as 
I  pleased ;  but  as  I  have  no  view  of  my  own,  I  shall  not  take 
any  such  steps. 

'^  As  I  love  to  speak  plain  to  my  friends,  I  do  assure  you,  if 
I  should  put  myself  out  of  the  question,  you  would  find  your 
interest  but  very  small  here,  and  a  good  deal  owing  to  your 
steward's  ill  management ;  for  I  never  knew  any  man  so 
thoroughly  hated  since  I  was  bom  as  he  is  in  this  place,  but 
I  suppose  you  will  discharge  him,"  &c.  &c.  &c. 
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George  II.  Mr.  Southwell,  to  General  Parker. 

KiDsale.  "  27  M  •Tianwary,  1736-6. 

"  Sir, — I  received  the  favour  of  yours  of  the  26th,  and  I  am 
obliged  to  you  for  every  support  you  give  my  interest,  but  I 
must  own  I  did  not  imagine  you  would  seem  piqued  at  my 
i^commendation  of  a  few  huTgesses^  when  I  never  took  notice 
even  of  your  choice  of  Sir  Richard  Cox,  who  distinguished 
himself  against  me,  and  is,  and  vnll  continue  so« 

"  You  are  pleased  to  bid  me  remember  your  power  of  making 
as  many  freemen  and  burgesses  as  you  desire  ;  and  to  tell  me 
plainly  that  my  own  interest,  without  yours,  is  but  very 
small  at  Kinsale ;  and,  to  speak  as  plainly,  if  my  own  in- 
terest is  so  inconsiderable  and  so  dependent,  it  is  not  worth 
my  while  to  undergo  a  constant  trouble  and  expence  for  the 
support  of  a  cause  wherein  I  am  only  a  nominal  person,  and 
my  family  interest  must  ever  receive  laws  from  personal  in- 
terest of  every  governor  of  the  forty  in  return  for  my  many 
services  of  all  kinds  to  the  town. 

/*  If  you  please  to  oblige  me,  I  should  take  it  as  a  favour 
if  you  would  concur  in  Sir  Richaitl  Mead  and  Mr.  Stowell's 
dividing  the  corporation,  and  settling  at  once  all  these  diffe- 
rences, and  you  shall  come  in  at  Down  whenever  a  new 
Parliament  happens.  If  you  are  determined  to  oppose  Mr. 
Stowell,  I  will  then  make  him  the  offer  of  Down ;  and  as  to 
my  interest  at  Kinsale,  it  may  e'en  take  its  chance,  and  turn 
out  as  the  people  please,  whenever  a  new  election  happens 
there ;  for,  whatever  my  interest  may  be  in  the  town,  my  in- 
terest elsewhere  is  of  more  consequence  to  them  than  their 
votes  can  be  to  me. 

'^  It  is  my  desire  to  act  with  honour  both  to  yourself  and 
Mr.  Stowell,  and  to  satisfy  every  wish  you  can  have  for  your- 
selves, and  every  expectation  from  me ;  and,  when  my  inten- 
tions are  so  very  fair,  I  think  I  ought  to  have  some  little 
influence  in  the  manner  I  propose  of  accomplishing  these 
ends,  and  that  all  parties  should  in  friendship  concur  in 
my  ease  and  satisfaction,  especially  since  all  my  engagements 
arose  from  the  support  of  your  election." 
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Mr.  Edward  Southwell,  to  General  Parker.  George  ii. 

''London^  7th  February,  1736-6.  Kinsale. 
**  Sir, — Last  night  I  received  the  favour  of  your  most  obliging 
letter  of  the  27th  of  January,  and  take  the  first  opportunity 
to  assure  you  the  just  sense  I  have  of  your  honourable  and 
candid  behaviour  to  me,  and  think  myself  very  happy  that  I 
have  such  a  friend  and  gentleman  to  deal  with. 

**  The  freedom  and  liberty  you  have  so  generously  granted 
me,  will,  I  hope,  turn  as  much  to  your  advantage  and  satis- 
fection  as  it  does  now  to  your  honour;  for,  I  assure  you,  I  will 
not  consulkmy  own  ease  and  time  without  a  due  regard  for 
you,  and  their  resolution  has  really  put  me  under  more 
trouble  and  difficulties,  and  made  me  bear  more  inconve- 
niences than  my  constant  contest  with  my  rival. 

*'  I  have  been  long  convinced  of  the  dependent  situation  of 
my  interest  at  Kinsale — ^neither  Sir  Richard  nor  I  can  pre- 
vail against  each  other  without  the  assistance  of  the  governor 
of  the  fort.  Either  of  us  may  have  the  honour  of  electing  the 
governor,  but  neither  can  properly  stand  on  their  own  bot- 
tom— our  mutual  and  real  interest  was  to  keep  together. 
Sir  Richard  was  pleased  to  think  and  act  otherwise,  and  I 
cannot,  or  ought  not,  to  venture  or  depend  on  a  treaty  with 
him  as  safely  as  I  could  with  Mr.  Stowell. 

"  In  order  to  satisfy  the  balance  of  power,  I  wrote  a  frank 
and  free  offer  of  my  interest  at  Down,  in  August,  1734,  in 
case  of  a  new  Parliament,  in  case  I  should  bring  in  two  mem- 
bers at  Kinsale  by  his  assistance.  I  owed  all  my  engage- 
ments to  you,  and  my  sole  view  in  mortgaging  another 
borough  was,  that  he  might  not  be  alarmed  at  my  enlarging 
your  interest,  and  yet  you  see  how  much  he  has  resented 
making  a  few  of  your  tenants  free,  even  though  I  never  yet 
took  notice  of  his  absolute  choice  of  Sir  Richard  Cox,  who 
has  distinguished  himself  against  me ;  who,  as  my  design 
now  is  to  oblige  General  Parker,  has  to  declare  plainly  either 
to  rest  satisfied  in  the  promise  of  Down,  and  to  concur  in  my 
schemes  at  Kinsale  for  you,  or  else  to  abide  by  Kinsale,  and 
leave  Down  free. 
''  If  he  chooses  Kinsale,  and  the  honour  of  a  popular  interest. 
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George  II.  which  will  sound  well  at  the  castle,  he  is  welcome ;  as  it  will  be 
Kinsale.  in  vain  for  me  to  support  an  interest  which  must  either  be 
»  »  dependent  upon  the  laws  of  the  fort^  or  on  any  treaty  with 
ij  my  rival,  since  I  am  an  absentee:   and  as  to  Down,  it  is  a 
borough,  the  seneschal  at  my  nomination — no  election  of  an- 
nual magistrates — and  no  possibility  of  a  contest  ;*—but  when  a 
member  of  Parliament  is  chosen,  my  servant  is  the  constant 
seneschal — almost  every  house  and  demesne  are  my  own,  and  I 
have  thereby  made  the  townsmen  so  dependent  upon  me,  and 
done  the  town  such  services,  that  although  I  never  rely  on 
gratitude  from  a  multitude,  yet  I  may  depend  on  their  not 
daring  to  disoblige  me  for  their  own  interest,"  ^c.  ^c.  ^c. 

NEWTOWN. 

In  this  same  reign,  an  important  case  relative  to  the 
Reridencc.  question  of  residence,  occurred  respecting  Newtown,  in 
Ireland,  in  which  the  disinclination  of  the  court  to  give  full 
effect  to  the  objection,  was  still  further  apparent.  This  was 
the  case  of  the  King  v.  Ponsonby  ;*  eight  others  occurred 
in  this  reign.  It  v^as  a  quo  warranto  information  against 
the  defendants,  for  usurping  the  office  oifree  burgess  of  that 
borough;  and  judgment  had  been  given  against  the  de- 
fendants, in  the  court  of  King's  Bench,  in  Ireland,  upon 
demurrer.  Against  which  judgment,  a  writ  of  error  was 
brought  in  the  King's  Bench,  in  England,  where  it  was  ar- 
gued three  times,  and  upon  great  consideration,  the  judg- 
ment was  reversed.  One  of  the  objections  was  founded  upon 
Non-resi-  the  non-^esidence  of  the  defendant. 

dence. 

The  Chief  Justice  in  giving  his  judgment,  first  observed 
upon  the  nature  of  the  judgment  of  ouster ;  after  which  he 
commented  upon  the  ground  of  objection  of  non-residence  as 
a  good  cause  of  amotion,  the  party  having  left  the  borough 
for  four  years,  and  gone  many  miles  distant ;  upon  which 
he  stated  that  it  was  not  necessary  to  give  an  opinion;  be- 
cause it  was  not  a  ground  of  ouster  until  they  were  actually 
amoved;  and  upon  its  being  suggested,  as  the  fact  fre- 
quently has  been,  that  a  corporation  might  from  some  cor- 

•  I  Ves.  1  ;  1  Lord  Kcnyon  Rep.  I ;    Sayere,245  j  6  Bro.  Pari.  Ca.  217. 
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rupt  motive,  neglect  or  refiise  to  exercise  that  power,  whereby  George  li. 
there  might  be  a  failure  of  justice; — the  Chief  Justice  said,  Newtown. 
that ''  it  was  not  to  be  intended  that  the  corporation  would 
**  act  so  corruptly,  and  if  they  did  that,  there  would  not  be 
''  a  failure  of  justice,  because  a  mandamus  might  in  such  a 
**  case  be  awarded ;"  but  in  a  previous  case  relative  to  Truro,^     *''**• 
it  had  been  held  by  two  judges  against  the  chief  justice,  that 
notwithstanding  a  charter  required  residence,  non-residence 
was  not  an  immediate  forfeiture,  but  that  there  must  be  a 
previous  amotion ;  for  which  reason  a  mandamus  would  not  lie. 
As  was  subsequently  stated  by  the  court,  with  reference  to 
the  same  place,  in  the  first  Geoi^e  iy.,t  to  which  we  may 
have  occasion  to  refer  hereafter. 

In  the  course  of  the  argument,  the  counsel  cited  Dr. 
Brady;  and  decidedly  adopted  his  doctrine,  that  burgess-    Brady. 
ship  was  to  be  referred  to  trader  and  not  to  jnrisdictian — an 
error  which  has  already  been  observed  upon. 

This  is  not  precisely  the  question — ^it  is  not  a,  forfeiture  by 
misconduct;  but  as  far  as  the  individual  himself  is  concerned, 
a  waiver  of  the  franchise  by  changing  his  residence;  and  as 
far  as  the  town  and  public  are  concerned,  a  cesser  of  his 
liability  to  the  burdens  of  the  borough,  and  consequently  a 
cesser  of  his  title  to  enjoy  the  privileges. 

In  the  sequel  of  the  argument  and  judgment,  it  will  be 
seen  that  this  distinction  is  important ;  as  the  oversight  of 
it  was  the  source  of  error,  through  both ;  and  led  to  the 
fallacious  assumptions  which  mainly  contributed  to  the 
decision. 

It  was  assumed  that  non-residence  was  merely  an  act  of  Non-rest- 

dence 

misbehaviour,  for  which  no  authority  is  stated;  when  in 
point  of  fact,  residence  was  not  only  the  condition,  but  the 
very  essence  of  being  a  burgess  by  the  common  law.  The 
question  therefore,  which  is  founded  upon  this  erroneous 
assumption,  namely,  whether  it  is  a  forfeiture  or  not,  fialls  to 
the  ground. 

Another  point  raised  in  this  case  was,  whether  by  the 
express  or  implied   condition  of  the   charter,   non-residence 

*  Rex  V.  Slade.  t  3  B.  &  A.  590. 
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George  II.  was  a  forfeiture,  or  a  determination  of  the  title*  If  th^t 
Newtown,  point  had  been  limited  to  the  determination  of  the  title  to 
the  franchise — omitting  the  forfeiture  that  would  have  been  the 
real  and  indeed  the  only  question — for,  if  it  is  a  determinaticm 
of  the  office  or  franchise,  the  subsequently  using  or  exercising 
it  is  a  usurpation,  and  might  be  inquired  into  hy  quo  warranto. 
Whilst  on  the  contrary,  if  the  office  or  title  to  the  franchise 
is  not  determined,  then  the  original  election  being  good,  and 
the  title  continuing,  the  party  cannot  be  disturbed  by  quo 
warranto — so  that  the  third  question  is  answered  by  the 
second,  as  stated  before. 

As  to  the  argument  which  was  used  in  the  case,  that  if 
the  crown  gave  the  power  of  amotion,  it  would  be  inconsis- 
tent with  it  that  any   misbehaviour  should  be  judged  of 
before  amotion : — ^it  is  probable  that  the  learned  counsel 
meant,  that  as  the  king  by  his  prerogative,  when  he  created 
the  corporation,  could  appoint  before  whom  the  question  of 
amotion  from  the  offices  of  the  corporation  should  be  deter- 
mined ;  if  he  gave  that  power  to  the  corporation,  it  in  effi^ct, 
ousted  the  jurisdiction  of  the  Court  of  King's  Bench,  till  the 
amotion  had  been  eiFected.     If  this  was  the  drift  of  the 
argument^  surely  it  is  going  too  far  to  say,  that  the  king  by 
his  charter  could  oust  the  interference  of  the  Court  of  King's 
Bench,  by  the  prerogative  writ  of  mandamus,  wherever  the 
corporation  failed  to.  carry  the  king's  charter  into  effect : 
or  prevent  the  court  from  directing  an  information  in  the 
nature  of  a  quo  warranto,  to  be  filed  against  a  party  who 
held  an  office  contrary  to  the  words  of  the  charter. 

In  another  part  of  the  argument,  the  learned  counsel  is 
made  to  say,  that  the  first  question  must  depend  upon  the 
grant ;  but  it  is  in  terms  referred  to  the  common  law,  and 
properly  so, — because  none  of  the  charters  define  the  duties  or 
privileges  of  free  burgesses  accurately.  They  depend  upon  the 
common  law ;  as  appears  from  the  manner  in  which  the  question 
was  put  by  the  counsel:  namely,  whether  the  privilege  of  a 
burgess  is  of  a  local  nature,  or  a  mere  personal  privilege  to 
be  enjoyed  in  a  particular  place,  and  no  more  than  a  free, 
man ;  the  answer  to  which  must  certainly  be  looked  for  in 
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the  common  l^w.    If  indeed  the  charters  are  referred  to,  the  Ocorgoil. 
strongest  possible  imphcatiou  will  arise  from  thera^  that  the  Newtown, 
^ery  existence  of  a  burgess  is  altogether  local ;  as  all  their 
provisions  are  confined  to  the  bounds  and  limits  of  the 
borough. 

The  assertion  that  the  genuine  meaning  of  the  term  '*  bur- 
gess/' is  a  tradesman  dwelling  in  a  burgh,  for  the  sake  of 
traffic,  is  the  gratuitous  assumption  of  Dr.  Brady ;  and  can 
by  no  means  be  treated  as  the  proper  description  of  bur- 
gesses, at  least  in  England,  where  they  have  existed  from 
the  time  of  Edward  the  Confessor,  if  not  earlier.   At  which 
period,  and  indeed  ever  since,  till  usurpation  in  the  time  of 
the  Stuarts,  began  to  alter  their  character,  their  existence 
chiefly  arose  out  of  the  existing  system  of  police ;    and  was 
most  intimately  connected  with  heal  and  privileged  juris- 
diction.  The  authority  referred  to  in  Ryley's  Piacita  Parlia- 
mentaria,  appears  not  to  justify  the  conclusion  drawn  from 
it.     It  is  a  petition  of  the  mayor  and  burgesses  of  Bristol^   Bristol. 
praying  that  the   men  who  hold  lands  and  rents  of  the 
masters  and  brothers  of  the  temple,  in  the  town  of  Bristol, 
(who  clearly  were  not  burgesses,)  should  contribute  to  the 
talliage  of  the  king,  for  the   town,   with  the   burgessesy  as 
they  carried  on  merchandise,  and  used  all  the  liberties  and 
easements  which  belonged  to  the  town.   Which  is  in  effect 
saying,  that  though  they  held  ecclesiastical  property,  they  so 
far  gave  themselves  up  to  temporal  affairs,  that  they  dealt 
in  merchandise,  and  therefore  they  ought  not  to  enjoy  the 
exemption  of  ecclesiastics ;   but  as  they  enjoyed  the  privi- 
leges of  the  town,   they  should    also  share  the   burdens. 
Carrying  on  merchandise,  is  at  all  events,  only  one  of  the 
privileges  the  burgesses  enjoyed,    and  certainly  not   their 
characteristic  privilege;  because  many  other  places  enjoyed 
it,  although  they  were  not  boroughs.     The  authorities  also 
quoted  by  Brady,*  in  the  passe^e  here  referred  to,  by  no 
means  support  his  assertion,  for  they  only  show  that  markets 
and  fairs  were   amongst  the    many  privileges  granted  to 
free  burghs;  but  by  no  means  is  this  their  characteristic 

*  Page  33|  of  the  8vo.  edition. 
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George  II.  privilege;  indeed  it  rather  appears  from  some  of  the  docu- 
NewtowD.  ments  quoted  by  Brady,  particularly  the  charter  of  Bridge- 
water,  that  the  gi-ant  of  a  free  market  was  distinct  and 
separate  from  the  grant  of  a  free  borough.  Nor  will  the 
authority  of  Lord  Coke,  in  the  First  Institute,  establish 
this  point,  if  duly  investigated ;  for  although  he  states 
Burgess,  roundly,  that  a  burgess  is  a  man  of  trade,  yet  there  is 
nothing  in  the  text  of  Littleton,  which  justifies  that  assertion, 
nor  will  his  authorities  support  it.  Bracton,  as  cited  in  the 
margin,  only  uses  the  word  burgesses,  without  any  allusion 
to  trade ;  and  indeed  the  passage  in  that  author  is  only  a 
transcript  of  the  clause  of  the  statute  of  Merton,  which  is 
quoted  by  Littleton  in  his  text;  20  Hen.  IIL,  c.  6;  which 
speaks  of  the  lords  marrying  those  whom  they  have  in 
ward  to  villains  or  others,  as  burgesses.  Glanville  also,  who 
is  cited  by  Lord  Coke,  only  uses  the  term  burgess,  adding 
that  he  is  to  be  esteemed  of  age,  when  he  knows  how  to 
count  money,  and  to  conduct  his  father's  business ;  having 
previously  stated  that  a  military  tenant  was  of  age  at  21 ; 
and  a  socage  tenant  at  15.  Britton,  in  the  passage  referred 
to,  does  not  mention  burgesses  at  all ;  nor  does  the  parliament 
roll.  Lord  Coke's  assertion  therefore,  is  by  no  means  sup- 
ported by  his  authorities,  and  there  are  many  documents 
which  raise  a  strong  inference  to  the  contrary.  Thus,  in 
Cotton's  Abridgment  of  the  Records,  p.  18,  in  13  Edw.  III., 
the  merchants  are  mentioned  by  name,  as  apparently  a  dis- 
tinct class  by  themselves ;  and  again  p.  23  and  24,  14  Ed- 
ward III. ;  and  page  28,  the  merchants  of  cities  and  towns 
are  mentioned ;  and  p.  29,  a  merchant  of  Hull,  and  another 
of  Beverley  is  spoken  of,  and  nothing  said  of  their  being 
bui^esses.  In  p.  39,  14th  Edward  III.,  the  custom  of  wool 
is  stated  to  have  been  granted  by  the  merchants,  which  did 
not  bind  the  commons. 

In  a  variety  of  other  instances  in  that  and  the  succeeding 
reigns,  the  merchants  are  constantly  spoken  of;  and  that  even 
in  cities  and  towns,  without  any  reference  to  their  being  either 
citizens  or  burgesses.  The  staple  and  the  merchants  are  also 
mentioned ;  the  former  is  appointed  to  be  held  in  some  places 
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certainly  which  are  boroughs ;  but  by  no  means  in  all  the  George  ii. 

places  which  are  so.    The  charter  in  the  31st  of  Edward  I.,  Newtown. 

to   the  merchant  strangers,  granting  them,  certain  liberties,"* 

amongst  other  things  enables  them  to  deal  (mercari),  that  is 

in  gross,  in  all  cities,  boroughs,  and  merchant  towns  (villis 

mercatoriis) ;  which   shows  distinctly  that  the  privilege  of 

trading  was  by  no  means  confined  to  cities  and  boroughs, 

but  that  it  extended  to  other  towns.     Privileges  are  also 

secured  to  the  merchants  by  the  same  charter,  in  all  fairs 

and  markets ;  which  evidently  are  not  confined  to  burghs ; 

and  the  provision  that  in  all  places,  there  shall  be  a  jury, 

half  of  merchants,  if  there  are  sufficient,  and  half  of  the  good 

and  lawful  men  of  the  places  seems  clearly  to  establish  that 

the  men  of  the  several  places  enumerated,  were  a  distinct 

class  from  the  merchants,  who  are  described  as  a  society  of 

themselves. 

Lord  Coke,  himself,  in  another  part  of  his  works,t  seems, 
with  much  more  propriety,  to  treat  corporators  as  traders ; 
which  certainly  is  much  nearer  the  fact,  and  more  consistent 
with  history.  He  speaks  of  corporations  as  trading  into 
foreign  parts,  and  at  home ;  which,  under  the  fair  pretence  of 
order  and  government,  in  conclusion  tend  to  the  hindrance 
of  trade  and  traffique,  and  in  the  end  produce  monopolies ; 
a  thing  in  trade  not  even  to  be  tolerated — but  when  it  ex- 
tends to  power,  influence,  and  the  exclusive  exercise  of  the 
elective  franchise,  it  requires  immediate  suppression. 

Lord  Coke  refers,  as  a  further  authority  for  his  position, 
that  a  burgess  is  a  man  of  trade,  to  the  Mirror,  chap.  2,  sec. 
17 ;  that  section,  however,  relates  solely  to  bui^lary,  and 
contains  nothing  of  the  kind.  In  the  28th  sec.  of  the  same 
chapter,  which  relates  to  villainage  and  neiftyy  burgesses  are 
mentioned,^:  after  describing  villains  as  tillers  of  land,  dwel- 
ling in  upland  towns,  and  so  far  showing  that  their  class 
is  denoted  by  their  residence,  it  is  added,  ''  for  of  vill  cometh 
villain,  and  of  borough,  burgess,  and  of  city,  citizen :"  which, 
however,  proves  but  little,  any  way — certainly  nothing  in 
favour  of  Lord  Coke's  position.     Page  114  speaks  of  the 

*  4  Inst.  23.  t  2  Inst.  p.  640.  t  Page  1 13. 
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Geofge  II.  ancient  infeofiment,  of  earls,  of  earldomfi — barons,  of  baronies 
Newtowo.  — knights,  of  knights  fees — serjeant,  of  serjeantries — ^yillaiiis, 
of  villainages — ^burgesses  and  merchantSy  of  boroughs — ^wfaicb, 
if  it  proves  anything,  shows  that  burgesses  were  not  mer- 
chants ;  for  the  copulative  conjunction  here  has  the  efiect  of 
importing  a  distinct  class. 

It  was  certainly  common  after  the  reign  of  Charles  II.  to 
be  a  hwrgess  of  several  towns;  because  the  king  inserted 
in  many  of  the  charters  he  granted,  clauses  giving  to  the 
corporations  the  power  of  electing  non-resident  burgesses  : — 
but  it  is  contended  that  such  clauses  were  void,  and  that  the 
king  had  no  power  to  grant  such  a  privilege.  Before  that 
period,  as  far  back  as  the  reign  of  Henry  VIII.,  it  had  been 
usual  to  admit  persons  as  freemen  of  the  trading  guilds, 
whether  resident  or  not;  which  no  doubt  might  be  done, 
as  that  was  purely  a  personal  privilege.  The  usurpation 
arose  by  giving  the  power  of  creating  burgesses  in  the  same 
manner,  by  assuming,  as  is  here  done  by  the  counsel  in  bis 
argument,  that  such  freemen  and  burgesses  were  the  same 
class  of  persons,  which  in  fact  they  were  not. 

The  customs  of  the  Hanse  Towns,  which  were  referred 

to  in  the  argument,  can  surely  not  explain  the  custom  of 

England — particularly,  for  the  purpose  of  setting  up  the 

^denc^^"  <^^ctrine  of  non-residence — so  inconsistent  with  the  general 

law  of  England  and  all  its  analogies. 

The  authorities  which  were  cited  to  support  the  doctrine^ 
that  being  a  burgess  was  a  mere  personal  privilege,  in  no 
respect  apply  to  that  point.  The  first  is  the  case  of  Rex 
V.  Glyde,*  relating  to  an  alderman,  and  establishing  that 
residence  was  necessary  for  that  office,  from  the  very  nature 
of  the  thing.  The  same  case  as  reported  in  Skinner,  and 
which  is  also  referred  to,  is,  if  any  thing,  directly  contrary 
to  this  doctrine ;  for  it  shows  that  the  privilege  was  purely 
local ;  as  Lord  Holt  says,  that  ''  if  a  person  removes  with 
"  his  family  from  a  place,  he  ceases  to  be  a  citizen." 

As  to  the  point  which  was  raised,  that  the  office  was 
a  freehold,  and  that  some  act  of  ceremony  was  necessary  to 

•  4  Mod.  36. 
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put  an  end  to  it;  it  should  be  remembered,  that 'in  cases  of  ^^rgell. 
incompatibility,  nothing  of  the  kind  occurs/ but  the  accept-  Newtown. 
ance  of  the  second  office,  is  considered  as  effectually  putting 
an  end  to  the  first.  So  also  the  ai^ument  derived  from 
Magna  Charta,  that  no  man  should  be  disseised  of  his  free 
tenement,  is  not  only  a  misapplication  of  that  passage,  but 
it  is  also  answered  by  the  observation,  that  the  person  who 
.quits  the  borough  and  goes  away,  is  not  disseised,  but  puts 
himself  out  of  the  place. 

Nor  does  the  power  of  amotion  affect  the  question,  be- 
cause that  is  applicable  to  cases  of  misbehaviour;  and  not  to 
those  of  a  removal  out  of  the  borough. 

But  it  was  said,  that  it  would  be  impossible  to  ascertain 
when  the  forfeiture  happened.     However,  the  common  law, 
and  the  practice  of  the  court  leety  would,  in  the  course  of  its  Court  leet 
ordinary  jurisdiction,  have  ascertained  the  fact  by  the  pre-  PreMnu 
sentment  of  the  jury,  that  the  party  had  ceased  to  reside  in     "^°'* 
the  borough. 

It  was  also  contended  to  be  absurd  to  say,  that  the  for- 
feiture was  inchoate,  and  that  it  could  be  ripened  by  tiihe : — 
and  yet  this  is  the  constant  practice  of  the  law  with  respect 
to  settlements,  which  are  by  time  consummated  and  de- 
stroyed. 

The  difficulty  surmised  of  fixing  the  time  when  the  for- 
feiture began,  must  be  founded  upon  some  supposed  doubt 
in  ascertaining  when  the  person  ceased  to  reside.  If  the 
question  merely  arose  on  absence,  there  is  no  doubt  there  Absence, 
might  be  some  difficulty  to  establish  the  time  when  the 
absence  should  amount  to  a  forfeiture;  and  therefore, absence 
ought  properly  to  be  treated  as  a  fault,  the  extent  of  which 
should  be  considered  by  the  corporation,  and  upon  their 
sustaining  an  injury  by  the  absence,  they  should  necessarily 
have  the  power  of  relieving  themselves  from  it  by  amoving 
the  party.  But  nonrresidence  is  altogether  a  different  thing.  Non-resi- 
An  absent  member  of  the  corporation  they  might  summon, 
and  amerce  if  he  did  not  attend ;  but  a  nonrresident  they 
could  neither  summon  nor  fine.  Non-residence  entirely  vacates 
the  office,  and  that  from  the  time  when  the  non-residence 

6  R 
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Oeorgell. begins;  which  can  always  be  readily  ascertained;  becawse 
Newtown,  non-residence  at  one  place,  implies  residence  at  another. 

But  in  fact,  the  law  nerer  had  any  difficulty  in  de- 
fining residence.  On  the  contrary,  it  has  for  centuries 
acted  upon  residence ; — ^in  matters  of  police,  by  the  law  of 
the  toum  and  leet ; — ^in  matters  of  offices,  from  the  earliest 
penods,  as  sheriffs,  constables,  justices,  &c* ;— i-and  as  li^tSy 
.by  fixing  the  persons  over  whom  the  county  court  has  a 
jurisdiction,  as  in  Welch  r.  Troyte.;*  TuM)  t?.  Woodward  7^- 
-and  as  to  the  jurisdiction  of  the  coiurt  of  r^uests  in  London, 
Webb  v^  Brown, j:  and  Brooks  v.  Moravia  ;§  and  as  to 
Newcastle,  Busby  v..  Fearon.||  As  to  the  court  baron  of 
Sheffield  and  Eubsale,  Rex  v.  Danser  ;^  ^nd  respecting  the 
University  of  Oxford,  Lord  Camden  stated,  in  the  case  ef 
Hayes  v.  Long,  that  ^'  the  consideration  of  the  grant  of  the 
''  charters  to  the  university,  was  the  condition  of  their  residing 
"there-*' 

Notwithstanding  the  respect,  therefore,  which  must  ever 
be  due  to  the  decisions  of  the  court  of  dernier  resort  in  this 
-country,  yet  it  is  justifiable  with  respectful  discussion  to 
.canvass  the  propriety  of  the  principles  it  has  adopted. 

After  a  careful  investigation,  therefore,  of  the  grounds  of 
this  judgment,  which  seems  to  have  been  founded  upon  the 
erroneous  doctrines  of  Brady ;  it  may  be  suggested^  that  it 
cannot  be  maintained  as  a  satisfactory  decision,  but  the  origi- 
nal judgment  in  Ireland,  may  be  considered  as  the  bettsr 
determination. 

*  2  H.  Black.  29. 

t  6  T.  R.  175  >  see  stet  of  Wettm.  1.  cap.  35^  2  Inst  229-^231;  Daltoa,  14, 
p.  412. 
t  5  T.  Rep.  535.  $  2  H.  Black.  220. 

IIST.R.236.  f  6T.  R.  242. 


2083 


GEORGE   III. 


STATUTES. 


Ill  the  third  of  Creorge  III.,  the  mischiefs  arising  fcom  the     1763 . 
iacrease  of  honorary  freemen,  of  which  so  many  instapces 


Ye  been  seen  in  the  progress  of  this  inquiry^  had  grown  to 
such  a  height  as  to  call  for  the  interposition  of  Parliament 
And  an  act  was  passed  to  prevent  occasional  freemen  from 
voting,  which  recited  that  ^^  great  al>uses  had  been  com- 
^'mitted  in  mahitug  freemen  of  carparatums  in  order  to 
^  injbunce  the  election  of  members  to  serve  in  Parliawentt 
^'  to  the  great  infringement  of  the  rights  of  the  freemen  of 
^'  snch  corporations,  and  of  the  freedoms  of  elections;  and  for 
^  the  preventi<xi  of  such  practices  (os  the  future^  it  was 
**  enacted,  that  no  person  claiming  to  vote  as  a  freeman 
^  should  be  allowed  unless  he  had  been  admitted  to  the 
^'freedom  12  calendar  months  bef<»pe  the  election;"  and 
such  person  is  subjected  to  a  penalty  of  100/.  But  the 
act  was  not  to  extend  to  persons  entitled  to  their  freedom  by 
birth,  marriage,  or  servitude,  according  to  the  custom' or 
usage  of  the  borough ;  nor  to  London  or  Norwich* 
•  This  statute,  therefore,  distinctly  confirms  the  position 
"before  taken,  that  the  mischiefs  had  arisen  from  ihe  ahmes 
in  making  freemen ;  and  they  are  properly  described  as  an 
infringement  upon  the  rights  of  the  corporations^  with  a  view 
€f  controlling  the  election  of  members  to  Parliament. 

Had  the  real  nature  of  the  abuse  been  considered,  and  the 

municipal  as  well  as  parliamentary  view  of  the  question 

been  taken,  the  remedy  would  not  have  been  confined  to 

the  restriction  in  voting  for  members  to  Parliament,  which 

left  the  municipal  usurpation  uncorrected;  but  the  capri- 

cious  and  occasional  making  of  freemen  would  have  been 

altogether  prohibited,  and  the  admission  by  the  presentment 

of  the  jury  would  have  been  substituted  in  its  stead,  which 

might  now  be  re«adopted,  though  late. 

6r2 
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oeoigeiii.  The  period  of  12  months  was  properly  borrowed  from  the 
1763.  common  law ;  and  the  preservation  of  the  titles  by  birth, 
marriage,  or  servitude,  might  also  have  been  justified,  had 
they  been  referred,  as  they  ought  to  have  been,  to  the  general 
common  law,  and  not  as  they  are  improperly  in  the  statute,  to 
the  custom  or  usage  of  the  boroughs. 

Upon  what  ground  London  or  Norwich^  could  have  been 
excepted  from  the  statute,  seems  difficult  to  explain,  as  the 
mischief  equally  existed  in  both  those  places.  Their  exemp- 
tion is  probably  to  be  attributed  to  vigilance  or  importunity. 

The  general  observation,  which  would  also  apply  to  this 
statute,  is,  that  it  assumes  the  right  of  the  freemen  to  vote ; 
and  so  far  sanctions  that  abuse,  as  well  as  the  substitution 
of  freemen  for  burgesses,  contrary  to  the  general  tenor  of  the 
law — the  charters — and  the  writs  and  precepts. 

It  is  a  curious  fact,  and  establishes  the  danger  of  l^is- 
lating  upon  any  point  with  respect  to  which  the  common  Htw 
is  already  plain,  that  the  Durham  Act  was  in  the  Bristol  case, 
in  1776,f  cited  as  an  authority  to  support  the  votes  of  freemen 
who  had  been  admitted  after  the  teste  of  the  writ — ^the  evil 
the  Durham  Act  was  intended  to  prevent. 

The  next  statute  necessary  to  be  remarked,  proceeds  upon 
the  assumption  of  another  legal  error,  that  the  freeholdert 
had  the  right  of  voting  in  cities  and  towns,  counties  of  them- 
selves: in  which  the  loose  introduction  of  '^  town  "  instead  of 
"  borough"  should  not  be  overlooked. 
Cap.  24.  There  is  an  act  of  the  same  year  for  the  further  prevention 
of  fraudulent  and  occasional  votes  for  knights  of  the  shire, 
and  counties  of  the  cities  and  towns. 

In  the  recital  it  justly  adopts  the  principle,  that  it  is  essen- 
tial both  for  the  candidates  and  the  electors,  that  the  pro- 
ceedings with  respect  to  the  qualifications  of  the  latter 
should  be  public  ;  and  therefore  recites,  that  the  annuities 

*  Perhaps  Norwich  was  excepted  from  the  act,  because  in  the  same  year  a  statute 
was  passed  to  exclude  all  from  voting  as  hurgetses  in  Norwich  who  had  not  been 
admitted  12  calendar  months;  and  the  same  observation  may  be  applied  to  London. 
See  before  II  George  I.  c.  18. 

t  See  1  Doug.  237. 
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and  rent  charges  being  of  a  private  nature^  are  liable  to  Q^^^^^^^- 
fraudulent  practices,  to  the  prejudice  of  the  candidates  and  1763. 
the  electors.  After  which,  contrary  to  the  express  words  of 
the  statute  of  Henry  VI.,  it  further  recites,  that  "  the  right 
of  election  in  cities  and  towns,  counties  of  themselves,  is 
vested  partly  or  in  the  whole,  in  freeholders  of  40«. ;"  when 
it  is  obvious,  as  before  observed,  that  if  the  statute  of 
Henry  VI.  applied  to  those  places  at  all,  the  40s.  freeholders 
only  would  have  had  the  right  of  election ;  and  no  such  in- 
stance, it  is  believed,  exists. 

After  these  recitals  provisions  are  made  for  preventing 
frauds  in  these  respects,  by  requiring  certificates  upon  oath, 
and  memorials  of  the  qualification. 

In  the  10th  year  of  this  reign,  the  important  statute  was    1770. 
passed  for  the  regulation  of  trials  of  controverted  elections, 
which  from  the  proposer,  is  generally  called  the  Grenville  Act, 
and  which  was  intended  to  obviate  the  evils  which  had  arisen 
from  the  previous  imperfect  mode  of  trying  those  questions. 

Lord  Glenbervie,  speaking  of  the  statute  of  George  II. 
which  makes  the  last  determination  final,  says,"*^  **  that  nothing 
''  but  the  gross  and  repeated  contrarieties  in  the  decision  of  the 
"  House  previous  to  the  passing  of  that  statute,  could  have 
^^  justified  the  clause  rendering  the  last  determination  final;'' 
an  observation  which  the  whole  tenor  of  our  inquiry  has 
shown  to  be  well  founded  in  fact ;  but  which  seems  strangely 
illogical  in  reasoning :  for  the  gross  contrarieties  in  the  deci- 
sions upon  points  where  the  law  would  sanction  and  require 
uniformity,  appears  an  extraordinary  reason  for  perpetuating 
those  contrarieties  by  making  them  final. 
.  In  truth,  the  real  fault,  from  the  beginning  of  these  inqui- 
ries, arose  from  not  investigating  the  subject  historically,  and 
generally  from  its  commencement. 

The  same  noble  author  attributes  the  law  to  which  we 
have  referred  to  the  acknowledged  caprice  or  corruption  of 
the  old  judicature. 

The  evils,  therefore,  which  demanded  remedy,  seem  to 

•  4  Doug,  79. 


2086  STATUTES. 

°^'''^'"'  have  been  allowed  upon  all  handB ;  the  question  is,  whetiier 
the  course  adopted  supplied  the  remedy  required. 

The  act  recites,  that  '^  the  existing  mode  6f  decision  upon 
'^  election  petitions,  frequently  obstructed  the  public  biisi- 
"  ness — occasicmed  much  expence,  trouble  and  delay  to  the 
''  parties-^was  defective>  for  Want  of  those  sanctions  and 
"  solemnities,  established  by  law  in  other  trials — ^and  was 
'^  attended  with  many  other  inconveniences/'  The  time, 
therefore,  for  taking  the  petition  into  ccmsideration — the 
method  of  balloting  for  the  committee — and  the  peraons 
who  were  to  be  eligible  for  that  purpose — ^th«r  number — 
with  one  nominee,  to  be  appointed  by  each  party — ^the  mode 
of  reducing  the  number  balloted  to  13 — the  app(»ntmeiit 
of  a  chairman — ^the  power  to  send  for  persons  and  examine 
witnesses  upon  oath — aiid  to  try  the  merits  of  the  retiim, 
and  finally  determine  the  seat : — ^these  and  some  collateral 
provisions  for  regulating  the  proceedings,  compose  the 
statute. 

As  far  as  constituting  a  better  tribunal  than  before  existed 
for  the  trial  of  these  questions,  there  can  be  no  doubt  but 
that  this  statute  was  very  effectual :  and  with  the  modem  im- 
provements upon  it,  has  produced  an  essentially  improTed 
system.  But  the  grounds  upon  which  that  court  was  to  pro- 
ceed— the  necessity  of  fully  investigating  the  subject — and 
laying  down  [Hrinciples  which  should  be  generally  appli- 
cable— and  instead  of  supporting  the  varying  usages,  re- 
storing uniformity  by  disregarding  them — ^was  left  unessayed, 
and  to  the  present  moment,  no  useful  attempt  has  been 
made  towards  the  correction  of  those  abuses  as  far  as  the 
municipcd  rights  are  concerned :  although  the  Reform  Act 
has,  to  some  extent,  but  without  any  previous  investigation, 
or  establishm^it  of  general  principles,  corrected  some  of  the 
parliamentary  mischief. 
As  far  as  regards  the  reducing  the  description  of  the 

Burgesses,  burgesses,  to  one  plain  uniform  rule,  nothing  was  practically 
effected  by  the  Ghrenville  Act — on  the  contrary,  the  decisions 
which  followed  upon  it,  commencing  with  the  Cricklade 
case — upon    which  we  have  already   observed — and    sue- 
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deeded  by  the  other  detenninations  reported  by  Lord  Qen-  p^i*'^ 
benrie,  to  which  we   may  refer   hereafter,  were  as  much 
characterised  by    variety   and  the  absence  of  all  general 
princijrfeji  as  those  which  had  preceded  them. 

The  11th  of  Oeorge  III.,  chap.  42,  added  some,  further     1771. 
provisions  to  the  last  statute,  merely  for  the  purpose  of  re- 
moving some  difficulties  in  its  execution. 

And  both  these  acts  were  made  perpetual  by  the  14th  of 
peorge  III.,  chap.  16,  and  was  further  amended  by  the  28th  Orenviiie 
George  III.,  chap.  32 ;  particularly  providing  against  frivo* 
lous  and  vexatious  petitions,  and  directing  statements  of  the 
right  to  be  given  by  the  conflicting  parties,  when  it  was  dis- 
puted.— ^The  .32nd  of  George  III.,  chap.  1 — 34  George  III., 
chap.  83 — 36  George  III.,  chap.  69 — 42  George  III.,  chap. 
84—47  George  III.,  chap.  1 — and  the  63rd  of  George  IIL, 
chap.  71 ;  were  for  the  same  purpose,  and  the  whole  were 
Ht  length  consolidated  in  the  9th  of  Geoi^e  IV.,  chap.  24^ 

The  66th  chap,  of  the  same  year,  carried  into  effect  the  shoieham. 
resolutions  of  both  the  Houses,  against  the  persons  who  had 
piurticipated  in  ihp  corruption  at  New  Shoreham,  by  incaper 
citating  them  from  voting.  And  this  act  Was  still  further 
amet^ded  by  enabling  the  freeholders  in  the  Bape  of  Bramber 
to  vote.  And,  as  a  novelty,  defining^  by  a  legislative  adt, 
the  persons  who  were  to  vote  for  the  bordugh  of  New 
Shprehsun,  referring  to  the  custom  ai^d  usage  in  th^  borough, 
and  prescribing  the  oaths  to  be  taken  by  them* 

-  In  the  12th  of  George  III.,  an  act  passed  for  giving  facility  ^^^\ 
to  proceedings  upon  writs  of  mandamw  for  the  admission  of  Manda- 
Jreemen  into  corporations,  and,  like  other  proceedings  of  the 
same  period,  it  recognizes  the  absurd  distinction  between  &«r- 
jesses  Kadfr^emefif  and  includes  towns  corparcUe  in  the  pro- 
visions, a3  well  as  the  cities,  boroughs,  and  cinque  ports ;  and 
provides,  that  every  person  who  is  refused  to  be  admitted 
^  freeman  after  one  month's  notice  of  his  claim,  shall  be 
entitled  to  a  malidamus,  to  compel  his  admission,  and  the 
ipayo^  is  subjected  to  costs.  It  also  provides  for  the  inspec- 
tion of  the  entries  of  freemen,  subject  to  a  penalty  for 
refusal. 


mus. 
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^^^^8^^^^'     In  the  14th  of  George  III.,  an  act  was  passed  for  repealii^ 
^774.    the  statute  of  the  1st  of  Henry  V.,  and  so  much  of  the  8th, 

C/ftp.  58* 

Residence.  IQth,  and  22nd  of  Henry  VI.  as  relates  to  the  residence  of 
persons  to  be  elected  members  to  Parliament  and  of  their 
electors. 

It  recites  those  statutes,  and,  in  an  unprecedented  manner, 
states,  that  the  provisions  in  them  have  been  found,  by  loi^ 
usage,  to  be  unnecessary,  and  *^were  become  obsolete;^*  and, 
therefore,  to  obviate  all  difficulties  upon  the  same,  such  parts 
of  those  acts  as  related  to  the  residence  of  the  persons  elected. 
or  electing,  were  repealed. 

us  appears  to  be  the  only  instance  in  our  law  of  any 
statute  being  declared  to  be  obsolete,  and  it  is,  in  all  pro- 
bability, a  precedent  which  will  never  be  followed ;  for  it  is 
Stotute   clear,  according  to  the  rules  of  the  English  law,  that  no  statute 
can  be  obsolete  by  disuse.* 

The  former  statutes  were  of  a  different  description,  and 
were  founded  upon  the  ancient  and  not  the  modem  usage. 
The  23rd  of  Henry  VI.,  chap.  14,  recited  the  statute  of  the 
1st  of  Henry  V.,  and  truly  added,  "  that  the  citizens  and 
"  burgesses  had  always  been  chosen,  in  cities  and  boroughs, 
**  by  the  citizens  and  burgesses,  and  none  other."  And  re* 
citing  besides,  the  8th  of  Henry  VI.,  chap.  7,  it  then  directs, 
that  all  those  statutes  should  be  duly  kept  in  all  points.  And 
no  doctrine  can  be  more  repugnant  to  the  principles  of  the 
law  that  an  act  of  parliament  can  be  abrogated  by  desuetude, 
whatever  dicta  may  be  recorded  to  the  contrary.-f- 

It  is  not  surprising  that  at  the  same  time  our  Legislature 

should  have  declared  one  of  our  ancient  laws  to  be  obsolete, 

that  it  should  also  have  sanctioned  a  departure  from  our 

ancient  customs.    Thus  we  find  in  a  statute  of  this  period, 

1774.    the  freemen   and  burgesses  are  strangely   confounded : — 

Freemen. being  first  mentioned  as  "freemen"  or  "burgesses,"  as 
if  they  were  synonymous :    and   afterwards  as  "  freemen 

Burgesses. "  AMD  burgesses,"  as  if  they  were  distinct  classes;  obviously 
a  loose  and  inconsiderate  mode  of  expression,  and  probably 

*  2  Doug.  p.  221. 
t  See  the  strong  observations  by  Lord  Glenbervie,  1  Doug,  p,  341* 
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founded  upon  ignorance  or  misinformation  of  the  real  dis-  Q«»8»t"> 
tinction  between  the  two.  1774. 

This  is  to  be  found  in  an  act  for  confirming  to  the  resident 
freemen  or  Imrgesses,  and  the  resident  widows  of  deceased 
freemen  or  burgesses^  their  right  to  the  herbage  of  the  town- 
moor,  Sec,  of  Newcastle-upon-Tyne,  within  the  liberties  of  the 
town;  and  the  freemen  and  burgesses  are  mentioned  together 
in  other  parts  of  the  statute. 

This  privilege,  however,  of  participating  in  the  enjoyment 
of  the  common,  unlike  the  more  valued  privilege  of  voting 
for  members  of  Parliament,  was  confined,  as  both  ought  to 
have  been,  to  the  resident  fireemen  and  burgesses. 

The  21st  Greorge  III.,  chap.  54,  is  a  statute  for  regulating  1780. 
the  elections  for  Coventry y  and  it  recites  the  last  determi- 
nation of  the  right  of  election  for  that  place,  which  is 
declared  to  be  in  the  freemen,  having  served  seven  years' 
apprenticeship  to  one  trade,  such  freemen  being  duly  sworn 
and  enrolled.  And  the  recital  continues  that  great  frauds 
and  abuses  had  been  committed,  in  clandestinely  admitting 
persons  having  no  such  right  to  the  freedom  of  the  city, 
during  the  last  election,  in  order  to  influence  the  election, 
to  the  great  infringement  of  the  right  of  the  true  electors, 
and  in  violation  of  the  freedom  of  elections  ;  for  the  prevention 
of  which  practices  it  was  enacted,  that  an  open  council 
should  be  held  at  St.  Mary's  Hall,  in  the  city,  on  the  first 
and  last  Tuesday  in  every  calendar  month ;  for  the  purpose 
on  the  first  Tuesday  in  each  month,  of  receiving  and  pro- 
claiming aloud  the  names  of  every  person,  who  should  then 
present,  or  cause  to  be  presented,  an  account  in  writing,  of 
his  claim  to  the  freedom  of  the  city ;  and  for  the  purpose, 
on  the  last  Tuesday  of  each  month,  of  admitting  those  persons 
whose  claims  should  be  admitted. 

The  particulars  of  their  claim  being  first  verified  upon  oath, 
no  greater  fee  being  paid  than  3s.  over  and  above  the  expence 
of  the  necessary  stamps.  And  no  person  was  to  be  received, 
who  did  not  produce  evidence  of  regular  indentures  of  ap- 
prenticeship for  seven  years,  and  declare  upon  oath  the  name 
of  his  master,  the  trade  to  which  he  served,  the  place  of 
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<^'»^^^'  residence^  &c.  during  the  time  of  service,  and  at  the  time 
1780.  of  his  claiming  to  be  admitted.  Lists  of  the  claimaBtsand 
those  admitted^  are  required  to  be  stuck  up  on  the  doors  of 
the  churches ;  and  none  are  to  be  admitted  after  notice  is 
given  of  any  elections  of  members  to  Parliament,  till  after 
the  final  close  of  the  election;  and  an  oath  is  provided  for 
the  elector  at  the  election.  These  provisions  are  enforced 
by  penalties,  and  a  strange  proviso  is  introduced,  that  the 
act  should  not  extend  to  any  freeman,  hjit  such  as  had  a 
right  to  vote  for  members  of  Pajcliament,  assuming  that 
there  were  two  classes  of  freemen ;  as  the  general  provisions 
of  the  act  assume,  with  equal  error,  that  the  freemen  were 
the  burgesses;  and  the  statute  concludes  with  directing 
that  the  indentures  of  apprenticeship,  should  be  registered 
with  the  town  clerk. 

The  preceding  acts  had  each  of  them  advanced  a  little 
beyond  the  other  in  confirming  some  of  the  former  usurpa- 
tions. This  statute  goes  still  further,  and  adopting  the  free- 
men and  the  modem  notions  of  the  right  by  apprenticeship, 
Trade.  Connects  the  parliamentary  right  of  election  with  trade,  but 
^till  preserves  the  ancient  requisites  of  their  being  w?om  and 
enrallecL 

The  prevailing  fault  of  all  these  statutes  was,  that  they 
were  founded  upon  the  former  errors,  and  confirmed  them 
without.consideration,  and  without  any  regard  to  principle  or 
uniformity..   . 

It  is  extraordinary,  that  haying  in  view  the  public  investi- 
gation of  the  claims  of  individuals  to  be  made  burgesses,  and 
their  public  enrolment  and  swearing,  that  the  Legislature 
should  not  have  adopted  the  ancient,  simple,  and  public 
method  of  presenting ,  enrolling,  and  swearing  the  burgesses, 

Court  leet.  which  had  been  practised  in  this  country  at  the  court  leet  for 
centuries,  and  even  in  this  reign ;  and  that  they  should,  in- 
stead of  it,  have  adopted .  the  novel  and  imperfect  mode 
described  in  this  act. 
1782.        The  22nd  George  IIL,  c  31,  was  an  act  for  the  prevention 

Cricklade.  ot  bribery  and  .corruption  at  Cricklade,  and  added  the  40«. 
freeholders  of  five  hundreds  to  the  former  voters  of  that  place 
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« — ^an  expedient  highly  objectionable^  as  it  gives  an  lutoqultl  ^w)igtin. 
ascendancy  to  freehold  property  in  those  districts ;  as  a  40tf» 
freeholder  within  them  would  have  a  right  to  vote  for  the 
county  as  well  as  the  borough  of  Cricklade  ;  and  the  resident 
owner  of  a  freehold  house  in  Wotton  Baiiset,  being  entitled 
to  TOte  for  that  borough  as  well  as  Cricklade  and  the  couaty, 
had  six  Totes ;  giving  a  fictitious  value  to  property  in  that 
place. 

This  act  also  eired  in  adopting  the  custom  and  usage  of 
'the  place  (the  anomalous  nature  of  which  has  been  before 
pointed  out)  instead  of  reducing  the  right  to  some  general  and 
defined  principle. 

In  the  26th  of  George  III.  the  inconveniences  were  also  1785. 
found  of  having  departed  from  the  ancient  system  of  havii^ 
the  burgesses  presented,  enrolled,  and  swcm  at  the  court 
leet ;  and  the  general  right  of  the  inhabitant  househol- 
ders paying  scot  and  lot  being  admitted  without  a  due  regard 
to  the  import  of  that  qualification. 

It  therefore  became  necessary  to  check  the  evil  of  inhabi-  occasional 

.    .  Inhabitant! 

tancy  for  the  purpose  of  obtaining  a  vote^  and,  therefore,  a 
statute  was  passed  to  prevent  occasional  inhabitants  from  Cap.  lOO. 
voting  for  cities  and  boroughs,  which  commences  with  a 
recital — that  '^  it  had  frequently  happened  in  cities  and  bo- 
roughs, where  the  right  of  election  was  in  the  inliabitants 
paying  scot  and  lot — or  in  the  inhabitant  householders — 
''  housekeepers — potwallers  legally  settled,  or  in  the  inhabitants 
^'  -^-householders — ^housekeepers  and  potwallers;  or  in  the  in- 
**  habitant  householders — resiants;  or  in  the  inhabitants,''&e. 
(which  must  be  considered  as  so  many  terms  descriptive  of  the 
burgesses) — ^'  much  trouble  and  litigation  was  created  by  the 
*'  occasional  voters,  to  the  greait  prejudice  of  the  real  inhabi- 
''  tajits  who  bear  the  butdens  of  such  cities  and  boroughs,  and 
^*  totdhom  the  right  of  sending  members  to  Parliameni  belongs.'* 
And  the  statute  provides^  that  no  person  should  vote  under 
any  of  those  descriptions  of  inhabitants,  unless  he  should  have 
been  actually  and .  bona  fide  such  an  inhabitant  for  six  six 
calendar  months  previous  to  the  day  of  election,  under  the 
penalty  of  20Z.    The  proof  of  inhabitancy  lying  on  the  party 


It 
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George  III.  claiming  to  vote.  But  the  act  was  not  to  extend  to  any  person 
acquiring  the  possession  of  a  house  by  descent; — devise — 
marriage  or  marriage  settlement— or  promotion  to  any  office 
or  benefice ;  and  it  was  to  apply  only  to  such  inhabitants  as 
are  mentioned  in  the  statute. 

It  was  a  remarkable  act  of  forbearance  in  the  Legislature, 
when  it  became  necessary  to  introduce  into  the  recital  of  the 
act  such  strange  descriptions  of  the  burgesses  as  voters,  that 
they  should  have  refrained  from  putting  an  end  to  so  com- 
plicated a  system,  by  reverting  to  the  ancient  mode  of 
defining  resiancy  at  the  court  leet ;  and  that  the  nature  of 
scot  and  lot  should  not  have  been  declared.  This  can  only 
be  accounted  for,  by  a  disinclination  to  affect  the  rights  of 
election  which  had  existed  for  some  time,  or  an  indispositicm 
to  trace  those  rights  to  their  origin. 
1792.  In  the  32nd  of  Oeorge  III.,  an  act  was  passed  for  the 
Quo      amendment  of  the  law  in  proceedings  in  quo  warranto,  which 

CapfSe!*  recites  that  it  would  tend  to  secure  the  freedom  of  elections, 
and  the  quiet,  tranquillity  and  good  order  of  cities,  boroughs, 
and  towns  corporate,  if  a  certain  limitation  of  time  were 
established,  beyond  which  no  member  or  officer  of  any  such 
place  should  be  disturbed  in  the  enjoyment  of  his  office  or 
franchise,  which  he  should  have  enjoyed  for  such  time,  and 
gives  six  years  as  the  limit  for  that  purpose.  It  secures  also 
derivative  titles — ^and  gives  an  inspection  of  the  corporation 
books,  under  a  penalty  for  refusal. 

This  statute,  though  no  doubt  intended  for  the  laudable 
purpose  of  checking  litigation,  nevertheless  had  the  effect, 
to  a  considerable  extent,  of  protecting  usurpation,  and  giving 
an  artificial  sanction,  after  a  certain  lapse  of  time,  of  titles 
to  offices,  and  franchises  acquired  without  legal  claim.  And 
such  must  ever  be  the  effect  of  fixed  limitations.  The 
dilemma  between  imrestrained  litigation  on  the  one  hand, 
and  protected  abuses  on  the  other,  can  never  be  recon- 
ciled, unless  due  precautions  are  taken  before  such  sta- 
tutes are  passed,  to  place  the  rights  in  question  upon  so 
plain  and  simple  a  footing,  that  abuse  or  usurpation  would 
be  instantly  detected  and  prevented.    And  under  those  cir- 
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cumstances,  and  those  only,  cto  an  arbitrary  line  of  limita*  ^«o«»e"^ 
tion  be  justified. 

No  such  precaution  was  taken  on  this  occasion ;  and 
therefore  the  statute  has  had  a  strong  tendency  to  confirm 
usurped  titles,  and  has  led  to  some  strange  discrepancies  in 
supporting  defective  claims,  where  others  depending  upon 
precisely  the  same  grounds  have  been  defeated. 

PARLIAMENTARY  CASES. 

The  same,  if  not  greater  variety  in  the  determinations  as 
to  the  description  of  "  burgesses'^  who  were  entitled  to  vote 
for  members  of  Parliament,  is  to  be  found  in  this  reign  as 
in  the  preceding. 

SEAFORD. 

Thus  in  the  first  year  it  was  determined,*  that  the  word  1761. 
^^ populacy^^*  (a  term  totally  unknown  to  the  law,  and  with 
reference  to  our  municipal  institutions,  so  uncertain  as  not 
to  admit  of  a  definition),  was  declared  by  a  committee  t6 
extend  only  to  the  inhabitants,  housekeepers,  paying  scot 
and  lot,  A  description  of  a  burgess,  perfectly  in  accordance 
with  the  common  law,  when  taken  with  its  necessary  conse- 
quences of  being  sworn  and  enrolled  at  the  court  leet ;  but 
altogether  distinguishable  from  the  meaning  of  the  word 
**  populacy,"  according  to  its  common  acceptation. 

A  determination  similar  to  the  foregoing,  was  made  in 
1792  and  1795.t  }7^. 

In  Downton,  the  right  was  limited  to  the  burgage  tenants.     1775. 

MILBORNE  PORT. 

From  the  report  of  the  case  of  Milbome  Pcrt,X  by  Lord 
Glenbervie,  it  appears,  that  the  officers  of  the  borough  were 
appointed  at  the  court  leet  held  for  the  borough.  A  ques-  Coortleet. 
tion  arose  as  to  the  day  for  holding  the  court,  upon  which 
the  right  of  the  returning  officer  depended ;  and  they  re- 
solved, that  the  return  made  by  one  of  the  officers  was 
illegal — and  two  other  returns  to  be  so  compUcated  together, 

*  29  Jouni.  89.  i  4  Doug.  506.  t  1  Doug.  97. 
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G^^^^^'  that  they  thought  it  their  duty  to  go  upon  the  merits  of  the 
1775.  election.  And  a  question  then  arose^  whether  the  nine 
bailiffs  were  entitled  to  vote ;  and  as  to  the  general  body  of 
the  electors,  questions  as  to  rating  were  discussed ;  and  the 
committee  confirmed  Mr.  Luttrel,  and  Mr.  Wolseley,  in 
their  seats. 

WESTMINSTER. 

To  the  peculiar  circumstances  of  the  city  of  Westminster^ 
we  have  before  referred ;  and  the  existence  and  general 
jurisdiction  of  the  coitrt  Uet  within  it,  is  recognized  by  ait 
act  of  Parliament  of  George  11. 

In  the  16th  of  George  III.,  a  case  arose  upon  its  election; 
in  which,  strange  to  say,  considering  the  importance  of  this 
place,  Lord  Glenbervie  remarks,  that  there  had  been  no  general 
determination  as  to  the  right  of  election  for  Westminster — 
and,  with  a  singular  want  of  precision,  it  is  added,  that  ''  it 
^'  seemed  to  be  agreed  to  be  in  the  inhabitant  householders 
"  paying  scot  and  lot."  * 

leso.  The  necessity  of  the  burgesses  being  householders  appears 
to  be  confirmed  by  the  resolution  in  1680 — that  the  king's 
menial  servants  had  no  right  to  vote,  because  they  had  no 
proper  houses  of  their  own  within  the  city. 

The  reader  will  probably  remember,  that  in  almost  all  the 
instances  of  ecclesiastical  establishments,  of  which  West- 
minster was  one,  the  inhabitant  householders  paying  scot 
and  lot  have  been  established  to  be  the  burgesses ;  as  in 
Evesham — Abingdon — Reading — &c.  &c. 

BRISTOL. 

At  Bristol  J  the  mischief  that  was  complained  of  in  the 
Durham  Act  appears  to  have  been  carried  to  a  great  extent^ 
as  it  is  stated,  that  in  order  to  influence  the  election,  great 
numbers  of  persons  were  admitted  to  the  freedom  of  the  city, 
after  the  date,  and  issuing  forth  of  the  writ. 

Lord  Glenbervie  also  states,  with  respect  to  this  important 
place,  with  similar  indistinctness,  that  there  appeared  to  be 
no  determination  as  to  the  right ;  but  that ''  it  seemed  to  be 
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*'  taken  for  grantedyOn  both  sides,  that  it  was  in  the  freeholders  Q^'y'"- 
^'  having  freeholds  of  40<.  a-year,  and  the  free  burgesses." 

The  impropriety  of  the  first  part  of  which  definition  of 
*^  hurge$$e^''  there  has  beai  before  occasion  to  observe;  the 
latter  is  the  proper  common  law  description,  if  it  had  been 
applied  in  its  purity. 

In  order  to  show  the  extraordinarily  varying  grounds  upon 
which  any  usage  claimed,  was  attempted  to  be  justified,  the 
objection  to  the  fiteemen  admitted  after  the  teste  of  the  writ, 
was  founded  upon  a  supposed  custom  at  Bristol,  instead  of 
being  assigned,  as  it  ought  to  have  been,  to  the  general  prin- 
ciples of  the  common  law,  prohibiting  occasionality. 

It  is  impossible  to  read  this  case,  without  being  satisfied 
that  the  greater  portion  of  the  abuses  which  became  prevalent 
in  the  different  boioughs,  arose  from  the  ancient  method  of 
admitting  burgesses  at  the  court  leet  being  abandoned,  and 
the  introduction  of  the. system  o{ making  burgesses;  and  that 
if  the  former  ancient  practice  had  been  continued,  all  these 
abases  would  have  been  prevented. 

■ 

RADNOR. 

In  New  Radnor,^  it  may  be  collected  from  the  report,  that 
the  committee  held,  that  the  burgesses  who  did  not  reside, 
as  well  as  those  who  did,  had  a  right  to  vote ;  a  decision 
in  opposition  to  the  general  history  of  burgesses. 

DORCHESTER. 

There  is  scarcely  any  place  which  affords  a  more  striking  1791. 
illustration  of  the  strange  descriptions  which  have  been  given 
of  the  term  ^^  burgess,^'  than  Dorchester; — none  in  which  more  Burgen. 
marked  traces  can  be  found  of  its  having  possessed  those 
ingredients  upon  which  the  modem  rights  of  bui^eas^hip 
have  been  founded ;  though  it  still  preserved  some  features 
of  the  ancient  municipal  institutions,  disfigured  by  a  series 
of  absurd  departures  from  its  simplicity,  which  are  to  be 
attributed  to  the  disregard  of  the  real  question — who  were 
the  burgesses  ? 

•  1  Doug.  317.  .   . 
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^i^^r^^     There  are  in  this  borough  decisive  traces  of  burgages  held 
Burgage  by  burgage  tenure: — and  in  the  reicrns  of  James   I.  and 

tenure.    ^,      ,       J^  ^  ^ 

Corpora-  Charles  I.^  express  charters  of  incorporation  were  granted, 
''°'''  in  the  common  form  in  which  other  boroughs  were  incor- 
porated. In  the  charter  of  Charles  I.  the  freemen  are  men- 
tioned as  well  as  in  subsequent  documents,  and  their  oath  is 
spoken  of;  and  yet  in  this  place,  neither  the  burgage  tenants 
nor  corporators  vote  as  burgesses. 

Early        The  early  history  of  Dorchester  runs  back  to  the  most 

history.  ,  ..       .. 

remote  antiquity. 

It  appears  to  have  been  a  station  of  much  importance,  as 
far  as  any  inference  can  be  drawn  from  the  remains  in  Uie 
Romans,  neighbourhood  of  it,  even  in  the  time  of  the  Romans. 
Athelstan.      In  the  reign  of  King  Athelstan  two  mints  were  ordained 
there,   which  appear  to  have  continued  till  the  time    of 
William  L,  as  they  are  mentioned  in  his  survey. 

It  is  said  to  be  a  borough  by  presciption;  and  is  mentioned 
in  Domesday*  under  the  terra  regis,  as  a  place  of.  ijn'por- 
tance,  and  its  customs  are  enumerated,  but  it  is  not  called 
a  borough. 

It  returned  members  to  Parliament  in  the  26th  of  Ed- 
ward I. 

Its  ancient  presiding  officers  were  the  bailiffs ;\  and. the 
burgesses  were,  at  that  time,  called,  as  was  common,  ^'  the 
Good  men.  good  men  of  the  boroughJ'^X    We  have  also  seen  in  the  reign 
of  Edward  III.,  a  grant  to  the  burgesses,  and  that  they  pre- 
sented a  petition  to  Parliament  in  the  reign  of  Henry  VI.§ 
1604.         In  1604,  a  person  is  described  in  a  certificate  returned  to 
Parliament  as  being,  '^  according  to  the  strictness  of  the 
Resiant  '^  late  proclamation,  a  resiant  burgess j  but  that  he  was  unable 
^'  from  illness  to  attend,  and  therefore  the  burgesses  request 
'^  that  another  wi*it  might  issue,  for  them  to  elect  another 
"  person." 
1720.        In  the  seventh  of  George  I.,  the  burgesses  were  described 
to  be  the  inhabitants  payii^  to  church  and  poor  in  respect  of 

*  See  before,  p.  158 ;  and  see  Gale's  Hist.  Angl.  Script,  vol.  iii.  p.  764. 

t  See  before,  p.  594,  and  Fine  Roll,  17  Edward  II. 
t  See  before,  p.  654  n.  §  See  before,  p.  854. 
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persenal  and  real  property — ^which  was  also  again  agreed  to  Q*^'^''^* 
be  the  right  of  voting  in  the  ninth  of  George  I.  1722. 

In  the  16th  of  George  III.,  this  borough  came  again  1776. 
before  a  committee.*  The  petitioners  contending  that  the 
latter  part  of  *the  resolution  in  1720,  related  to  the  occupiers 
only;  whereas  the  sitting  members  maintained  that  it  meant 
the  ovmers.  The  case  was  discussed  at  much  length ;  and  the 
committee  resolved,  that  the  persons  who  paid  church  and 
poor  rates,  in  respect  of  their  real  estates,  were  entitled  to 
vote,  though  they  were  not  inhabitants  or  occupiers  :  which 
was  also  adopted  by  another  committee  in  the  31st  of  ^796. 
George  IILf 

TAUNTON. 

As  to  Taunton,  where  in  a  former  resolution,  in  1715,  the 
persons  entitled  to  vote  as  the  burgesses,  were  described  as 
the  inhabitants  being  **  potwaUers;^  it  was  in  the  16th  of  Pot''>*^«r. 
Geoi^e  III.  agreed,  that  a  '^  potwaller  "  was  a  person  who 
furnished  his  own  diet,  whether  he  was  a  householder  or  only 
9Llodger.X 

This  explanation,  therefore,  added  to  the  former,  and  with 
the  further  qualification  of  possessing  a  parochial  settlement, 
(which  was  also  agreed  on  the  same  occasion),  must  be  taken 
as  containing  the  full  description  of  a  burgess  of  Taunton.   Burg«»s. 
The  right    of  lodgers  is  clearly  contrary  to  the  early  laws  Lodgers, 
against  inmates,  which    continued  in  force  for  many  years, 
and  was  a  frequent    subject  of   parliamentary  inquiry  and 
determination  in  the  reign  of  Queen  Elizabeth.     In  1689, 
in  the  Cirencester  case,  lodgers  were  expressly  excluded  from  Cirencester 
voting.     And  it  is  impossibly  to  suggest  any  valid  ground 
upon  which  inmates  or  lodgers  could,  at  Taunton,  be  entitled 
to  be  considered  as  burgesses;  whilst  the  contrary  was  the 
law  at  Cirencester. 

It  should  be  observed  also,  that  the  payment  of  ^cfo^.and  Scot  and 
htj  the  general  common  law  requisite,  was  not  held  to  be  a 
necessary  qualification  at  Taunton. 

ll  Doug.  347.  t  4  Doug.  482 ;  48  Journ.  281 . 

X  1  Doug.  370. 

6  s 
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OeoTfge  III. 

SHREWSBURY. 

Skre^osbury  3lfK>  afTorde  another  singular  instance  of  the 
manner  in  \vhich  the  burgesses  have  been  defined.     It  is  a 
Burgesses,  borough  by  prescription :    its  burgesses  are  mentioned   in 
Domesday.     In  the  reign  of  Henry  IL,  all  were  prohibited 
Scot  and  from  Selling  within  the  borough  unless  they  were  in  scot  and 
lot,  and  in  assises  and  talliages  with  the  burgesses.*     A 
charter,  similar  to  that  of  Lincoln,  was  granted  to  the  fticr- 
gesses  in  the  reign  of  King  John,  which  was  confirmed  to 
them  and  their  heirs  in  the  reign  of  Henry  III. ;  and  the  per- 
sons inhabiting  and  dwelling  within  the  town  are  recognized 
as  the  burgesses.     It  sent   members  to  Parliament  in  the 
reign  of  Edward  I.  before  it  was  incorporated. 
1604.        ixx  1604,  double  returns  were  made  by  the  bailiffs  and 
1709.    burgesses. 

In  1709,  the  petitioners  insisted,  according  to  the  common 
Scot  and  law,  upon  the  right  of  the  burgesses  paying  scot  and  lot,  and 

lOl. 

living  within  the  borough. 
The  sitting  members  contended  for  the  burgesses,  both 
^?°"f^**  resident  and  non-^esidint.     And  returns  were  produced  in 

dents.  ... 

evidence  in  the  reign  of  Queen  Mary,  by  the  burgesses  and 
Commo-  commorants  within  the  town. 

rants. 

Parol  evidence  was  given  for  the  sitting  member,  that  the 
out-bui^esses,  or  country  burgesses,  had  voted. 

The  committee  properly  confined  the  right  to  the  bar- 
Inhabitants  gesses,  Only  inhabiting  within  the  borough,  and  paying  scot 
and  lot. 
1713.  In  1713,  the  petitioners  insisted  upon  the  right  of  the  bur- 
gesses at  large — the  sitting  member,  on  the  burgesses  inhabit- 
ing and  paying  scot  and  lot,  according  to  the  former  deter- 
mination. 

In  the  course  of  the  evidence  it  appeared,  that  the  returns 

had  properly  been  always  made  by  the  burgesses*    And  the 

committee  also  correctly  decided,  that  the  right  was  in  the 

mayor,  aldermen,  and  burgesses. 

1723.  In  1723,  the  same  question  was  again  agitated  ;  the  returns 

*  See  before,  pp.  142,  259,  342,  388. 
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in  the  time  of  Queen  Mary  by  the  cammorants,  and  the^^**^"^ 
former  decisions,  were  given  in  evidence,  as  well  as  some  1728. 
other  returns,  made  by  the  commonalty  of  the  borough. 
And  it  appeared  distinctly,  that  before  the  incorporation  the 
returns  were  by  the  *^  baiUfis  and  burgesses,"  and  after  the 
incorporation  by  the  ^^  mayor  and  burgesses/'  It  was  said, 
that  in  the  reign  of  William  and  Mary,  some  bui^esses,  not 
inhabitants,  were  allowed  to  vote.  And  in  the  reign  of 
Henry  VI.,  some  ordinances  were  referred  to,  by  which  it  was 
directed,  that  the  commons  assembled  together  on  the  ring- 
infi"  of  the  common  bell   should    choose  the  members  to  Common 

^^  bell. 

Parliament.  That  the  inhabiting  burgesses  have  a  cow's 
pasture,  which  foreign  burgesses  have  not.  That  foreign 
burgesses  did  not  pay  tolls ;  but  if  they  came  to  live  within 
the  town,  they  had  all  the  privileges  of  other  burgesses. 

An  act  of  Parliament  of  the  sixth  of  Edward  IV.  c.  1,  s.  17, 
for  the  confirmation  of  their  bye-laws,  was  referred  to;  one 
of  which  was  quoted;  and,  according  to  the  ancient  prin* 
ciples  of  the  municipal  institutions,  related  to  the  conserva- 
tion of  the  king's  peace,  reserving  the  rights  of  persons  bom 
in  Shrewsbury,  but  residing  out  of  the  borough. 

The  committee  resolved  again,  that  the  right  was  only  '^  in 
''  the  burgesses  inhabiting  paying  scot  and  lot.**  inhabitants 

Some  questions  afterwards  occurred  respecting  the  boun- 
daries of  the  borough,  but  they  are  immaterial  to  the  present 
inquiry,  excepting  that  a  charter  of  the  11th  of  Henry  VII.     1495. 
was  given  in  evidence,  which  granted  to  the  bailiff  and  bur- 
gesses a  view  of  frankpledge,  and  the  return  of  writs.  JiSge. 

And  a  charter  was  also  given  in  evidence  of  the  28th  of 

Elizabeth,  which  recites,  that  the  inJiabitants  had  extended      1585. 

their  buildings  into  the  adjacent  vills ;  and  for  putting  the 

inhabitants  of  those  vills  under  the  same  jurisdiction  as  the  inhabitants 

town,  it  was  ordained,  that  the  freemen  and  burgesses  of  the 

town,  suburbs,  and  parishes  named,  should  be  incorporated, 

by  the  name  of  the  bailiffs  and  burgesses  of  the  town.     And 

the  same  privileges  are '  granted  to  the  inhabitants  of  all 

those  places,  as  had  been  before  enjoyed  by  the  burgesses 

of  the  borough.  — 

6s2 
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Q<^'8»^"'  No  charter  could  possibly  be  framed  more  entirely  in 
1723.  accordance  with  the  common  law  than  this  of  Elizabeth, 
which  might  form  a  fit  model  for  such  grants  even  at 
the  present  day.  It  added  the  inhabitants  of  the  adjoining 
villages  to  the  burgesses  of  Shrewsbury,  and  put  them  all 
under  the  same  jurisdiction : — ^as  Edward  IV.  united  the 
inhabitants  of  Southtown  to  Dartmouth  .''^ 

This  charter  described  the  objects  of  the  grant  as  "  the  free- 
"  men  and  burgesses^^ — that  is,  the  liberi  homines,  or  men  of 
free  condition,  who  inhabited  within  the  borough,  and,  there- 
fore, were  called  "  burgesses:^'  and  the  liberi  homines,  or 
freemen  of  the  villages,  which  not  being  before  any  part  of 
the  borough,  were  not  called  burgesses,  but  only  freemen^ 
till  after  the  clause  of  incorporation,  by  which  they  were 
added  to  the  borough,  and  then  were  incorporated  by  the 
name  of  the  '^  bailiffs  and  burgesses." 
1638.  A  charter  of  the  14th  of  Charles  I.  was  also  given  in 
evidence,  which  recited  the  former  one  of  Elizabeth,  and  in- 

Inhabitants  corporatcd  the  burgesses  and  inhabitants  by  the  name  of  the 
mayor,  aldermen,  and  burgesses. 

An  old  book  was  also  produced,  beginning  in  the  reigu 
of  Richard  II.,  for  the  purpose  of  showing  what  vills  and 
hamlets  were  within  the  liberty  of  Shrewsbury.  But  the 
committee  decided  that  the  parishes  were  not  within  the 
borough. 

In  the  further  course  of  the  evidence,  it  was  said,  that  a 
select  committee  had  been  appointed  for  admitting  bur- 
gesses, for  the  purpose  of  carrying  the  election; — another 
instance  of  the  abuses  which  arose  out  of  the  unrestrained 
right  of  making  fi-eemen. 
1775.  In  the  16th  of  George  III.,  the  decision  of  1723  was  read; 
but  the  petitioners  insisted  upon  the  votes  of  some  persons 
who  had  been  rejected  as  freemen,  but  who  were  stated  to 
be  entitled  to  their  freedom  by  two  immemorial  customs — 

Appren-  one  in  favour  of  apprentices  for  seven  vears  to  one  of  the 
tices.  .  . 

trades  of  the  14  ancient  companies ;  and  the  other  in  favour 

Born,     of  those  bom  within  the  borough. 

•  See  before,  p.  975. 
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These  supposed  customs  were  afterwards  tried  upon  a  ^^^^^  ^^^' 
mandamus ;  and  at  the  trial  it  was  said,  that  they  had  their 
origin  in  bye-laws  of  1642  and  1763:  which,  however,  was  {l^; 
argued,  upon  the  other  side,  to  be  only  declaratory  of  the 
ancient  custom.  The  jury,  however,  found  in  favour  of  the 
customs;  and  a  similar  verdict  was  given  upon  a  second 
trial. 

The  reader  who  has  pui-sued  this  inquiry  from  the  early 
periods  of  our  history,  will  readily  perceive  how  much  these 
cases  were  misunderstood,  by  ascribing  to  particular  local 
custom  that  which  was  derived  from  the  general  law:  and 
by  not  adverting  to  the  real  nature  of  these  supposed  rights, 
the  one  was  improperly  mixed  up  with  the  trading  com- 
panies— and  the  other  as  improperly  attributed  to  the  simple 
fact  of  biiiJi  within  the  place ;  instead  of  referring  the  right, 
according  to  the  general  law,  to  the  birth  from  free  parents. 

The  committee,  however,  considered  the  verdicts  given  in 
this  case  as  conclusive ;  and  supported  the  votes  of  the  per- 
sons who  had,  on  those  grounds,  claimed  to  be  admitted  as 
freemen. 

HELSTON. 

The  impropriety  of  attempting  to  remedy  the  fraudulent 
making  of  freemen  for  election  purposes,  by  prohibiting  them 
from  voting  if  they  had  not  been  admitted  12  months,  has 
been  already  pointed  out — as  well  as  the  more  effectual 
remedy,  of  altogether  preventing  the  arbitrary  selection  of 
freemen,  by  restoring  the  legitimate  presentments  at  the  Present- 
court  leet.  Court  Icet. 

An  unexpected  result  from  this  statute,  occurred  about 
twelve  years  after  it  was  passed  in  the  case  of  Helston,  where 
a  new  charter  which  we  shall  mention  hereafter,  being 
granted  in  consequence  of  the  incapacity  of  the  corporation 
to  act  from  a  defect  of  their  numbers,  an  election  oc- 
curred before  twelve  months  had  expired  from  the  granting 
of  the  charter,  under  which  many  freemen  had  been  created : 
— and  the  question  arose,  whether  persons  so  made  burgesses 
by  the  charter,  were  within  the  operation  of  the  Durham  Act, 
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.Geoigeiii.  g^j  ^jjg  committee  held  that  they  were ;  so  that  the  act  of 
the  king  was  held  to  be  within  the  fraud  contemplated  by 
the  preamble  of  the  Durham  Act.  The  result  was^  that  the 
«mall  body  of  the  whole  corporation,  who  had  negligently  or 
wilfully  allowed  that  body  to  get  into  such  a  state,  that 
they  were  incapacitated  by  law  to  act,  were  suffered  to 
return  the  two  members  to  Parliament. 

By  which  means  it  is  obvious,  that  the  whole  subject  was 
involved  in  unnecessary  difficulties ;  when  if  the  common  law 
had  been  preserved  in  its  purity,  none  would  have  arisen. 

The  burgesses  would,  at  the  annual  court-leet,  have  duly 
presented  all  their  officers,  as  well  as  persons  who  were  by 
the  law  qualified  and  bound  to  be  burgesses,  and  there 
would  have  been  no  necessity  for  a  firesh  charter  by  the 
crown.  But  if  such  a  charter  were  granted,  it  should  have 
been  for  the  mere  purpose  of  restoring  it  as  a  borough ;  and,  on 
that  account,  should  have  continued  it  as  separate  from  the 
county,  and  by  incorporating  the  bui^esses,  have  given  them 
the  power  of  enjoying  their  rights  in  perpetuity,  the  bur- 
gesses being  defined  by  the  court  leet.  Under  which  circum- 
stances, no  such  incongruous  question  could  have  arisen 
as  to  the  exercise  of  the  prerogative  in  granting  a  charter  to 
the  place. 

BEDFOB.D. 

1705.  In  the  case  of  Bedford,  in  the  same  year,  a  whimsical 
distinction  is  stated  by  Lord  Olenbervie^  between  a  '^  burgess" 
and  a  ^^fireeman;"  that  all  the  sons  of  the  former  are 
entitled  to  be  burgesses,  but  only  the  eldest  of  the  latter:* 
how  totally  such  a  distinction  is  without  the  pretence  of 
any  support  by  the  general  law,  has  been  already  abundantly 
shown. . 

1690.  ^^  ^^^  behalf  of  the  petitioners  it  was  contended,  that  the 
House-  requisite  of  being  householdersy  according  to  the  last  deter- 
mination in  1690,  applied  as  well  to  the  burgesses  and 
freemen,  as  to  the  inhabitants;  which  was  discussed  at 
much  length.   The  committee  permitted  evidence  to  be  given, 

•  2  Doug.  70. 


BEDFORD.  2103 

for  the  purpose  of  establishing  the  uscLge  subsequent  to  the  Qg*>^"^- 
last  resolution ;  with  which  the  committee  were  satisfied^  in    Usage. 
iavour  of  the  non-resident  votes.    The  usage  spoken  to,  how- 
ever, was  only  for  a  period  of  40  years.     Objections  were 
then   taken  to  the  votes,  on  the  grounds  of  their  being 
honorary  bttraessesy  and  occasional,  but  they  had  all  been  Honorary 

.      .  burgesses. 

made  more  than  a  year,  and  were  not  within  the  Durham 
Act 

To  establish  these  points,  evidence  was  given,  that  in 
1654,  Sir  Bulstrode  Whitelocke  was  admitted.  And  six  i6&4. 
others,  who  had  been  admitted  gratis  in  1656,  were  1656. 
declared  to  be  improperly  admitted,  because  they  were  intro- 
duced by  force,  fraud,  and  surreptitiously,  contrary  to  the 
lights,  customs,  and  privileges  of  the  town;  and  therefore 
they  were  not  to  be  of  the  guild,  but  to  be  considered  as 
foreigners. 

In  1769,  five  hundred  freemen  had  been  objected  to  as    1769. 
non-residents,  and  who  were  made  on  paying  one  guinea. 

On  the  other  side,  evidence  was  given  of  entries  from  the 
borough  books,  commencing  in  1654,  for  the  admission  of    i654. 
persons  who  had  no  previous  title,  without  the  payment  of 
any  fine,  or  even  of  the  usual  fees. 

The  committee  decided,  that  ^'  the  being  householders  did  Right. 
'^  not  refer  to  the  burgesses  and  freemen,  but  to  the  inhabit- 
'^  ants  only.''  So  that  this  substantial  qualification,  upon 
Ivhich  so  much  of  the  application  of  the  common  law  depended, 
of  being  householders,  was  held  to  be  requisite  for  the  inha-  ^?V^" 
bitants,  who  were  the  persons  for  whose  benefit  the  privileges 
of  the  borough  were  granted,  but  was  not  required  for  the 
buigesses  and  freemen,  who  were  persons  to  be  made  at  the 
will  of  the  corporation.  In  truth,  the  burgesses  ought  only 
to  have  been  one  class,  and  all  these  supposed  distinctions 
between  burgesses,  freemen,  and  inhabitants,  have  no  sub- 
stantial foundation  in  law. 

The  committee  purposely  abstained  from  delivering  any 
opinion  in  favour  of  the  right  of  the  corporation  to  receive 
honorary  burgesses. 
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George  III. 

WIGTOWN. 

As  to  the  case  of  Wigtown,*  it  should  be  observed,  that  by 

the  statute  of  the  seventh  of  George  IL,  it  appears  that  the 

Resianu.  chief  magistrates  of  the  borough  should  be  "  resiants*'  within 

ity  as  well  as  the  counsellors,  whose   dwelling  places  are 

spoken  of. 

It  appears  by  the  warrant  for  a  poll  election,  in  Scotland, 
Honorary  hoTiorary  burgesses  are  expressly  excluded  from  voting.t 

And  the  election  for  m^istrates,  in  Scotland,  appears  to 
have  been  popular. 

POOLE. 

Upon  a  petition  against  the  return  for  Poole,  the  petitioners 
insisted  upon  the  right  of  the  inhabitants  and  householders 
paying  scot  and  bearing  lot. 

The  sitting  members  insisted  upon  the  exclusive  right  of 
the  burgesses. 
Petitioner.  The  counsel  for  the  petitioners  relied  upon  the  doctrine  in 
Olanville,  in  the  Cirencester  and  Pomfret  cases,  and  in 
Whitelocke's  Commentary ;  and  the  definition  of  a  burgess 
in  Spelman's  Glossaiy,  and  Madox's  Firma  Burgi. 

In  the  course  of  the  argument  it  was  asserted,  that  the 
doctrine  of  Glanville  could  not  be  maintained  or  deduced 
from  history;  but  it  has  been  shown  in  the  progress  of 
this  work  that  it  can  be  so  supported.  It  was  said  that 
the  early  periods  of  representation  were  too  obscure  to 
authorize  any  general  system ;  but  documents  and  authori- 
ties sufficient  have  been  adduced  to  show  the  general  appli- 
cation of  the  law,  and  of  the  term  burgess,  as  the  foundation 
of  one  uniform  right  of  burgess-ship. 

The  counsel  for  the  sitting  member  said,  that  the  right  of 
election  in  Poole  did  not  depend  upon  any  of  the  charters 
which  had  been  produced,  but  on  prescriptive  right,  which 
was  not  the  fact ;  because  if  it  had  been,  it  was  an  argument 
which,  if  rightly  apprehended,  should  have  weighed  for  the 
petitioner;  for  if  it  were  a  prescriptive  right,  it  must  have 

•  2  Doug.  187.  t  See  Wight,  App.  389. 
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existed  in  burgesses  before  the  time  of  Richard  I.,  and  no  Q^'g^^^^- 
authority  can  be  shown  for  disputing  that  burgesses  were     1775. 
THJBK  the  inhabitants  of  the  boroughs. 

The  sitting  member's  counsel  also  said,  that  though  '^  bur- 
genses ''  and  ''  communitas  "  might  in  some  boroughs  com- 
prehend all  the  inhabitants,  there  were  many  more  instances 
iwrhere  they  were  used  for  a  limited  part  of  them.      The 

answer  to  which  is,  first — ^That  "communitas,"  unless  itCommum- 

tas. 

means  the  same  as  burgesses,  has  nothing  to  do  with  the 
election  of  burgesses  for  Parliament,  by  burgesses.  If  it 
meant  the  same  as  burgesses,  then  the  question  falls  to 
the  ground  ;  and  as  to  the  ancient  application  of  the  term, 
it  is  denied  that  it  ever  was  referred  to  a  limited  portion  of 
the  inhabitants,  otherwise  than  as  exclusive  of  peers,  women, 
minors,  villains,  ecclesiastics,  &c. 

The  counsel  mainly  grounded  their  case  upon  the  usage  of 
the  place.    The  proper  doctrine  of  usage  has  been  already    Usage, 
sufficiently  stated,  and  the  reader  himself  can  readily  apply 
to  it  the  facts  of  this  case,  and  ascertain  if  it  affords  any 
ground  for  the  determination  of  the  committee. 

The  tautology  of  charters  might  in  truth  well  be  insisted  Charters, 
upon ;    but  it  would  have  been  difficult  to  show  how  that 
argument  could  have  helped  the  sitting  members. 

It  was  also  truly  observed  for  them,  that  the  corporation 
might  have  certain  corporate  rights  and  franchises  under  the 
charters,  and  yet  not  have  a  right  to  vote  for  members  of 
Parliament.  That  is  undoubtedly  true;  because  corpo-  Corpora- 
rations  really  had  not  any  thing  to  do  with  the  elective 
franchise;  and  it  would  be  incongruous  if  they  had,  be- 
cause as  they  were  the  creatures  of  the  crown,  it  would 
in  effect  place  the  elective  franchise  at  the  mercy  of  the 
executive. 

It  seems  altogether  to  have  been  overlooked  in  this  case, 
that  the  last  irresistible  argument  by  the  counsel  for  the 
sitting  member,  was  directly  against  the  right  claimed  by 
them  ;  namely,  the  corporate  right. 

The  parol  evidence  in  that  case,  on  either  side,  is  too  recent 
and  unsatisfactory  to  require  any  comment. 
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^^'^'°*'*"^-      It  was  confidently  asserted^  ■  that  there  wag  no  instance 
Common  of  a  common  seal  belonging   to   inhabitants  at  large.     It 
1775'.     will  be  recollected^  that  it  has  been  before  shown  that  there 
were  many  instances  of  that  kind.* 

It  is  therefore  submitted,  that  the  decision  of  the  committee 
in  this  case,  was  erroneous. 

And  it  will  be  seen,  that  there  is  some  reason  for  thinking 
that  Lord  Gienbervie  was  of  that  opinion — ^for  at  the  end  of 
the  case,  there  are  added  in  the  notes  by  that  learned  noble- 
man,  the  cases  of  Boston,  Bridport,  and  Warwick — ^which 
go  a  great  length  to  establish  the  error  of  this  decision,  and 
to  prove  that  no  useiffe  within  time  of  legal  memory,  can 
narrow  the  right  of  election; — as  also   to  show  (which  is 
material  in  the  case  of  Poole)  what  occurred  immediately 
after  the  decisions  reported  by  Serjeant  Glanville,  and  in 
those  better  periods  of  our  parliamentary  and  constitutional 
law,  as  to  the  interpretation  of  the  word  ^^  commonalty." 
1776.        An  inhabitant  householder  of  Poole,  in  Easter  Term,  17th 
George  III.,  moved  the  Court  of  King's  Bench,  for  a  mandor 
mus  to  the  corporation  to  admit  him  to  the  office  of  freeman  ;f 
idhahitanto  it  being  Contended,  that  the  inhabitants  were  an  integral  part 
of  the  corporation,  under  the  name  of  **  commonalty."     That 
the  corporation  in  its  origin  consisted  of  all  the  inhabitants,  and 
no  mode  was  provided  in  the  institution  for  continuing  the 
succession.    That  according  to  the  constitution  of  the  town, 
burgesses  and  inhabitants  were  synonymous  terms,  and   the 
governing  part  of  the  corporation  could  not  withhold  from 
the   latter  their  privileges.      Lord   M&nsfleld  refused   the 
Usage,    application,  because  there  was  no  usage  alleged  in  favour  of 
the  claim,  the  borough  being  prescriptive ;  and  as  the  char* 
ter  contained  no  directions  about  the  electing  or  admitting 
freemen,  or  burgesses,  usage  alone  could  explain  what  the 
privileges  were,  when  the  charters  were   silent;   and   he 
added,  that  the  claimants  wanted  no  admission  at  all,  if 
their  construction  of  the  charters  were  right;  but  became 

*  See  2  Lud.  199.— AldborouKh^Preston— Windaor-^-Bridpori—ShaftMbary-' 
St.  Germain's— and  see  before,  pp.  443,  495, 555,  1370. 
t  Surely  a  fruman  cannot  be  said  to  be  an  officer. 
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entitled  to  the  privileges  they  claimed,  ipso  &eto,  by  being  ^^^^^'g^^"- 
inhabitant  householders.  1776. 

The  same  enror  appears  to  have  been  comnutted  in  this 
motion,  as  by  the  petitioner  in  the  election  case,  by  placing 
it  on  the  ground  of  a  corporate  right,  and  relying  upon  the 
charters,  when  it  should  have  been  rested  upon  the  common 
law ;  and  then  the  reason  given  by  Lord  Mansfield,  for  refusing 
the  motion,  would  have  operated  the  other  way.  The  wage 
against  the  common  law,  should  have  been  shown,  by  those 
who  strove  to  except  themselves  firom  it;  and  for  that  pur- 
pose, it  must  have  been  some  usage  existing  time  imme- 
moriidly,  or  at  least,  a  usage  so  proved,  as  to  raise  the 
presumption  that  it  had  been  immemorial.  The  observa*- 
tion  of  Lord  Mansfield^  as  to  the  charters  being  explained 
by  usage,  is  certainly  accurate,  if  the  right  was  claimed 
under  them ;  but  being  a  prescriptive  right,  as  observed  b 
that  notile  JorcJ  himself,  it  stood  aioot  trom  the  charters^ 


and  its  prescriptive  character,  instead  of  being  an  answer 
to  the  application,  should  have  been  the  strongest  reason 
for  assuming  that  the  inhabitants  were  entitled  to  be  bur- 
gesses ;  because,  at  the  time  of  legal  memory,  burgesses 
were  the  inhabitants  of  the  boroughs. 

As  to  the  fturther  observation  of  Lord  Mans^eld,  that  the 
claimants  required  no  admission, — it  is  with  submission 
urged,  that  he  must  have  overlooked  that  by  our  early  law, 
and  even  by  modem  statutes,  inhabitants  were  not  recog- inhabitanu 
nized,  without  some  enrolment,  or  notice  of  their  inhabi- 
tancy :  and  there  can  be  no  doubt,  but  that  before  the  time  of 
legal  memory,  it  was  necessary  for  them  to  be  presented, 
enroUedf  and  stDom  at  the  court  leet, 

.   Another  petition  was  presented  against  the  return  for  this     I79i. 
borough,  under  which  the  petitioner  insi^ted,  that  the  inhabi- 
tants householders,  within  the  borough  and  county,  payii^    House- 
scot  and  bearing  lot  were,  as  such,  part  of  the  corporate  body 
of  the  borough,  and  l^al  voters. 

Other  petitioners  stated  the  right  to  be  in  the  mayor  and 
burgesses  only :  and  the  sitting  member  stated  the  right  in  the 
same  way,  which  was  confirmed  by  the  C(Hnmittee. 


2108  POOLE. 

^^'^'g^'"-  The  statement  of  the  first  petitioners  was  incorrect  in 
^^9^^  claiming  the  right  for  the  inhabitants  as  corporators  ;  and  the 
determination  of  the  committee,  fixing  it  in  the  mayor  and 
burgesses,  is,  undoubtedly,  accurate  in  terms.  But  stiU  the 
question  remains,  who  are  the  bui^esses?  certainly  not  the 
corporators;  but  the  inhabitant  householders,  presented,  en- 
rolled, and  sworn  at  the  court  leet ;  so  being  the  free  and 
lawful  men*  (the  liberi  et  legales  homines),  and,  as  such,  pay- 
ing scot  and  bearing  lot. 

CARDIGAN. 

1775.         In  a  case  respecting  Cardigan,?X  this  period,i-  the  two  courts 

of  the  borough  are  mentioned,  the  one  called  the  town  court, 

Leet.     for  the  trial  of  civil  actions;  the  other,  the  court  leet,  which  is 

holden  twice  a  year,  at  Michaelmas  and  Easter ;  the  mayor 

^jur^'  ^cti^^g  ^  steward  there,  and  ^jury  of  burgesses  is  sworn  to 
inquire  into  all  matters  belonging  to  the  borough.  It  is  said, 
that  '^  new  burgesses  are,  properly  speaking,  elected  by  the 

Present,  "jury,  for  they  present  such  persons  as  they  think  fit  to  be 
"  made  free  of  the  borough :"  thus — "  We  present  I.  F.  to  be 
'^  a  burgess  of  the  borough  of  Cardigan ;  and  the  person  so 
**  presented  might  come  at  any  future  time  and  take  the  oath 
**  of  a  burgess,  which  is  administered  by  the  town  clerk,  in 
"  the  presence  of  the  mayor.  No  previous  titlej  is  necessary 
''  in  order  to  be  made  a  burgess ;  and  it  appears  to  have  been 
^'  the  usage  to  adjourn  the  court  leet  for  the  purpose  of  pre- 
"  senting  burgesses." 

This  appears  to  be,  in  substance,  an  accurate  description 

Court  leet.  of  the  proper  proceedings  at  the  court  leet  of  a  borough, 

according  to  the  ancient  common  law;  excepting  that,  as 

usual,  it  is  in  some  slight  degree  perverted :  as  for  instance, 

^^^^'    it  is  stated,  that  the  jury  had  the  power  of  election,  because 
they  could  present  such  as  they  thought  fit.     If  that  meant, 

*  A  return  in  the  14th  of  Elizabeth,  1572,  was  by  many  persons  named,  who  were 
described  as  *'  free  and  lawful  men,  dwelling  and  residing." 

t  3  Doug.  176.  . 

X  The  statement  as  to  "no  previous  title  being  necessary,"  must  be  taken  in  a 
qualified  sense,  viz.,  that  he  must  be  an  inhabitant  householder  within  the  borough ; 
but  no  further  qualification  was  necessary. 
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as  we  have  had  occasion  before  to  observe,  that  they  had^^^^s^^- 
the   power  of  arbitrarily   and  capriciously  electing  whom     1T75. 
they  thought  fit,  it  is  an  incorrect  statement  of  the  law,  and  ^^«ction. 
cannot  be  supported.   But  if  it  means  that  they  had  the  power, 
according  to  their  oaths  and  their  coTisciences,  to  present  such  Preaent- 
persons,  suitors  at  their  court,  as  resiants,  whom  they  thought 
Jit  and  proper  to  be  bui^esses,  then  it  is  an  accurate  state- 
ment of  the  law ;  and  the  further  assertion,  that  no  previous 
title  was  necessary,  is  also  correct ;  as  well  as  that  no  title 
could  give  them  an  absolute  right,  because  their  being  or 
not  being  admitted  as  burgesses,  must,  after  all,  depend 
upon  the  judgment  the  jury  should  form  of  their  fitness  for 
being  burgesses,  by  station,  condition,  and  character. 

It  is  also  stated,  that  the  burgesses  were  originally  pre- 
sented, sworn,  and  enrolled  in  the  court  leet  book,  upon  a 
list  called  the  suit  roll,  till  the  new  system  was  resorted  to 
upon  the  passing  of  the  stamp  act.  Opposite  the  names 
of  the  persons  was  written,  "t/wr,'*  or  "S."  And  after  some, 
'*  A."  and  "  S.,"  which  were  explained  to  mean,  "  appeared 
and  sworn.*'  Against  some,  the  letter  "  R."  is  written,  which, 
formerly,  meant  '^ rejected;"  but  in  more  modem  present- 
ments it  meant  '^  registered." 

In  1653,  a  common  council,  which  was  no  part  of  the  1653. 
ancient  constitution,  was  established  in  the  following  manner. 
At  a  court  leet,  the  jury  presented  that  it  was  necessary  that  Common 
a  council  of  twelve,  being  aldermen,  and  sufficient  burgesses, 
should  be  added  to  the  mayor,  to  advise  him  for  the  good 
of  the  borough.  Twelve  persons  were  accordingly  named 
in  the  presentment,  and  were  the  first  "  common  council ;" 
and  vacancies  by  death  were  afterwards  presented  by  the 
jury,  and  filled  up  from  time  to  time,  by  the  majority  of 
the  survivors. 

Aherystwith,  which  was  one  of  the  contributory  boroughs,     withf" 
had  also    a  court  leet,  likewise  holden   twice  a  year,  the     Leet. 
mayor  being  the  presiding  officer. 

Lampeter  and  Atpar,  possessed   similar    privileges ;   the  Lampeter. 
portreeves  presiding,  and  the  burgesses  being  presented  by 
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^^^'y^'"-  the  jury  in  the  same  manner,  and  they  were  alleged  to  be 
1775.    boroughs  by  prescription. 

It  is  stated  in  the  report  of  this  case,  that  all  the  bur- 
gesses, whether  resident  or  not,  had  a  right  to  vote,  which 
is  manifestly  contrary  to  th^  law ;  for  as  they  were  all  to  be 
admitted  and  sworn,  at  the  caurt-ieet,  there  can  be  no 
doubt  but  that  they  ought  all  to  be  resiants.  The  object 
and  effect  of  their  being  assumed  to  be  otherwise,  is  suffi- 
ciently apparent,  for  within  twelve  months  before  the  elec- 
tion, which  was  then  in  question,  4000  persons*  had  been 
admitted  as  burgesses^  in  the  small  borough  of  Cardigan,  in 
consequence  of  which,  during  the  poll,  a  scarcity  of  provi- 
sions was  apprehended  from  the  large  concourse  of  people ; 
and  at  the  election  the  mayor  said,  he  would  admit  every 
person  to  poll,  who  would  say  he  was  a  burgess  of  one  of 
the  four  boroughs,  and  had  polled  at  a  former  election. 

On  the  other  side  it  was  contended,  they  ought  to  have 
their  admission  on  stamps. 

DERBY. 

1775.  In  the  case  of  Derby  it  was  said,t  that  there  had  been  no 
previous  determination  of  the  right  of  election,  upon  which 
the  parties  agreed  amongst  themselves  as  to  the  right;  and 
as  usual,  in  such  cases,  adopted  a  usurpation. 

It  was  argued  that  every  member  of  the  corporation  had  a 
right  to  vote.     It  was  truly  asserted  that  it  was  a  borough 

*  The  unlimited  right  of  corporations  to  admit  freemen  at  their  pleasure,  and 
to  reject  whom  they  will ;  to  admit  non-residents,  and  exclude  whom  they  please 
of  the  inhabitants,  hiB  been  so  long  prevalent,  and  the  notion  of  its  being  legal, 
has  so  long  existed,  that  it  appears  almost  an  insurmountable  difficulty,  to 
induce  any  mind  to  entertain  the  question ;  still  more  to  abandon  the  error ; 
but  Lord  Coke's  analogy  may  be  properly  applied  to  this  subject : — "  As  gold 
"  and  silver  may,  as  current  money,  pass  even  with  the  proper  artificer, 
"  though  it  hath  too  much  alloy,  until  he  hath  tried  it  with  the  touch-«tone, 
"  even  so  this  assumed  right  may  pass  with  the  leamid  as  justifiable,  in  re»- 
"  pect  of  the  outside,  by  vulgar  allowance,  until  he  advisedly  looketh  into  the 
"  roots  of  it,  and  tries  it  by  the  rules  of  law;"  and  Lord  Coke  candidly  adds,  as  to 
the  Court  of  Requests,  of  which  he  was  speaking,  "  to  say  the  truth,  I  myself  did ; 
**  but,  erroresad  sua  principia  referre,  est  refellerc."— 4  Inst.  97. 

t  3  Dougl.  289.    See  before,  pp.410,  467,  674.  883, 1181,  1522. 
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by  prescription.     For  it  has  already  been  seen,*  that  it  is  Q<*°^"^* 
mentioned  as  a  borough  in  Domesday.     It  was  alleged  to  be  Domesday. 
a  corporation  by  prescription,  which  was  not  correct ;  for  it 
mras  not  incorporated  before  the  reign  of  Philip  and  Mary. 

It  also  afterwards  received  charters  from  Kins  James  I.  in     I6n. 

.         .  1638. 

the  ninth,  and  Charles  L  in  the  14th  year  of  their  reigns. 

It  returned  burgesses  to  Parliament  from  the  26th  of 
Edward  I. :  and  therefore  the  original  burgesses  could  not 
have  been,  as  argued  by  the  parties,  the  members  of  the 
corporation. 

In  the  second  of  Edward  III.,  the  members  were  returned 
by  the  "  burgesses;"  and  in  the  12th  of  Henry  IV.  by  cer-  Common- 
tain  persons  named,  and  many  others  of  the  **  commonalty."       ^  ^' 

In  the  reign  of  Charles  II.,  all  their  prior  charters,  and  all 
their  liberties  and  privileges  were  surrendered  into  the  hands  Surrender. 
of  the  crown,  and  a  new  charter  was  granted  in  the  34th 
yeai'  of  that  reign,  incorporating  the  mayor  and  burgesses 
and  nominating  a  mayor,  nine  aldermen,  and  14  brothers 
(confratres),  14  capital  burgesses,  a  common  clerk,  and  an 
indefinite  number  of  burgesses. 

The  mayor  is  chosen  annually  upon  Michaelmas  day,  from 
among  the  aldermen,  by  a  majority  of  the  voices  of  the 
aldermen  and  brethren.  The  aldermen,  brethren,  and  capital 
burgesses  hold  their  offices  for  life,  unless  removed  for  ill 
behaviour,  or  rumrresidence.     Vacancies  are  filled  up  by  the  Non-resi- 

dence 

choice  of  one  of  the  brethren,  by  the  majority  of  the  njayor 
and  remaining  aldermen.  The  vacancies  among  the  brethren 
are  supplied  from  among  the  capital  burgesses,  by  the  elec- 
tion of  the  majority  of  the  mayor  and  aldermen,  and  remain- 
ing brothers ;  and  a  vacancy  of  the  capital  burgesses  from 
among  the  burgesses,  inhabitants  of  the  borough,  by  the  inhabiunu 
election  of  the  majority  of  the  mayor,  aldermen,  brothers,  and 
remaining  capital  burgesses.  The  aldermen,  brethren,  and 
capital  burgesses,  must  be  constantly  resident  and  dwelling  Resident, 
in  the  borough. 

The  particulars  of  the  municipal  officers  and  elections  of 
this  borough,  have  been  given  with  more  detail  than  usual, 

*  See  before,  p.  263. 
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Oeorgeiii.  f^Qxix   the  circuiustance  of  the   origmal    constitution  of  it 
1776.     not  having  been  disfigured  by  any  decisions  respecting  it 

Besidence.  And  it  will  not  fail  to  be  observed,  that  it  is^probably  to  be 
attributed  to  the  same  cause,  that  the  residence  of  the  munici- 
pal officers  continued  to  be  required  without  question  or  doubt 
The  point  most  discussed  in    the  progress   of  the   case 

Freemen,  was,  as  to  the  legal  mode  of  admitting  freemen  or  burgesses, 
which  were  assumed  in  Derby  to  be  synonymous;  and, 
to  a  certain  extent,  properly  so ;  because,  by  the  original 
law,  every  burgess  must  have  been  a  freeman,  that  is  of  free 
condition ;  but  not  ^  converso. — So  that  every  freeman  was 
not  a  burgess ;  for  he  was  not  so  unless,  as  in  the  Cardigan 

Burgess,  case,  he  was  presented  by  the  jury  as  fit  to  be  a  burgess,  and 
was  therefore  swam  and  enrolled. 

Some  persons  were  said  to  be  entitled  to  be  admitted,  and 
had  demanded  their  admission,  but  were  refused;  and  these 
were  claimed  to  be  added  to  the  poll ;  and  some  hanorcay 
burgesses,  admitted  within  the  year,  were  objected  to;  as 
well  as  some  who  had  been  admitted  upon  the  title  of 
servitude. 

The  principal  point  of  usurpation  was  according  to  the 
common  practice  admitted,  for  it  was  agreed  upon  both 
sides,  that  the  corporation  was  in  possession  of  the  power  of 

Making  bestowiug  the  freedom,  either  by  purchase  or  favour,  upon 
persons  who  had  no  antecedent  titles,  and  who  were  called 
"  honorary  freemen." 

Informations  in  the  nature  of  quo  warranto  were,  between 
the  election  and  the  trial  of  the  petition,  applied  for  in  the 
Court  of  King's  Bench.  But  strange  to  say,  the  opportunity 
of  trying  the  question  was  refused,  and  the  petitioners  did 
not  therefore  discuss  the  question  before  the  committee. 

The  rights  by  birth  and  apprenticeship  were  insisted 
upon,  and  a  clause  of  the  charter  of  Charles  I.  was  cited, 
for  the  purpose  of  showing  by  whom  the  officers  and  bur- 
gesses ought  to  be  sworn.  And  in  the  course  of  the  ai^i- 
ment  it  was  urged,   that  the   intention  of  the   charter    in 

Oaths,  imposing  the  oaths  was,  "  that  those  who  were  admitted 
"  should    first  prove  themselves  to  be  loyal  subjects,  and 
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**  proper  and  fit  persons  to  be  received  into  the  freedom  of  ^^'^'"' 
*'  the  borough."    And  it  was  justly   contended,  that  the     l"'^^- 
charters  not  specifying  the  mode  of  admission,  it  must  be 
discovered  by  tne  general  law,  or  the  usage ;  as  to  which  they 
said,  that  the  usage  had  been  to  admit  the  freemen  at  the    Uiage. 
conmion  hall,  which  was  a  meeting  consisting  of  not  less 
than  twenty  members  of  the  common  council,  of  which  the 
mayor  was  to  be  one. 

But  it  is  obvious  that  there  is  no  authority  given  by  the 
charter  for  a  body  exercising  this  power ;  and  without  such 
authority,  it  is  submitted  they  could  not  be  entitled  to  do  it. 
It  seems  clear  that  this  usage  had  been  founded  upon  a  sub- 
stitution for  the  jury  at  the  court  leet. 

The  committee  held,  that  the  charter  was  not  sufficiently 
conclusive  to  exclude  other  members  from  participating  in 
the  right  of  admitting  freemen. 

A  bye-law  of  1743,  given  in  evidence,  expressly  spoke  1743. 
of  the  "freedoms "  or"buigess-ships"  as  synonymous ;  and 
also  of  the  rights  having  been  investigated  at  the  common 
hall  by  a  "  committee  "  of  the  corporation — which  term  of 
itself  seems  almost  sufficient  to  justify  the  assumption  that 
it  was  a  modem  innovation. 

It  further  appeared,  that  in  consequence  of  a  variety  of 
constructions  being  put  upon  the  charter,  different  usages 
had  prevailed  at  different  periods  in  the  borough. 

It  was  stated  that  there  was  no  fixed  time  for  holding 
common  halls  for  the  admission  of  freemen,  but  the  mayor 
was  to  call  them  at  his  discretion,  giving  three  days'  notice— 
a  course  very  likely  to  lead  to  abuse,  and,  as  might  be 
expected,  agreed  to  by  the  parties. 

It  should  be  remarked,  how  much  the  regular  holding  of 
the  court  leet,  at  fixed  periods  of  the  year,  of  which  all  the     Leet. 
inhabitants  of  the  place  would  have  notice,  is  to  be  preferred 
to  this  irregular  and  uncertain  method  of  assembling. 

It  was  argued  in  the  case — according  to  the  known  legal 

principles — "  that  ignorance  of  the  law  does  not  excuse  the 

**  departing  from  it ;  and  that  every  man  should  be  consi- 

"  dered  as  acquainted  with  the  law."     It  is  clearly,  therefore, 

6  T 
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^^***'^  ^^^'  the  bounden  duty  of  the  Legislature  to  take  care,  for  the  sake 

1775.  of  the  public^  that  the  law  is  so  plain,  that  it  should  be  under- 
stood by  the  people ;  and  therefore  all  these  intricacies  which 
have  been  introduced  by  abuse  and  usurpation,  should  be 
abated,  and  a  more  simple  system  adopted  for  borough  and 

Lord     municipal  government;  and,  as  Lord  Mansfield  justly  ob- 

'  served,  '^  in  all  questions  concerning  the  rights  of  boroughs, 

'^  it  is  most  desirable  and  necessary  that  the  law  should  be 

''  certain ;  not  only  in  respect  of  the  matter,  but  also  in  re- 

^^  spect  of  the  form  and  manner  of  all  their  proceedings/'* 

CRICKLADE. 

1776.  No  determination  had  been  made  as  to  the  burgesses  of 
Cricklade.  But  there  had  been  a  succession  of  agreements 
as  to  the  right  of  election,  the  substance  of  which  was 
repeated  again  in  this  year.f 

The  question  arose  as  to  the  boundaries  of  the  borough. 
Another  statement  was  also  properly  ix^de,  that  it  was  not 
Houses,  necessary  that  the  houses  for  which  votes  were  claimed, 
should  either  be  ancient  houses,  or  built  upon  ancient  sites: 
notwithstanding  what  was  decided  in  the  case  of  Petersfield, 
Chippenham,  Steyning,  Tewkesbury,  &c. ;  and  the  requisite 
of  rendence  for  40  days  was  insisted  upon. 

These  positions  were  controverted  upon  the  other  side. 
An  objection  was  abo  raised  to  some  vofes,  that  they  were 
split.  It  was  stated,  that  Cricklade  was  a  borough  by  pre- 
scription ;  which  is  correct ;  as  its  burgesses  are  mentioned 
Domesday,  in  Domesday.  J!  It  wi^s  also  properly  admitted,  that  it  was  not 
incorporated.  The  bailiff  was  the  presiding  officer,  and  he 
and  the  constables  were  cKosen  annually,  by  the  jury,  at  the 
Michaelmas  court  leety  before  the  steward  of  the  manor. 
The  watch  and  ward  of  the  borough  was  mentioned  in  the 
course  of  the  evidence :  and  the  court  leet  repeatedly,  as  being 
then  in  practice.  It  was  stated  to  be  the  custom  of  the 
borough,  that  every  inhabitant  took  it  in  his  turn  to  make 
a  list  of  the  inhabitants  within  the  borough. 

*  Cowp.  505,  in  Simmons  v.  Ryan.  f  4  Doug.  1. 

X  See  before^  p.  167. 
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The  committee  came  to  a  resolution,  which  seems  to^^^^^^- 
involve  a  strange  description  of  the  burgesses  of  Cricklade.  1776. 
The  right  was  declared  to  be  in  '^  the  inhaJntanis  possessing 
'*  houses  within  the  borough,  who  were  freeholders,  copy- 
'^  holders,  or  leaseholders,  for  any  term  not  less  than  three 
*'  years,  or  for  any  such  term  or  greater,  determinable  upon 
'*  lives ;  such  freeholders,  copyholder,  or  leaseholder,  having 
'*  been  in  the  occupation  of  the  house  40  days^ 

The  following  further  resolutions  of  committees  in  this 
reign,  may  be  stated,  as  showing  the  singular  descriptions, 
which  were  given  of  burgesses  in  the  different  boroughs, 
although  they  had  probably  all  the  same  origin. 

In  Camelford,  the  right  was  declared  to  be  "  in  the  freemen  ^"^1^*^ 
being  inhabitants,  and  paying  scot  and  lot.*  The  capital 
burgesses  having  no  right  to  vote,  unless  they  were  free 
burgesses,  infiabitants  paying  scot  and  lot."  The  latter  was 
no  doubt  a  correct  decision,  because,  although  the  names  of 
dignity  of  the  superior  officers  of  the  corporation,  are  often 
mentioned  in  the  determinations  as  to  the  right,  yet  it 
should  always  be  remembered,  that  they  did  not  vote  in  those 
cbaracters,  biit  were  all  to  be  considered  as  exercising  their 
rights  under  the  general  title  of  burgesses. 

The  right  in  Great  Gfrimsh/ff  was  decided  to  be  '*  in  the  Grimsby. 
**  freemen  admitted  at  a  foill  court,  by  the  mayor,  aldermen, 
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common  councilmen,  and  burgesses ;  such  freemen  being 
*'  resident,  and  paying  scot  and  lot,  in  all  cases — except  no 
"  rate  has  taken  place  subsequent  to  their  admission.'' 

In  Mcdmesbulry,%  the  right  was  declared   to  be  "  in  the  Maimes- 
*'  aldermen,  and  12  capital  burgesses,  only."    A  surprising    1797! 
decision-— considering  that  Malmesbury  had  been  a  borough 
from  so  very  remote  a  period,  and   had  burgesses,  and  re- 
turned members  to  Parliament,  so  long  before  any  such 
select  body  could  have  existed. 

The  right  in  Newcastle-under-Lynef^  was  declared  to  be  "in    New- 
"  tht  freemen  residing  in  the  borough."  1792." 

•  4  Doug.  478.  t  4  Doug.  487. 

X  4  Doug.  491.  $  4  Doug.  498. 
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2116  STEYNING.-TEWKESBURY,  &c. 

^^^^^^^^'     In  Steyninffy*  the  right  of  election  was  determined  to  be 
s^y°|°s* ''  in  the  inhabitants  of  ancient  houses,  and  houses  built  on 
'^  the  sites  of  ancient  houses,  within  the  borough  of  Steyning, 
'^  being  householders  paying  scot  and  lot'*     But  in  the  next 
year,  it  was  simply  decided,  that  the  right  was  in  the  "  con- 
**  stable  and  householders,  inhabitants    within  the  borough, 
^'  paying  scot  and  lot ;"   a  variety  as  to  the  description  of 
the  burgesses  of  this  borough  which  could  not  have  occurred 
if  the  ancient  system  had  been  pursued, 
"^bury*"       ^^  Tewkesburyyf  the  right  was  declared  to  be  "  in  ike  free- 
1797.     (i  fficji  at  large;  and  in  all  persons  seized  of  an  estate  of  free- 
'*  hold,  in  an  entire  dwelling-house  within  the  ancient  limits 
"  of  the  borough." 
Warwick.      As  to  WartDick,t  the  right  was  determined  to  be  ''  in  such 

1793  • 

'    ^'  persons   only  as  paid   church  and  poor  in  the  borough, 
'^  whether  inhabitants  or  not.'' 
^8ter^^°*      In  Westminster,^  the  right  was  determined  to  be  in  the 
1785.     inhabitant  housekeepers  paying  scot  and  lot.     Which  was 
repeated  in  1795. 

LYME. 

1780.        As  to  Lt/me,\\  a  question  arose  as  to  the  right  of  election  : 
the  petitioners  insisting,  that  the  freeholders,  and  freemen, 
resident  in  the  borough,  and  they  only,  had  a  right  to  vote — 
the  sitting  members  contending,  that  the  right  was  in  the 
freemen  only,  whether  resident  or  not. 
Petition.      One  of  the  petitions  stated,   that  one  Davis,  Coade,  and 
others,  had  conspired  together,  since  the  year  1778,  to  pre- 
vent a  legal  election  of  mayor,  with  a  view  to  acquire  an 
undue  influence  at  the  then  approaching  election.    That  they 
procured  Coade  to  be  illegally  placed  in  the  office,  on  the 
1779.     4th  day  of  October,  1779.     That  an  information,  in  the 
nature  of  a  quo  warranto,  was  filed  against  him,  and  that 
he  fled  from  the  process.    That  the  majority  of  the  capital 
burgesses,  being  denied  their  right  of  voting  for  mayor,  on 
the  30th  of  August,  the  usual  day  for  the  election,  assem- 

•  4  Doug.  509.  t  4  Doug.  612.  t  4  Doug.  514. 

$  4  Doug.  516.  II  See  Phillips'  Election  Cwes,  327. 
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bled  themselves  on  the  following  day,  according  to  the  sta-  Q«>rg<  iii, 
tute  of  the  11th  of  George  I.,  and  then  duly  elected  one  1780. 
William  Paterson  into  that  office ;  who,  on  the  day  of  elec- 
tion, took  the  poll.  That  he  declared  the  petitioners  to  have 
the  majority;  and,  accordingly,  returned  them.  That  Coade 
had  also  taken  a  poll ;  and  having  admitted  a  large  number 
of  unqualified  persons  to  vote,  declared  Mr.  Hardford  and 
Mr.  Dowell  duly  elected :  they,  therefore,  prayed  relief,  &c. 

For  the  petitioner,  it  was  said,  that  Lyme  was  the  ancient  Petitioner, 
demesne  of  the  crown :  which  is  not  correct,  for  it  is  not 
mentioned  in  Domesday.  But  it  was  truly  stated,  that  it 
was  represented  in  Parliament  before  it  was  incorporated : 
for  it  returned  members  to  Parliament  from  the  reign  of 
Edward  I. ;  and  was  not  incorporated  previous  to  the  reign 
of  Queen  Mary — from  which  fact  it  was  said,  the  inference 
was  strong,  that  the  members  were  originally  returned  by  the 
freeholders  or  tenants  of  the  crown. 

It  was  made  a  free  borough  in  the  12th  of  Edward  I.,"^  and     1283. 
the  bailiffs  are  stated  in  the  return  for  Dorchester  in  that 
reign,  to  have  the  return  of  writs.     Another  charter  was 
granted  in  the  fifth  of  Edward  III.  to  the  men  of  Lyme.     And 
a  charter  of  inspeximus  in  the  first  of  Richard  II.,  stated  a 
petition  of  the  inhabitants,  complaining  that  the  town  had 
been  much  injured  by  the  sea,  the  jury  having  found  (in  all 
probali^lity  the  jury  of  the  court  leet  of  the  borough)  that 
in  consequence  of  that  fact  they  were  unable  to  pay  their  fee- 
farm,  and  the  tenth.     And  in   the  reign  of  Henry  IV.,  on  Hen.  IV. 
account  of  their  poverty,  they  were  released  from  all  arrears 
of  their  fee-farm.      In  the  reign  of  Henry  V.,  the  town  was  Hen.  v. 
granted  to  Thomas  Cook  and  his  wife.      In  the  reign  of 
Henry  VIL,  we  have  seen  the  burgages  mentioned.     In  the  Hen.Vli. 
reign  of  Henry  VIIL,  on  the  petition  of  the  burgesses  and  Hen.VIli 
inhabitants  the  town  was  granted  to  the  burgesses,  provided 
the  burgesses  and  inhabitants  should  repair  the  cob.     Queen 
Mary  also,  in  the  11th  year  of  her  reign,  granted  a  charter 
to  Lyme.+  ^ 

Queen  Elizabeth  also  granted  a  charter  to  that  borough ;  Elizabeth. 

*  See  before,  p.  529.         f  See  before,  pp.  794, 823, 1061, 1137, 1200. 
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^^'**^"'  which|  like  many  cbarteiB  to  other  placesi  did  not  accurately 

1780.     state  the  facts  connected  with  the  borough;    it  asserted, 

contrary  to  direct  proof,  that  it  was  an  ancient  demesne  of 

the  crown :  and  that  assertion  appears  to  have  given  birth  to 

much  of  the  subsequent  error  and  discussion. 

The  return  to  Parliament  in  the  ninth  of  Queen  Elizabedi, 
was  by  the  mayor,  hargesses,  and  inhMtants  of  the  town. 
In  the  fifth  year,  entries  commence  respecting  the  court 
Leeu    leet:  and  presentments  are  made  in  the  usual  form^  which 
are  continued  for  many  years. 

In  the  22nd  year  of  the  same  reign,  the  first  entry  occurs 
in  the  court  of  hustings  book,  of  tke  election  of  a  mayoi^ 
liiumdijf,  and  coroner,  by  three  classes  of  persons;  first. 


^ose  who  are  of  tlie  council ; — secondly,  by  certain  /iree 
burgesses  who  are  no^  of  t^^  council ; — thirdly,  by  certain 
freemen  J  who  are  neither  burpess^nor  oi  the  council. 

It  is  necessary  to  explain  that  portion  of  this  entry  which 
speaks  of  ihe  freemen  who  are  not  burgesses.  The  former  docu- 
ments have  shown  that  the  inhabitants  were  the  burgesses; 
and  therefore,  if  there  were  in  the  borough  any  persons  of 
free  condition,  that  is  to  say,  "  liberi  homines  '*  they  would 
be  entitled  to  be  burgesses. 

From  other  entries  in  the  same  reign,  it  appears  thatccm- 
siderable  confiision  had  been  introduced  into  the  records  of 
the  borough,  by  confounding  questions  of  tenure,  with  ques* 
tion  of  burgess-^hip ;  and  the  court  leet,  with  the  court 
baron.  The  possession  of  a  freehold  was  particularly  men- 
tioned, in  an  ancient  paper  amongst  the  records  of  the 
corporation,  as  entitling  a  person  to  be  su?om  as  a  free 
burgess.  Which  was  no  doubt  strictly  accurate,  provided  the 
person  was  in  possession  of  a  freehold  house ;  and  therefore, 
ho?dere.  ^^  ^  householder  within  the  borough. 

From  the  same  document  it  appears,  that  those  who  had 
not  freeholds,  but  who  wished  to  befreel^  were  made  so  upon 
paying  the  fine  and  taking  the  oath,  and  they  were  called 
freemen.  So  that  in  fact,  the  names  before  given  of  ft«r- 
gesses  and  freemen  are  explained,  and  in  effect  ore  €dihe, 

*  See  before.  Cinque  Port  Charters. 


LYME.  .    2119 

although  the  qualifications  upon  which  they  had  been  recog-  ^"^"^' 
nized  as  freemen  were  different.    The  identity  of  both  these     17^ 
classes  appears  to  be  established  by  the  returns  of  this  ^^"^^"^^ 
period.    That  in  the  28th  of  Elizabeth^  is  by  the  mayor  and 
burgesses.    In  the  30th  of  Elizabeth,  by  the  mayor,  and  fiur- 
gessesy  and   the  inheJntants,  and  commonalty.     There  are 
many  similar  changes  in  subsequent  returns ;  and  as  it  is 
not  possible  that  the  elections  could  have  been  made  by 
different,  classes  of.  persons,  it  may  fairly  be  inferred,  that 
these  returns  describe  the  same  body  of  individuals* 
.  In  the  first  year  of  James  I.,  there  was  a  charter  of  incor-  ■'»""«•  *• 
poration.     And  in  the  seventh  year  of  that  reign,  there  is 
an  entry  in  the  hustings  book  of  the  election,  which  states 
that  the  mayor,  with  the  greater  part  of  the  freemen  and 
the  burgesses  who  had  voices  in  the  election,  had  elected 
Mr.  Jefferies. 

In  the  10th  year  of  Charles  I.,  a  charter  of  incorporation  Charles  I. 
was  also  granted  by  that  king ;  and  it  appears  that  at  that 
time  the  wages  of  the  members  were  paid  by  the  inhabitants.* 
The  entry  of  the  determination  of  the  mayor  and  burgesses 
respecting  the  persons  who  were  to  contribute  to  the  wages  of 
the  member  of  Parliament,  is  in  the  following  words : — "  This 
day,  at  a  court  holden  in  the  moot-hall,  it  is  agreed  by  the 
mayor  and  burgesses  .of  Lyme  Begis,  that  the  burgesses  and 
freemen  of  the  town,  as  well  inhabitants  as  not  inhabitants, 
'<  and  all  other  inhabitants,  shall  contribute  to  the  payment 
''  of  taxes  and  impositions  to  be  levied  towards  the  charges 
''of  the  burgess  of  the  Parliament."  It  is  signed  by  the 
mayor  and  six  capital  burgesses,  and  14  other,  persons^  and 
datedl684.  . 

This  bye-law  appears,  upon  the  face  of  it,  to  be  illegal  and 
void ;  for  the  mayor  and  buigesses  would  have  no  power  of 
imposing  this  chaige  upon  those  who  did  not  inhabit  in  the 
borough,  within  which  thedr  jurisdiction  is  limited* 

The  returns  purported  to  be  made  hy  the.  burgesses.  In 
that  same  reign,  it  appears  from  the  entries  in  the  freemen's 
book,  that   non-residents  were  first  introduced:    Sir  John  Non.r«i. 

dents. 
*  Seebefbra,  p.1672. 
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^^^^'g*'^^  which^  like  many  cfaarteiB  to  other  places,  did  not  accuratelj 

1780.     state  the  facts  connected  with  the  borough;   it  asserted, 

contrary  to  direct  proof,  that  it  was  an  ancient  demesne  of 

the  crown :  and  that  assertion  appears  to  have  given  birth  to 

much  of  the  subsequent  error  and  discussion. 

The  return  to  Parliament  in  the  ninth  of  Queen  Elizabeth, 
was  by  the  mayor,  burgesses,  and  inJuMtants  of  the  town. 
In  the  fifth  year,  entries  commence  respecting  the  court 
Leet.    leet:  and  presentments  are  made  in  the  usual  form,  which 
are  continued  for  many  years. 

In  the  22nd  year  of  the  same  reign,  the  first  entry  occur 
in  the  court  of  hustings  book,  of  the  ejection  of  a  mayor, 
ana  coroner,  by  three  classes  of  persons:  first, 
tLose  who  are  of  the  council ; — secondly,  by  certain  Jree 
burgesses  who  are  not  of  the  council ; — thirdly,  by  certain 
jreemeUf  who  are  neither  burp^ssesnor  of  the  council. 

It  is  necessary  to  explain  that  portion  of  this  entry  which 
speaks  of  the  freemen  who  are  not  burgesses.  Thetormer  docu- 
ments have  shown  that  the  inhabitants  were  the  burgesses; 
and  therefore,  if  there  were  in  the  borough  any  persons  of 
free  condition,  that  is  to  say,  'Hiberi  homines"  they  would 
be  entitled  to  be  burgesses. 

From  other  entries  in  the  same  reign,  it  appears  that  con- 
siderable confiision  had  been  introduced  into  the  records  of 
the  borough,  by  confounding  questions  of  tenure,  with  ques- 
tion of  burgess-ship;  and  the  court  leet,  with  the  court 
baron.  The  possession  of  a  freehold  was  particularly  men- 
tioned, in  an  ancient  paper  amongst  the  records  of  the 
corporation,  as  entitling  a  person  to  be  sworn  as  a  free 
burgess.  Which  was  no  doubt  strictly  accurate,  provided  the 
person  was  in  possession  of  a  freehold  house ;  and  therefore, 
hoidere    ^^  ^  householder  within  the  borough. 

From  the  same  document  it  appears,  that  those  who  had 
not  freeholds,  but  who  wished  to  be  free,"*  were  made  so  upon 
paying  the  fine  and  taking  the  oath,  and  they  were  called 
freemen.  So  that  in  iact,  the  names  before  given  of  bur- 
gesses and  freemen  are  explained,  and  in  effect  are  alike, 

*  See  before,  Cinque  Port  Charters. 
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although  the  qualifications  upon  which  they  had  been  recog-  ^^o^gg^*^- 
nized  as  freemen  were  different.    The  identity  of  both  these     1780. 
classes  appears  to  be  established  by  the  returns  of  this  ^^""* 
period.    That  in  the  28th  of  Elizabeth^  is  by  the  mayor  and 
burgesses.    In  the  30th  of  Elizabeth,  by  the  mayor,  and  iter- 
ffesses,  and   the  inhabitants,  and  commonalty.     There  are 
many  giinilar  changes  in  subsequent  returns ;  and  as  it  is         • 
not  possible  that  the  elections  could  have  been  made  by 
different,  classes  of  persons,  it  may  fairly  be  inferred,  that 
these  returns  describe  the  same  body  of  individuals. 

In  the.  first  year  of  James  I.,  there  was  a  charter  of  incor-  J»"*"  *• 
poration.  And  in  the  seventh  year  of  that  reign,  there  is 
an  entry  in.  the  hustings  book  of  the  election,  which  states 
that  the  mayor,  with  the  greater  part  of  the  freemen  and 
the  burgesses  who  had  voices  in  the  election,  had  elected 
Mr.  Jefferies. 

In  the  10th  year  of  Charles  I.,  a  charter  of  incorporation  Charles  i. 
was  also  granted  by  that  king ;  and  it  appears  that  at  that 
time  the  wages  of  the  members  were  paid  by  the  inhabitants.* 
The  entry  of  the  determination  of  the  mayor  and  burgesses 
respecting  the  persons  who  were  to  contribute  to  the  wages  of 
the  member  of  Parliament,  is  in  the  following  words : — *^  This 
day,  at  a  court  holden  in  the  moot-hall,,  it  is  agreed  by  the 
mayor  and  burgesses  of  Lyme  Begis,  that  the  burgesses  and 
freemen  of  the  town,  as  well  inhabitants  as  not  inhabitants, 
and  all  other  inhabitants,  shall  contribute  to  the  payment 
of  taxes  and  impositions  to  be  levied  towards  the  charges 
of  the  burgess  of  the  Parliament."  It  is  signed  by  the 
mayor  and  six  capital  burgesses,  and  14  other  persons^  and 
dated  1684.  . 

This  bye-law  appears,  upon  the  face  of  it,  to  be  illegal  and 
void ;  for  the  mayor  and  burgesses  would  have  no  power  of 
imposing  this  charge  upon  those  who  did  not  inhabit  in  the 
borough,  within  which  their  jurisdiction  is  limited* 

The  returns  purported  to  be  made  by  the.  burgesses.  In 
that  same  reign,  it  appears  from  the  entries  in  the  freemen's 
book,  .that  nonrresidents  were  first  introduced:    Sir  John  Non-r^i- 

dents. 
*  See  before,  p.  1672. 
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George  III.  Jeffnes,  Sir  Robert  and  Sir  Richard  Strode,  who  appear  to 
1780.     have  been  members  for  the  borough,  were  made  free. 

But  as  a  proof  that  non-residents  were  not,  at  that  time 
generally  admitted,  the  order  book  of  1631  shows,  that  some 
persons  having  left  the  town,  were  ordered  to  come  and  reside 
in  it,  or  else  to  be  dismissed  from  the  corporation.  And  in 
an  entry  of  1637,  three  capital  burgesses  having  removed 
from  the  town,  are  stated  to  have  resigned  their  offices,  which 
had  been  accepted  by  the  corporation :  and  they  were  dis* 
charged  and  dismissed, 
chwteiii.  In  the  36th  of  Charles  II.,  that  king  granted  a  charter  for 
giving  the  power  chiefly  to  the  common  council,  consisting 
of  the  mayor,  15  burpesseSy  with  tl^**  rpf*^rHer.  But  the 
election  of  members  to  Parliament,  was  granted  to  the  mayor, 
capital  burgesses,  and  freemen,  or  the  greater  part  of  them, 
as  theretofore,  in  ancient  times  had  been  used  and  accus- 
tomed. 
James  II.  The  proclamation,  however,  of  James  II.  put  an  end  to  this 
charter;  and  all  the  old  magistrates  and  burgesses  were 
restored. 
1686«  Upon  a  petition  in  the  first  year  of  James  II.,  it  was  pro- 
posed on  behalf  of  the  petitioners,  to  prove  that  residence  was 
necessary  in  order  to  give  the  right  of  voting.  *  •' 

Several  records  of  the  corporation  were  produced,  and  * 
particular  entries  of  names  and  facts  were  read.  ^ 

The  most  material  proofs  or  inferences  of  residence  were 
made  out  in  the  following  manner,  viz. : 

The  names  of  the  voters  who  signed  several  returns,  were 
read ;  and  lists  were  produced  of  resiant  freemen  of  nearly 
the  same  dates.  In  many  instances  they  corresponded  ;  the 
same  names  being  found  in  both  lists. 

Several  others  who  signed  the  returns,  were  also  found  in 
other  lists  of  the  commoners ;  and  many  among  ihe  jurors  of 
the  leet:  some  at  the  hustings  court.  And  from  the  whole  it 
appeared,  that  freeholders  and  freemen  resident  in  the 
borough  had  elected  the  members  to  Parliament,'* 
1689.         In  1689,  upon  another  petition,  it  was  insisted,  for  the 

•  PhU.34l. 
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petitioner,*  that  the  right  of  election  was  in  the  mayor.  ^^'^ '"' 
hurgessesj  and  freemen  at  large  ;  and  it  was  contended,  conr  ^^^• 
trary  to  the  fact,  that  the  charter  of.  Edward  IV.,  had  made 
it  a  corporation ;  so  that  the  borough  and  corporation  were 
coeyal.  Five  foreign  freemen  had  voted  for  the  petitioner ; 
and  in  the  course  of  the  evidence  as  shown  before,  no-nrresi- 
dents  had  been  introduced  after  the  act  for  the  regulation  of 
corporations  ;  and  the  right  of  the  freeholders  was  attempted 
to  be  established,  but  it  appeared  that  they  had  been  before 
rejected.  However,  the  same  question  was  again  agitated  in 
the  reign  of  Queen  Anne,  a  petition  having  been  presented  ^^^^• 
stating  the  right  to  be  in  the  mayor,  capital  burgesses,  free^ 
men,  and  freeholders,  inhabiting  within  the  borough;  and 
that  a  few  days  before  the  election,  the  mayor  said  he  would 
admit  the  freeholders  to  vote ;  but  finding  several  come  to 
vote  for  the  petitioner,  he  refused  them,  and  declared  the 
other  candidate  elected. 

The  return  of  that  date  purports  to  be  made  by.  the -mayor,  ^  1702. 
capital  burgesses,  and  freemmy}a^ii»g  dll  inhabitants  of  the 
same  borough :  but  thc^t^rds  '^  being  all  '*  are  interlined. 

Another  petition  was  also  presented  a  few  years  afterwards,     I70e. 
of  sever^  capital  \>\irges^eSj  freemen  and  freeholders  inhabit- 
ants within  this  borough,  on  behalf  of  themselves  and  others, 
stating  their  right  to  vote,  but  that  they  had  been  rejected. 

The  return  was  also  on  this,  and  many  subsequent  occa- 
sions, by  the  mayor,  capital  burgesses,  and  freemen,  inhabi- 
tants of  the  borough. 

Such  is  thehistory  of  Lyme,  to  the  period  when  the  inquiry     1780. 
we  are  quoting  occurred,  upon  which  the  committee  reported, 
that  all  the  four  were  not  duly  returned,  and  the  election  Election 

>  1  void. 

was  void. 

A  new  writ  issued  for  another  election,  after  which  a 
petition  of  Mr.  Harford  and  Mr.  Daniell,  and  another  of 
voters  in  their  interest,  were  presented. 

On  the  hearing  of  the  case,  the  petitioners  again  insisted.  Petition- 
that  the  right  of  election  was  in  the  freeholders  Bnd  freemen 
resident  in  the  borough,  and  them  alone. 

*  See  before,  p.  1874. 
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^^''*'"-     The  sUting  members  contended,  that  the  right  of  electioa 

1780.     was  in  freemen  onltf,  whether  they  were  resident  or  not. 
memlMn.      F<^  the  petitioner,  amongst  other  things  it  was  stated, 
that  the  mayor  and  burgesses,  from  time  immemorial,  had 
held  a  court  of  hustings  at  the  guildhall  every « Monday, 
where  they  hold  pleas  of  land,  &c«,  and  admitted  persons  to 
thefr'eedom  of  the  borough. 
Leet.        That  the  court  leet  was  held  by  the  steward  twice  every 
year,  on  the  Monday  after  Michaelmas,  and  on  a  day  soon 
after  Easter. 
1680.        That  the  mayor,  since  the  year  1680,  was  chosen  on  the 
Monday  after  the  feast  of  St.  Bartholomew :  the  mayor  and 
burgesses  meeting  at  the  guildhall,  and  recommendii^  two 
burgesses,  who  were  of  the  council;    one  of  whom  was 
elected  mayor  by  the  common  burgesses  ;  and  sworn  in  by  the 
steward'Ot  the  leet,  on  the  M<mday  after  Michaelmas. 

Other  documents  and  entries  from. the  records  of  the  bo- 
rough were  produced,  to  prove  that  freeholders  formerly 
voted  for  members  of  Parliament,  and  that  it  was  neces* 
sary  that  the  electors  should  reside  in  the  town. 

In  the  summing  up  of  the  evidence  for  the  petitioners,  Brady 
was  quoted.  Representation  in  Parliament  was  assumed  to  be 
founded  upon  territorial  right.  And  though  it  was  properly 
urged  as  a  striking  feature  of  the  ancient  constituticm  of  the 
place,  that  the  mayor  was  still  sworn  at  the  court  leet;  yet 
it  was  assumed  throughout  the  argument,  that  the  bui^esses 
were  of  a  corporate  character ;  and,  strange  to  say,  it  was 
contended,  that  ^'  liberi  homines  "  were  comparatively  words 
of  modem  date* 
Sitting  The  counsel  for  the  sitting  members .  justly  disputed  the 
"**"  "'  authority  of  Brady ;  and  relied  upon  Lyme  being  a  corpora- 
tion, and  upon  the  long  usage  for  the  non-residents. 

The  evidence  which  was  adduced,  was  also  founded  upon 
the  assumption,  that  the  term  ''  burgess  "  was  a  corporate 
term;  and  it  was  a  striking  circumstance  of  the  inquiry, 
that  they  gave  in  evidence,  in  proof  of  the  right  of  the  non- 
residents, the  entries  which  required  the  burgesses  to  return 
and  reside  in  the  town,  under  the  peril  of  disfranchisement. 
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The  committee  decided  against  the  right  of  the  freeholders,  o«oTgeiu: 
and  held  ihaXresidenee  was  not  necessary.  Right. 

In  the -23rd  of  George  IIL,  another  petition  occurred,*"  i783. 
i;rhich  alleged,  that  none  but  residents  ought  to  have  been 
admitted  to  rote.  And  the  petitioners  insisted  first,  that 
none  but  inhabitants  could  rote;  and  secondly,  that  free-' 
holders,  subject  to  that  limitation,  had  the  right  as  well  as 
the  freemen. 

Many  returns  wefre  read,  which  however  it  is  uuieoessary 
to  state,  as  they  were  in  substance  the  same  as  those  men^ 
tioned  before. 

In  the  course  of  the  evidence,  reference  was  made  to  the 
court  ket  and  the  juries  ;  and  also  to  the  presentments  of  the 
reriantSf  and  the  swearing  of  the  decenners  to  their  fealty. 
The  oath  made  by  a  burgess  was  given  in  evidence,  which 
bound  him  to  be  contributory  to  all  manner  of  taxes,  charges 
rates,  and  impositions  within  the  town ;  and  that  he  should 
colour  no  foreigner's  goods,  nor  know  any  foreigner  to  buy 
or  sell  within  the  town.  And  it  was  said,  that  the  oath  of  atf 
honorary  burgess  differed  from  this.  If  it  did  so,  there  could 
hardly  be  stronger  ^evidence  of  their  usurpation :  because  it 
is  certain  that  there  could  be  no  authority  but  to  administet^ 
one  onth  to  all  th6  burgesses ;  and  if  the  honorary  freemen 
stood  in  such  a  position  that  it  was  necessary  to  make  a 
new  oath  for  them,  there  can  be  no  doubt  that  their  title  was 
not  sanctioned  by  law. 

An  ancifent  resiant  roll  was  read,  which  was  intituled,  lUaiant 
"  Nomina  omnium  irAabitantiwn  vilte  ibidem  tarn  burgen-  "^'' 
sium  et  liberorum  hominum  quam  aliorum  ejusdem  villee.^' 
And  other  Tenant  rolls  at  different  periods  were  alsopven 
in  evidence;  and  in  one  instance,  in  an  entry  in  the  cor- 
poration book,  there  were  two  lists  of  24  names,  each 
distinguished  by  a  circumflex,  which  seem  to  Have  been 
the  two  juries. 

There  appeared  to  be  no  books  prior  to  1569 ;  and  after     15®. 
1714,  the  term  ^^ freemen^  seems  to  have  been  adopted,  in- 

*  2Lud€ra,3. 


2124  LYME. 

George  III,  gtead  of  the  more  proper  appellation  of  "  burgesses ;"  and 
^^^*    that  the  freemen  were  not  the  &ame  as  the  bui^esses  is 
proved  by  women  being  admitted  as  the  former,  who  could 
not  be  the  latter.  # 

The  usual  consequences  followed,  upon  the  freeholders 
being  supposed  to  have  a  right  of  voting :  Mr.  Henly  having 
made  several  freeholds  for  election  purposes. 

The  strange  argument,  that  the  word  "burgess"  had  many 
different  meanings ;  was  asserted  upon  this  occasion,  as,  the 
inhabitant  of  a  borough — a  burgage  tenant — a  borough  free- 
holder— a  corporator— or  a  member  of  Parliament.  And  it  was 
added,  that  its  particular  application  was  to  be  discovered  by 
the  constitution  of  the  place.  A  stronger  mode  can  hardly  be 
adopted  of  showing  the  futility  of  these  distinctions  than  the 
enumeration  of  the  terms,  which  is  sufficient  to  prove  that 
they  are  all  resolvable  into  the  same  common  point.  An  in- 
habitant of  a  borough  was  not  a  burgess  unless  he  was  a 
householder.  A  burgage  tenant  was  a  burgess,  because,  if 
according  to  the  primitive  import  of  the  word,  he  occupied 
the  house,  he  was  also  a  householder.  A  borough  freeholder 
was  not  a  burgess,  unless  he  was  an  inhabitant,  and  occupied 
a  house  in  the  borough ;  and  if  he  did,  he  was  not  less  a  bur- 
gess  because  he  had  a  freehold  interest  in  his  house.  A  cor- 
porator was  an  inhabitant  householder,  and  therefore  a  burgess, 
having  also  the  superinduced  additional  qualification  of  being 
a  member  of  a  body  corporate.  A  member  of  Parliament  is 
only  another  name  for  a  burgess,  according  to  the  duty  he 
had  to  perform ;  because,  by  the  statutes  and  the  writs,  the 
members  were  to  be  burgesses  of  the  borough. 

It  should  not  be  overlooked  in  this  case,  that,  notwith- 

Leet     standing  the  earliest  admissions  were  at  the  court  leet,  yet 

Birth,    the  rights  by  birth  and  servitvde  were,  in  this  borough,  attri- 

'  buted  to  the  corporate  rights ;  instead  of  being  deduced,  as 

'they  ought  to  have  been,  from  the  common  law. 

But  the  custom  to  this  effect,  which  was  insisted  upon  with 

reference  to  the  borough  of  Lyme,  was,  after  trial,  negatived, 

Non-resi-  and  the  questions  of  non-residence  and  disfranchisement,  upon 
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that  account,  were  put  in  a  course  of  judicial  investigation ;  o«o^g«iir. 
but  were  not  brought  to  trial  in  consequence  of  their  being     1783. 
stopped  by  technical  objections.* 

The  counsel  for  the  sitting  members  relied,  as  usual,  upon    Sitting 
the  mage.   But  it  should  be  remembered,  that  on  subjects  of   Usage. 
this  description,  where  the  right  is  to  be  exercised  but  at 
intervals,  often  passing  without  contest,  it  is  the  height  of 
error  to  rely  upon   the   usage,  unless  the  accompanying 
circumstances,  or  the  nature  of  the  usage,  give  it  the  addi- 
tional support  of  reason  and  expedience.    But  it  is  monstrous 
to  adopt  a  usage  in  such  cases,  where  there  is  so  strong  a 
disposition  to  usurp — so  little  inclination  or  power  to  resist, 
and  the  usage  in  itself  oftentimes  so  unreasonable  and  ano- 
malous.    But  there  are  not  wanting  instances  in  which  usage 
has  been  disregarded.     In  the  constitutional  proceedings  of 
the  committeef  in  the  reign  of  James  I.,  a  usage  for  69  years 
was  disregarded ;  and  a  user  for  300  years  was  not  allowed  Chippen- 
to  be  considered  as  an  objection. 

In  the  case,  of  the  King  and  Bird.t  a  usap^e  of  nearly  205 
years  was  described  by  Lord  Ellenborough  as  too  recent  to 
admit  of  being  used  as  an  argument  in  a  court  of  justice.^ 

The  unfounded  supposition  that  the  charter  of  Edward  I. 
incorporated  Lyme,  was  much  relied  upon — ^upon  this  occa- 
sion;  as  well  as  upon  a  quo  warranto  in  1784 : — and  the  doc- 
trine of  Brady  was  quoted  at  length  and  insisted  upon. 

The  committee  determined,  that  the  right  of  election  was  Right. 
**  in  the  freemen  only,  as  well  resident  as  non-resident."  ,  So 
that  the  municipal  and  parliamentary  rights  given  by  the 
charters  and  law  to  the  burgesses  of  Lyme,  were  to  be  en- 
joyed by  any  persons  scattered  over  the  kingdom,  or  even 
the  world.  For  when  once  the  local  limits  of  the  borough 
are  passed,  no  other  restraint  can  be  placed  upon  residence. 

•  Dong.  79, 132, 144, 168.  t  V^de  ante,  p.  ]  190.  %  13  East,  367. 

$  See  also  Morgan  v.  Palmer,  2  B.  &  C.  729;   Rex  v.  Headley,  7  B.  &  C.  496, 
post. ;  and  King  v.  Solway,  2  B.  &  C.  424. 
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Qforge  III. 

SALTASH. 

1785.        The  question^  who  were  the  burgesses  of  Saltasfa? — ^was  dis- 
cussed before  a  committee  of  the  House  of  Commons,  in  1785.* 
Lttie  the  other  boroughs  of  Cornwall,  it  is  not  a-  borough 
by  prescription.     It  is  not  mentioned  in  Domesday.     But  in 

John,  the  teign  of  King  John,  it  receired  a  charter  from  Reginald 
de  Valle  Torta,  who  was  lord  of  the  honour  and  cadtle  of 
Trematon,  and  as  such,  lord  also  of  Sahash.  He  granted  to 
the  burgesses  of  Essa,  (the  then  name  of  Saltash,)  and 
their  heirSy  a  charter,  fixing  the  rent  of  their  burgages,  and 
granting  that  they  should  not  be  impleaded,  except  in  the 
hundred  of  the  town,  and  that  they  should  be  boond  to 
attend  the  hundred  court  only  thi^ee  times  in  the  year. 

The  provost,  or  portreeve,  is  mentioned  in  the  charter,  who 
is  to  be  elected  by  the  burgesses.  It  also  fixes  the  amerce- 
ments the  bni^esses  are  to  pay.  And  grants  that  their  heir$ 
shall  have  their  goods  and  lands,  fixing  the  relief  which  was 
td  be  paid.  It  gives  them  also  pasture-^limiting  'a  sum  to 
be  paid  for  every  head  of  cattle ;  And  directs  that  no  ship 
should  pass  the  Rock  of  Essa,  to  make  any  merchandise  by 
buying  or  selling— with  a  grant  of  a  fair,  &c. 

1381.  Richard  II.,  in  the  third  year  of  his  reign,  confirmed  the 
charter  of  Reginald  de  Valle  Torta,  to  the  burgesses,  their 
heirs,  and  successors. 

1552.  In  the  26th  of  Edward  VI.,  Saltash  first  sent  members  to 
Parliament,  by  the  mayor  and  commonalty  ;  and  in  the  first 
of  Queen  Mary,  by  the  mayor  and  burgesses.    And  Queen 

1584.  Elizabeth,  in  the  27th  year  of  her  reign,t  reciting  the  charters 
of  Reginald  de  Valle  Torta — and  confirmations  by  Richard  II., 
Edward  IV.,  and  fienry  VIII.— establishing  that  the  privi- 
leges of  the  burgesses  continued  the  same  to  that  time-^ 
•  confirmed  all  their  former  privileges,  stating  that  they  had  en- 
joyed them  by  prescription  ;%  and  at  the  petition  of  the  bur- 
gesses, incorporated  them — making  Saltash  a  fi-ee  borough, 

*  2  Luden,  107.  t  See  Carpenter's  Saltash  Case,  1808,  p.  19,  et  seq. 

X  It  was  probably  from  this  statement  in  the  charter  of  ElisEabeth,  that  the  parties 
agreed  in  a  case  at  law,  that  Saltash  was  a  borough  by  prescription.— 5  Bur.  2681. 
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by  the  name  of  the  "  mayor  and  free  burgesses  of  Saltash.'*  ^^•°^"^- 
There  were  to  be   10  aldermen,  one  of  whom  was  to  be     1785. 
annnally  chosen  mayor,  by  the  mayor,  aldennen,  and  free 
burgesses ;  and  the  charter  further  granted,  that  there  should 
be  two  burgesses  to  Parliament,  to  b.e  elected  by  the  mayor 
and  free  burgesses. 

Little  ioformation  is  to  be  obtained  respecting  the  early 
history  of  Saltash,  as  all  its  documents,  down  to  the  year 
1742,  appear  to  haye  been  lost  or  destroyed,  in  a  manner  not 
to  be  accounted  for — but  supposed  to  have  been  in  oonse^ 
quence  of  the  modem  dissensions  in  the  borough. 

Nothing  can  establish  more  clearly  the  desire  there  was 
in  the  differsnt  boroughs,  to  involve  their  early  history  in 
doubt  and  mystery,  and  by  those  means  give  an  opportunity 
for  the  establishment  of  their  modem  usurpations,  than  the 
pains  which  were  taken — of  which  we  have  seen  many  in- 
stances,*"— to  destroy,  mutilate,  or  alter  their  ancient  docu-^ 
ments. 

There  was  one  exception  in  the  destraction  of  the  records 
of  Saltash.  A  constitution  book,  of  the  time  of  Queen 
Elizabeth,  was  given  in  evidence  on  this  occasion,  many 
leaves  of  which  had  been  cut  or  torn  out ;  in  order  to  con- 
ceal which,  it  had  been  regularly  paged — ^which,  however,  it 
was  obvious,  bad  been  done  subsequent  to  the  mutilation.^ 

The  book  was  found  in  the  house  of  a  person  who  had 
formerly  been  town-clerk  of  Saltash,  but  was  at  the  time 
residing  abroad. 

It  contained  ordinances  made  at  tibe  lam  courts  or  emiri  Court  leet. 
leetf  in  the  time  of  Queen  Elizabeth,  before  the  mayor  and 
deputy  steward,  as  well  as  the  diflPerent  oaths  of  the.  jfa*ief, 
who  were  to  be  sworn  to  choose  the- mayor;  who  is  described 
in  the  oath,  to  be  ''  such  a  one  as  is  fit  to  have  the  govern- 
''  ment  and  conservation  of  the  borough/'  Other  oaths  of 
the  officers  of  the  borough,  and  of  fealty,  as  well  as  the  oath 
of  the  jury,  are  given. 

One  of  the  constitutions  read  in  evidence,  ordained  that  Constitu- 

tioni. 

*  See  fast  Lcoe,  West  Looe,  Colchester,  Poole,  Portsmouth,  Winchester,  &c. 

t  See  Carpenter's  Saltash  Case,  pp.  91  >  92. 
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George  III.  i<|^lj  foreign  lurgesses  should  be  contributory  to  all  the 
1785.  "  reasonable  charges  for  the  maint61tiance  of  the  liberties  and 
'^  franchises  of  the  town,  as  should  be  taxed  by  the  mayor 
''  and  his  brethren,  or  else  to  be  disfranchised."  And  ''  that 
''  every  such  freeholder  should  enter  his  fine  for  his  suit  to 
*^  the  courts,  or  else  pay  the  common  amercements."  Also 
it  was  enacted,  that  ''  no  person  should  enjoy  the  liberties  of 
the  town,  except  he  had  lands  or  tenements  within  the 
town,  in  fee  to  him  and  his  heirs  for  ever.  And  that  he 
should  bear  yearly  of  high  rent  to  the  town,  3e?.  at  the 
**  least ;  and  also  to  pay  unto  the  town  all  such  customs, 
'^  suits,  and  services,  as  to  the  same  appertained ;  and  to 
**  pay  for  the  new  making  of  the  passage  boat,  as  of  old 
^'  time  had  been  accustomed,  or  else  not  to  be  passage 
Iree,  and  to  pay  for  a  relief,  2s.  6d,,  whether  it  be  a 
whole  burgage,  or  half  a  burgage;  and  to  serve  at  the 
"  three  law  courts  there  by  the  year.  And  to  do  his  fealty  at 
^'  the  next  court,  after  he  is  found,  tenant,  and  to  pay  his 
"  fealty  8rf.,  whereof  to  the  steward  4d.,  and  the  common 
"  box,  4rf."  And  this  ordinance  also  declared,  that  no  free 
burgess  or  inhabitant  within  the  town,  should  implead  any 
other  free  burgess  or  inhabitant  in  any  other  court. 

A  survey  of  the  borough  in  1650,  under  the  Common* 
wealth  commission,  was  also  given  in  evidence,  which  spe- 
cified the  high  rents  or  rents  of  assise  of  the  borough,  speak- 
ing of  the  burgages  and  half-burgages,  and  the  inheritance 
of  them  by  the  heirs.  The  total  number  of  the  burgages 
being  105,  making  together  the  sum  of  3/.  in  high  rents.  ^ 
1675.  In  the  27th  year  of  Charles  II.,  one  of  the  aldermen  in 
open  court,  declared  that  he  had  aliened  his  land  unto  his 
son,  and  thereupon  desired  to  be  dismissed  of  his  alderman- 
ship, which  was  consented  to  by  the  mayor  and  aldermen 
then  present,  and  he  was  discharged  accordingly. 

Another  alderman  desired  to  be  dismissed  of  his  alder- 
manship, which  was  consented  to  by  the  mayor,  for  that 
the  land  by  which  he  was  made  burgess,  was  only  a  trust. 

In  the  next  year,  one  entered  his  deed,  and  was  sworn  a 
free  burgess — and   numerous  similar  entries  were  to  be 


it 
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found  in  the  book  to  the  year  1723 ;  but  on  one  occasion,  in  George  in. 
1714,  a  person  was  sworn  and  admitted  a  free  burgesSf  with-     1786. 
out  any  reference  to  his  lands,  deeds,  or  fealty. 

It  appears  that  the  charter  of  Queen  Elizabeth  was,  in  the  Surrender. 
34th  of  Charles  II.,  surrendered  to  the  king  by  the  hands  1682. 
of  the  Earl  of  Bath.  The  king  thereupon  granted  another, 
dated  in  the  next  year,  which  altered  the  constitution  of  the 
borough,  as  has  been  seen  in  other  places;  particularly 
giving  the  mayor  and  aldermen  the  power  of  electing  as 
many  free  burgesses  as  they  thought  fit.  But  the  proclama- 
tion of  James  11.  was  said  in  this  case,  as  in  others,  to  have 
restored  the  previous  charters;  and  that  of  Charles  II.  was 
stated  by  the  petitioner  never  to  have  been  accepted,  nor 
acted  upon.  The  petitioners  gave  in  evidence,  entries  sub- 
sequent to  the  charter,  to  show,  that  those  members  of  the 
corporation  who  were  appointed  under  it,  had  possessed  free- 
holds in  the  borough  before  the  granting  of  it. 

The  returns  to  Parliament,  till  1714,  were  by  the  mayor 
and  burgesses f  but  in  that  year,  and  1718,  the  return  con- 
cluded, that  the  mayor  and  free  burgesses  had  placed  their 
common  seal—  and  also  the  free  tenants  by  tenure  of  the 
borough,  had  placed  their  separate  seals. 

In  the  course  of  the  inquiry  it  appeared,  that  the  usual 
consequences  of  a  freehold  right  of  voting  were  produced ; 
and  faggots,  or  persons  with  sham  votes,  who  had  only  Faggots. 
colourable  titles,  or  other  persons'  deeds  to  vote  upon,  had 
Yoted  in  the  election  in  1723,  which  was  called  the  Duke 
of  Wharton's  election. 

Parol  evidence  was  given  in  support  of  the  right  of  the 
freeholders ;  in  the  course  of  which  it  appeared,  that  old  ruins 
where  a  house  had  stood,  were  stated  to  give  a  right  to  vote, 
as  well  as  a  house. 

And  a  strange  distinction  appears  to  have  been  taken,  as 
if  there  were  two  classes  of  burgesses.  The  witnesses  calling 
the  freeholders  yree  burgesses,  and  the  members  of  the  corpo- 
ration, siwom  free  burgesses;  notwithstanding  the  evidence 
established  that  all  of  them  were  sworn: — and  -in  other 
respects  the   parol   testimony  exhibits  the  confusion  and 
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^^^"y"'-  intricacy  which  was  introduced  by  these  assumed  differmt 
1785.     rights. 

On  the  behalf  of  the  sitting  member^  besides  several  re- 
turns, the  surrender  of  the  charters — the  charter  of  Charles 
II. — and  the  proclamation  of  James  IL — ^the  modem  char- 
ter of  the  I4th  of  Greorge  III.,  granted  after  the  dissolution 
in  the  preceding  year,  and  the  poll  of  1772,  were  given  in 
evidence,  as  well  as  facts  to  show  thatthe  charter  of  Qiarles 
II.  had  been  acted  upon. 

The  question  on  this  occasion  was,  whether  the  burgesses 

who  were  to  vote,  were  the  members  of  the  corparatianj  or 

the  freehciders  of  ancient  houses  or  their  sites,  within  the 

borough,  held  by  burgage  tenure. 

Petitioners.        Xhc  petitioners  insisted  upon   the    latter — ^the    sitting 

Sitting    members  supported  the  former— and  if  the  freeholders  had 

member.  *^ 

the  right,  it  was  agreed  the  petitioners  were  entitled  to  the 
seat. 

There  had  been  no  previous  decision  with  respect  to  the 
right  of  election.      But  there  had  been   two  unsuccessfal 
1783:    petitions  in  1780  and  1783. 

The  committee  decided,  that  the  sitting  members  were 
duly  elected,  and  thus  affirmed  the  right  of  the  members  of 
the  corporation,  and  negatived  that  of  the  freeholders. 

In  the  latter  they  were  no  doubt  correct: — ^although  it 
must  be  admitted,  that  the  charter  of  Reginald  de  Valle 
Torta,  and  the  entries  in  the  ordinance  book  of  the  date  of 
Queen  Elizabeth  (if  it  be  taken  to  be  genuine)  go  further  to 
establish  a  freehold  right  than  the  documents  of  any  other 
borough;  yet,  strong  as  this  evidence  may  be,  it  cannot 
be  considered  as  sufficient  to  establish  that  the  freeholders 
were  the  burgesses,  and  that  burges&-ship  depended  upon 
tenui'e,  contrary  to  the  effect  of  all  the  general  documents 
which  relate  to  the  kingdom  at  large. 

There  is  no  ground  for  supposing  that  Saltash  should  have 
had  a  peculiar  constitution,  differing  from  other  boroughs ; 
and  the  inference  to  be  drawn  from  Domesday  Book — from 
the  general  early  law — as  well  as  the  nature  of  boroughs, 
and  their  jurisdiction,  all  tend  to  show  that  they  were  not 
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founded  upon  tenure,  but  were  connected  with  the  local  ad-  g<H>rgeni. 
ministration  of  the  law,  with  respect  to  the  inhabitants  of  the     1785. 
place,  who  by  the  general  common  law,  were  bound  to  do 
9uit,  and  be  sworn  at  the  court  leet.    And  it  is  obvious  that 
the  difficulty  which  was  created  at  Saitash,  arose  from  the 
confusion  of  the  court  leet  with  the  court  baron.   And  there 
seems  also  to  have  been  another  court  held  at  the  guildhalL 
before  the  mayor  and  aldermen,  which  was  called  the  con- 
vention court.     The  entries  were  clearly  those  of  a  cour^  Court  ]eet. 
leetj  with  its  jury :  and  the  oaths  were  to  be  administered 
with  reference  to  the  municipal  officers,  who  were  engaged 
in  the  government  of  the  borough : — but  still  the  freeholders, 
their  fealty,  and  reliefs,  were  all  introduced  into  the  argu- 
ment, though  they  relate  to  the  functions  of  the  court  baron. 

The  charter  of  Charles  II.,  gives  the  power  of  making  bur-  Burgesses, 
gesses  to  the  mayor  and  aldermen,  and  declares  that  none 
but  those  so  made  should  be  the  burgesses,  which  would 
tend  to  introduce  further  confusion  into  the  borough,  if 
that  charter  could  be  relied  upon  as  an  authority.  But 
probably  the  more  correct  view  of  that  document  would  be, 
to  consider  it  as  void ,-  and  that  the  corporators  under  it 
could  not  be  the  burgesses. 

Upon  the  whole,  therefore,  notwithstanding  the  documents 
which  have  been  quoted  with  respect  to  Saltash — ^and  the 
charter  of  Charles  II. — it  would  seem  that  the  real  burgesses 
of  that  place,  would  be,  as  in  other  boroughs,  the  suitors 
at  the  court  leet,  or  the  inhabitant  householders  paying  scot 
and  let. 

In  the  next  year,  another  writ  was  issued  for  Saltash,  which     i786. 
was  followed  by  another  petition,  upon  the  same  question 
as  to  the  burgage  tenants.  - 

The  evidence  was  nearly  the  same  as  on  the  former  occa- 
sion, but  the  committee  decided,  that  the  petitioner  was  duly 
elected. 

Saltash  was  once  more  before  a  committee  of  the  House     >8oe. 
in  1808;  when  the  petitioner  contended,  that  the  right  was 
'*  in  the  mayor  and  free  burgesses,  being  members  of  the  cor^ 
"  poration" 

6u2 
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^^"y  "^'     The  sitting  member,  on  the  contrary,  stated  the  right  to  be 

1806.     in  those  persons  seised  of  an  estate  for  life,  or  some  greater 

estate,  in  an  entire  ancient  burgage  tenement,  situate  within 

the  borough,  wherever  an  ancient  dweiUng-house  now  stands 

or  formerly  stood,  and  in  no  other  persons.* 

And  the  committee  decided,  in  the  first  instance,  that  the 
right  was  in  the  former;  but  upon  its  being  intimated  to  them 
that  an  ambiguity  existed  in  the  mode  in  which  the  right 
was  stated,  they  then  determined,  ''  that  the  right  was  in  the 
^^  mayor  and  corporation  only :"  an  extraordinary  determina- 
tion, considering  that  the  borough  was  not  incorporated  until 
after  it  had  returned  members  to  Parliament. 

CARLISLE. 

1786.  In  the  year  1786,  the  question  as  to  the  burgesses  of 
Carlisle  came  before  Parliament,t  and  again  in  the  following 
year.  There  had  been  no  previous  determination  upon  the  sub* 
ject.  But  in  the  year  1711,  the  right  had  been  agreed  to  be 
'^  in  the  mayor,  aldermen,  bailiffs  and  freemen,  resident  or  not 
^'resident:''  probably  because  it  was  the  interest  of  both 
parties  so  to  agree.  Otherwise,  as  the  mischiefs  resulting  from 
the  arbitrary  admission  of  freemen  had  been  felt  in  the  place, 
they  would  probably  have  abstained  from  such  an  agreement 

Upon  the  inquiry  in  1711,  155  voters  were  objected  to:  41 
>-N    of  whom  had  been  admitted  to  their  freedom  after  the  teste 
(       ■'    of  the  writ :  and  32  others  very  recently. 

It  will  be  seen,  that  this  same  evil  was  subsequently  con- 
tinued. And  therefore  it  may  be  material  to  give  a  few 
facts  connected  with  the  history  of  this  place. 

It  is  not  mentioned  in  Domesday,  because  the  northern 
counties  are  not  returned  in  that  record.  It  received  a 
charter  in  the  reign  of  Henry  III.;  and  sent  members  to 
Parliament  from  the  earliest  times.  It  has  also  been  seen 
in  the  reign  of  Edward  II.,  that  the  king  committed  the 
custody  of  the  city  to  the  citizens. J 

•  See  Carpenter's  Report  of  this  case.— Lond.  1808. 

t  See  case  as  to  Carlisle,  Sir  Thomaa  Raymond,  435,  andTremaine's  Entries,  524, 
525.  1  Vent.  355. 
I  See  before,  p.  594. 
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Subsequent  charters  were  granted  to  it,  particularly  one  oeorgeiiL 
in  the  13th  of  Charles  L,  by  which  the  government  of  the  ^®^' 
town  was  given  to  one  mayor,  11  other  aldermen,  two 
bailiffs,  and  24  capital  burgesses,  forming  the  common 
council,  and  an  indefinite  number  of  freemen.  The  capital 
burgesses  were  elected  by  the  aldermen  out  of  the  freemen ; 
but  the  charter  contained  nothing  relative  to  the  making  of 
freemen. 

There  were  also  in  the  corporation  eight  trading  companies 
or  guilds:  the  merchants,  tanners,  skinners  and  glovers, 
butchers,  tailors,  weavers,  shoemakers,  and  smiths. 

Persons  bom  the  sons  of  freemen,  or  having  served  a 
regular  apprenticeship  to  a  freeman,  and  having  been  ad- 
mitted to  the  brotherhood  of  any  of  those  guilds,  were  entitled 
to  the  freedom  of  the  city. 

The  reader  will  not  fail  to  perceive,  in  what  an  extraordinary 
manner,  the  rights  of  free  condition  under  the  common  law, 
are  mixed  up  with  admission  into  the  voluntary  associations 
of  the  guilds  ;  which  is  the  more  extraordinary,  as,  according 
to  the  right,  here  defined,  any  apprentices  serving  in  any 
other  trade  than  the  eight  specified  above,  would  not  be 
entitled  to  their  freedom ;  and  it  has  already  been  seen,  that 
in  London  there  were  before  this  time  a  great  many  other 
trades  not  contained  in  these  eight.  The  effect,  therefore, 
was,  to  give  to  these  eight  guilds  a  monopoly,  which,  under 
any  circumstances,  must  have  been  untenable. 

The  point  in  this  case  turned  upon  the  freemen  who  had 
carried  the  election  not  being  legally  made,  as  alleged  by 
the  petitioner;  because  they  were  elected  by  the  common 
council,  who  had  no  power  to  make  them ;  that  they  had  no 
previous  qualification  for  admission  to  the  brotherhood  of  one 
of  the  guilds ;  and  because  they  were  fraudulently  and  occa- 
sionally made. 

Parol  evidence  was  given  to  disprove  the  right  of  the  com- 
mon council  to  make  honorary  freemen,  or  to  confer  the 
freedom  upon  any  who  were  not  members  of  the  guild, 
acquiring  the  right  by  birth  or  servitude ;  and  to  show  that 
the  first  attempt   to  make,  honorary  freemen  had  only  been 
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Geoiyiii.  ^^^^  60  or  70  years  before,  and  that  they  were  caHed 
1786.  «  mushroom  freemen."  A  record  of  the  corporation  called 
the  "  Dormont  Book,"  of  the  date  of  1661,  was  given  in 
evidence,  subscribed  by  the  mayor  and  council,  with  four 
of  every  occupation  in  the  city,  in  the  name  of  the  whole 
citizens  and  inhabitants.      The  book  in  its  title  purported 

Inhabitants  to  be  the  register  of  the  commonwealth  of  the  inhabitants. 
It  chiefly  related  to  preserving  the  money  and  property  of 
the  city ;  and  there  was  in  it  an  order  respecting  the  making 
of  the  freemen,  in  the  following  form  : 


Stet.  That    the    mayor    of    himself 

Mayr    alone    shall     shall    not    hereafter    make    any     outmen 
make  no  freemen  of    fremen,  without  the  advice  of  the 

outmen,  moste     parte     of    the    counsale    and  fmtre 

ofeverie  occupacin      which  is  agreeable  to  the  auncient 

custom  and  constitutione  of  the  citie. 


Originally  it  stood  without  the  words  in  italics,  which  were 
added  in  the  wide  margins  of  the  book,  so  as  to  become  a 
part  of  the  order,  and  of  the  maiginal  abstract.  The  hand 
writing  of  the  additions  appears  to  be  very  ancient ;  the  word 
^'  stet"  was  prefixed  to  the  greatest  part  of  the  orders  in 
this  book.  Many  of  them  had  interlineations  and  alterationB 
in  a  different  hand. 

This  appears  to  be  another  instance  in  which  an  irregular 
mode  is  adopted  for  the  purpose  of  giving  the  companies  a 
share  in  the  municipal  government :  and  there  is  a  subsequent 
order,  empowering  the  mayor  and  council  with  four  of  the 
election  of  every  occupation  to  displace  certain  officers. 
It  appeared  from  the  book  that  many  entries  had  been  made  in 
it  subsequent  to  the  original  writing,  and  incorporated  among 
the  ancient  writing,  in  the  wide  margin  of  the  book. 

1602.  The  court  leet  is  mentioned  in  1602,  the  first  year  of  the 
reign  of  James  I. 

1579.  In  1579,  a  person  was  disfranchised  for  having  with- 
draum  himself,  but  coming  again  to  reside  there,  he  was  again 
admitted  as  a  freeman,  and  to  his  former  office. 
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In  1689,  many  freemen  having  been  unduly  elected,  were  o^*'**"'- 
ordered  to  be  disfranchised.  1689. 

In  1713,  it  was  ordered,  that  none  should  be  made  free      1713. 
who  had  not  served  their  time  to  some  one  who  had  a  right  to 
take  apprentices,  or  had  a  right  to  claim  their  freedom  by 
birth. 

In  1741,  the  order  of  1713  being  considered  doubtful  and      i74i. 
uncertain,  was  ordered  to  be  repealed. 

In  1736,  a  person  was  admitted  an  ex  gratia  freeman;  but     1736. 
in  1750,  the  making  of  ex  gratia  honorary  freemen  was  com-     1750. 
plained  of  by  the  other  freemen,  as  an  encroachment  upon    freemen! 
their  liberties,  and  very  prejudicial  to  their  rights;  and  an 
order  was  thereupon  made  that  no  person  should  be  ad- 
mitted a  freeman  unless  he  was  entitled  by  birth  or  servitude : 
and  steps  were  taken  to  prevent  any  other  admissions. 

In    1757,    there    appears   to    have  been  some   disputes     1757. 
between  the  common   council   and  the  freemen,  upon   the 
subject  of  making  honorary  freemen^  when   a  compromise 
took  place  involving  the  abandonment  of  that  practice. 

In  1768,  another  order  was  made  expressly  for  the  same  1753. 
purpose;  but  the  proceedings  were  stated  to  have  arisen 
out  of  some  personal  altercations  in  the  city.  And  in  1759,  1759. 
an  order  recites,  that  the  former  directions  had  been  found 
inconvenient,  by  excluding  from  the  corporation  persons  of 
probity  and  distinction,  who  might  be  useful  to  it.  And, 
therefore,  the  order  was  annulled,  and  the  common  councilmen 
were  authorized  to  make  freemen,  as  it  was  stated  they  had 
immemorially  done — an  observation  which  is  obviously  inac- 
curate. 

These  orders  being  all  repealed,  on  the  following  day,  1 195 
persons  were  made  free ;  and  between  the  months  of  Sep- 
tember, 1784,  and  February,  1785,  no  less  than  1443  freemen 
were  made — and  between  1688  and  1784,  the  number 
admitted  was  1520. 

Quo  warranto  informations  were  obtained  against  three  of 
the  new  freemen,  upon  which  they  all  suffered  judgment  of 
ouster  to  pass  against  them,  there  being  demurrers  to  the 
replication,  which  they  declined  to  argue. 
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^^^'^"^'  The  new  freemen  appeared  to  have  been  made  from  lists 
1768.  prepared  for  the  purpose— one  man  having  a  list  of  about 
500  persons,  chiefly  colliers. 

In  the  evidence  and  documents  produced  upon  the  behalf 
member.  ^^  ^®  sitHng  member,  the  inquests  were  spoken  of:  and  any 
freeman  departing  the  city,  for  a  year  and  a  day,  was  to  lose 
his  freedom.  The  mayor  was  prohibited  from  making  finee- 
men  alone :  and  no  freeman,  being  out  of  the  city,  was  to 
take  an  apprentice. 

It  appeared  that  the  guild  books  were  only  extant  from 
1608.  The  committee  decided,  that  the  petitioner  was  duly 
elected,  and  thereby  properly  negatived  the  right  of  the 
honorary  freemen. 

After  this  decision,  a  son  of  a  freeman  who  had  not  been 
admitted  into  a  guild,  obtained  a  mandamus  to  be  admitted. 
This  was  suspected  to  have  been  done  by  the  concurrence  of 
the  common  coimcil.  Application  was  therefore  made  to  the 
court  by  other  persons,  to  be  admitted  as  parties,  to  prev^it 
a  collusive  judgment  upon  the  writ;  and  they  were  allowed 
to  defend  the  prosecution  upon  the  behalf  of  the  guilds. 
The  return  to  the  mandamus  brought  the  question  of  the 
previous  guild  right  to  issue,  and  the  cause  was  tried  by 
a  special  jury,  before  Lord  Kenyon,  in   the    sittings  after 

1789.  Michaelmas  term,  1789,  when  a  verdict  was  given  for  the 
prosecution  against  the  supposed  right. 

Guilds.  Thus,  also,  was  the  connexion  of  the  guilds  toith  the  mtmi* 
dpal  constittUion  of  the  place  properly  annulled.* 

1784.  About  the  same  time,  a  quo  warranto  was  filed  against 
one  who  was  made  free  in  1784^  and  who  was  also  an  alder- 
man, calling  upon  him  to  show  by  what  right  he  claimed  to  be 
a  freeman.  He  pleaded  charters,  &c.  in  support  of  the  right 
of  the  common  council  to  make  freemen.  The  prosecutor 
replied  a  denial  of  their  right — ^the  rejoinder  took  issue  upon 
the  replication,  and  the  cause  was  ready  for  trial  at  the  summer 

1790.  assizes  of  1790,  but  the  defendant  withdrew  his  plea,  and 
judgment  of  ouster  was  signed  against  him. 

Thus,  after  a  mature  inquiry,  two  of  the  great  abuses  were 

•  See  before,  Introduction,  xiv.,  and  the  London  Statute,  1724. 
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stopped  at  Carlisle;  and  the  previous  assertions  of  their  ille-  ^^^^b^^* 
gality  thus  confirmed.  i"?^ 

In  1791,*  the  right  was  determined  to  be  in  the  freemen  179L 
duly  admitted  and  sworn,  having  been  previously  admitted 
brethren  of  one  of  the  eight  guilds  or  occupations,  and 
deriving  their  title  to  such  freedom  by  being  the  sons  of 
freemen,  or  by  service  of  seven  years'  apprenticeship,  to  a 
freeman  resident  during  such  apprenticeship  within  the  city, 
and  no  other : — another  striking  specimen  of  the  complexity 
in  which  these  questions  may  be  involved  by  the  doctrine  of 
corporations,  and  containing  only  two  circumstances  which 
refer  to  the  original  nature  of  burgess-ship,  viz.,  their  being 
otfree  condition,  and  being  admitted  and  sworn. 

The  same  right  was  repeated  in  1796. 

STEYNING. 

The  report,  by  Mr.  Eraser,  of  the  decision  in  17Q2,  as  to  1792. 
Steyningy  to  which  we  have  before  cursorily  referred,^ 
shows,  in  the  course  of  the  evidence,  that  there  was  a  court 
leet  yf'x^m  the  borough,  at  which  there  was  B,jury,  and  the 
beadborough,  as  the  under  constable,  always  returned  a  list 
of  persons  liable  to  serve  on  the  jury;  and  that  the  jury 
returned  one  constable  for  the  next  year — and  the  constable 
of  the  year  named  another,  one  of  whom  the  steward  ap- 
pointed. Another  witness  stated  (according  to  the  common 
law)  that  a/2  the  inhabitants  within  the  borough  were  sum- 
moned to  the  borough  court  leet.  Another  witness  spoke  of 
persons,  a  short  time  before  the  election,  boiling  their  pots 
in  the  streets  to  make  themselves  conspicuous  as  inhabitants; 
and  the  steward  of  the  borough  was  called,  and  produced 
proceedings  at  the  court  baron  and  court  leet  of  the  borough.  Court  leet. 
from  1675  to  1723 ;  and  it  appeared  that  those  courts  were 
usually  held  upon  the  same  day,  but  no  court  baron  had 
been  held  since  1730.  Presentments  at  the  view  of  frank- 
pledge, were  produced,  as  well  as  at  the  court  baron  with  res- 
pect to  the  tenure,  fealty,  and  reliefs. 

In  the  result  the  committee,  by  their  determination,  which 

*  4  Doug.  480.  t  See  before,  p.  97. 
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George  III.  ^^  have  previously  given,  decided  most  properly  that  the 

1792     right  of  voting  or  burgess-ship  was  not  confined  to  the  house- 

holders  of  ancient  burgages ;  but  according  to  the  principles 

before  urged,  it  extended  to  all  the  inhabitant  householders 

in  the  borough,  whetlier  old  or  new. 

L[SK£ARD. 

The  court-leet  is  also  mentioned  in  the  reports  of  the 
Liskeard  cases  by  Sergeant  Peckwell. 

This  place'"'  had  been  created  a  borough  in  the  reign  of 
Henry  Ill.f  Its  decenna  was  mentioned  in  the  time  of 
Richard  Ih,X  ^'^^  received  a  charter  of  incorporation  from 
Queen  Elizabeth. 

It  became  the  subject  of  parliamentary  investigation  in 
the  44th  of  George  III.  upon  a  petition  of  appeal,  under  the 

1B04.  statute  of  the  28th  George  III.,  c.  62,  s.  26,%  against  the 
decision*of  the  committee  in  1803,  who  had  decided  that  the 
elective  franchise  was  vested  in  the  "  mayor  and  burgesses  of 
the  borough,"  and  not  ''  in  the  inhahitants  paying,  or  liable 
to  pay,  scot  and  lot.'^W 
Petitioners      To  support  the  claims  of  the  latter,  the  constitutions  of 

1587.  the  borough,  which  had  been  made  in  the  30th  of  Elizabeth, 
were  produced  in  evidence ;  commencing  by  a  recital,  that  for 
the  better  government  of  the  burgesses  and  inhabitants,  the 
mayor  and  eight  chief  counsellors,  (in  accordance  with  the 
charter  of  Elizabeth)  had,  together  with  the  general'consenl 
of  the  residue  of  the  burgesses  and  inhabitants^  aenreed — ^that 

Coustitu-        .  ^  .        .  ^   ^ 

tionB.  nme  of  the  chief  inhabitants  should  be  reputed  to  be  the 
superior  burgesses,  chief  masters,  counsellors,  and  governors 
of  the  town. 

That  there  should  be  fifteen  others  of  the  most  sufficient 
of  the  residue  of  the  burgesses,  who  should  be  reputed  the 
inferior  bui^esses,  as  the  homagers  at  law  days.^  That 
they  should  not  be  removed  from  their  offices  during  life, 
except  they  departed  or  dwelt  out  of  the  town  or  borough,  ^c. 

•  See  before,  p.  464.  t  Sec  before,  p.  753.  %  See  before,  p.  1408. 

§  3 Peck.  p.  175.  %  See  Peck.  p.  111. 

%  The  Iav)  day  is  clearly  the  court  Uet ;  but  the  hamagert  belong  to  the  court 
baron. 


LISKEARD.  2189 

TikBt  no  persons  should  be  eleeted  mayor ,  constable^&c.  kc.  ^^^^Q^^^- 
who  was  not  at  the  time  of  such  election,  a  burgess  con^     IB04. 
Tnarantf  inkaiitant  amd  dweXHng  within  the  town.* 

That  all  offices  to  be  disposed  of  by  the  town,  should  be 
held  only  durante  bene  placito. 

That  no  burgess  or  inJtaiiiant  should  sue  or  implead  out  of 
the  borough,  any  burgess  or  inhabitant  in  any  foreign  court, 
concerning  matters  determinable  within  the  same,  upon 
pain  of  fine  and  disfranchisement. 

That  every  burgess  should  once  a  year  pay  one  penny  of 
silyer,t  in  testification  of  his  burgess^Aip. 

That  if  any  burgess,  or  other  inhabitant^  received  or  ad- 
mitted any  stranger  to  dweU  in  any  of  their  houses  within 
the  borough,  without  license  of  the  mayor,  five  of  the  mas- 
ters, and  eight  of  the  fifteen,  and  did  not  remove  such 
stranger  within  one  quarter  of  a  year,  after  warning  from  the 
mayor,  should  forfeit  lOZ. 

That  every  town-bom  child  should  pay  for  his  fine  of  bur- 
gess-ship bs.\  and  every  stranger  Vis,  Ad.  The  difference 
in  the  fine  between  a  town-bom  child  and  one  who  was  a 
stranger,  is  reasonable  enough ;  but  there  is  no  other  dis- 
tinction as  to  the  right  of  any  other  inhabitant  householders 
to  be  admitted. 

That  no  inhabitant  be  made  a  burgess,  without  the  coun- 
cil of  the  ^hole  town  be  called  for  receiving  him.j: 

The  following  entries  are  to  be  found  upon  the  court     1497. 
rolls,  commencing  in  the  13th  of  Henry  VII.,  and  terminat- 
ing in  the  third  of  Charles  II. 

'^  At  this  court,  came  W.  C,  and  J.  C,  and  did  fealty  to     i496. 
the  mayor  and  commonalty,  to  become  free  burgesses  of  the 
borough,  and  each  of  them  gave  for  a  fine  2s.  6d.'^ 

"  8  Henry  VIIL — At  a  law  court  held  on  Thursday  next     1517. 
after  the  feast  of  the  Epiphany,  J.  R.,  and  J.  M.,  made 

*  These  would  form  the  proper  description  of  a  suitor  at  the  court  leet. 

t  This  is  the  eert  money — certum  letse — or  cense  money — of  which  mention  has 
been  before  made. 

t  This  also  is  consistent  with  the  general  law,  as  the  other  burgesses  were  to  judge 
either  by  themselves  or  the  jury,  of  their  fitness  by  condition,  station,  and  cha- 
racter. 


2140  LISKEARD. 

^^'^'g*^^^'  fine  to  be  free  burgesses,  and  they  were  ttoarn,  and  gave  for 

1804.     a  fine  2s.  6rf/' 

1531.  «  22  Henry  VIIL— At  this  court,  came  J.  R.,  and  J.  H^ 
and  prayed  of  the  mayor  and  commonalty  Ucense  to  be 
burgesses  within  the  borough,  according  to  the  ancient  cus- 
tom of  the  borough,  and  they  were  admitted  by  their 
oaths:'* 

1608.  2  James  I. — The  following  lists  are  contained  in  the  court 
books : — 

1.  Names  of  the  free  tenants  .  .65. 

2.  Names  of  the  burgesses  ...  69. 

3.  Names  of  the  resiants  ....  53. 

It  appeared  that  some  of  the  names  had  been  struck  out 
of  the  last  list,  in  consequence  of  the  persons  having  been 
admitted  to  the  freedom  of  the  borough,  on  payment  of  fines 
and  being  sworn. 
1607.  ''  4  James  I. — At  a  law  court  and  view  of  frankpledge,  the 
jury  present,  J.  T.,  for  that  he  keepeth  a  public  shop  within 
the  liberty,  not  being  a  burgess,''  &c.t 

''  At  this  court,  S.  P.  is  admitted  to  be  a  burgess  within 
the  borough,  and  to  have  the  liberties,  privileges,  and  fran- 
Pledgei.  chises :  and  he  found  pledges  for  his  fine,  and  is  fined  Vis.  4d., 
because  he  was  bom  without  the  borough.'' 

There  are  three  other  similar  entries — ^'  R.  C.'s  fine  was  6s,, 

because  he  was  bam  within  the  borough." 

1686.        In  the  36th  Charles  II.,  a  writ  of  quo  warranto  was 

brought  against  the  borough,  upon  which  the  mayor  and 

Surrender,  capital  burgesses  surrendered  their  liberties  to  the  Earl  of 

Bath. 

James  II.  granted  the  burgesses  another  charter,;):  by 
which  21  persons  were  declared  to  be  free  of  the  borough — 
most  of  them  of  high  rank,  and  non-residents. 

*  There  are  many  similar  entries. 

t  See  before,  Yarmouth,  Lynn,  and  Chester  leet  rolls. 

t  An  alderman  of  the  name  of  Hoblyn  stated,  that  '*  it  was  never  regarded  by 
"  the  corporation  but  as  waste  paper,  and  was  only  taken  out  of  the  corporatioo 
"  chest  in  1793,  in  consequence  of  a  subpoena  duces  tecum  having  been  issued  at 
"  the  instance  of  Lord  Eliot,  but  that  the  chaiter  of  Queen  Elizabeth  had  always 
"  been  in  force  and  acted  upon.*' 
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In  the  fouTth  year  of  the  same  reign,  in  consequence  of  a  P^^e^^^^^* 
clause  in  the  charter,  eight  burgesses  were  disfranchised  by     1688. 
order  of  the  king,  amongst  whom  were  the  Earl  of  Radnor, 
and  Sir  John  Coryton,  Sec. 

Liskeard  first  sent  members  to  Parliament  in  the  23rd  of     1294. 
Edward  I. 

The  indenture  of  return  in  the  sixth  and  seventh  of  Ed- 
ward IV.,  was  made  by  "  the  bailiff  of  the  borough  and  all 
others  his  comburgesses/'  who  elected  two  burgesses  com-- 
morant.  In  the  first  and  second  of  Philip  and  Mary,  by 
the  "  mayor  and  burgesses,  inhabitants  of  the  borough." 

In  the  fourth  and  fifth  of  Philip  and  Mary, ''  the  whole  town 
and  burgesses  elected.'^  In  the  26th  of  Elizabeth,  **  by  the 
mayor  and  burgesses,  with  their  unanimous  consent."  In 
the  12th  of  Anne,  "ex  unanimi  consensu.'*  1  George  II.,  by 
"  the  mayor,  six  capital  burgesses,  and  29  other  names."  &c. 

Evidence  as  to  the  tuage  was  also  given,  from  which  it 
appeared,  that,  in  1761,  a  Mr.  Morshead,  upon  an  election, 
canvassed  none  but  the  freemen — and  the  usage,  as  far  back 
as  the  testimony  of  aged  persons  went,  proved  that  ''  the 

mayor  and  freemen  only,"  exercised  the  elective  franchise. 

The  committee  decided,  that  the  right  was  "  in  the  mayor    Right. 

and  burgesses  of  the  borough :"  which,  in  form  at  least, 
was  a  determination  consistent  with  the  general  law,  how- 
ever the  term  burgess  may  have  been  misapplied. 

CHIPPENHAM. 

• 

Chippenham,'*  the  history  of  which  we  have  already  de- 
tailed, became  again  the  subject  of  parliamentary  investiga- 
tion, in  1803 :  and  the  following  statements  of  the  right  were    1809. 
delivered  by  the  parties.f 

For  the  petitioner — ^that  it  was  "  in  the  bailiff,  burgesses,  Petitioner. 
''  and  freemen,  being  householders  of,  and  resident  in,  the 
"  ancient  burgi^e  houses  within  the  borough." 

For  the  sitting  member — that  in  was  "  in  the  bailiff  and  ^]|^jjfj^ 
'*  burgesses  at  large ;    that  is  to   say,  being  inhabitants 
"  within  the  borough,  paying,  or  liable  to  pay,  poors'  rates." 

•  See  before,  pp.  153, 1181, 1189.  t  I  Peck.  260. 


u 
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otQfge  in.  In  ^ije  course  of  the  discussion,  the  following  propositions 
IB03.  were  acquiesced  in  by  the  committee ;  showing  the  intricacy 
in  which  the  right,  of  election  in  Chippenham  was  involved, 
by  departing  from  the  simple  system  of  the  inhabitant 
householders  voting — and  adopting  the  technical  grounds 
upon  which  the  supposed  right  of  the  ancient  houses  was 
founded. 

1.  "  The  vote  of  a  freeman,  being  the  bona  fide  house- 
holder of,  and  resident  in,  an  ancient  burgage  house  within 
the  borough,  was  good,  notwithstanding  he  had  taken  into 
his  house  lodgers  or  inmates. 

2.  "  The  vote  of  such  person  was  good,  though  some 
stable,  malt-house,  or  out'-building,  yard,  garden,  or  field, 
which  could  be  proved  to  have  been  at  some  former  lime 
occupied  together  with  the  house,  was  in  the  occupation  of 
a  different  person. 

3.  "  The  vote  of  such  person  was  good,  though  his  house 
did  not  cover  the  whole  site  occupied  by  the  former  house ; 
no  vote  having  been  ever  tendered,  nor  any  burgage  privilege 
ever  exercised,. in  respect  of  the  residue. 

4.  "The  vote  of  such  person  was  good,  though  another 
house  stood  on  part  of  the  old  site ;  no  vote  having  been 
ever  tendered,  nor  any  burgage  privilege  ever  exercised,  in 
respect  of  such  other  house." 

The  committee  decided,  that  the  statement  delivered  by 
the  petitioner  was  the  right  of  election — and  he  was  seated 
accordingly. 

EVESHAM. 

One  other  case,  which  has  already  been  the  subject  of 
some  observations,  requires  to  be  mentioned.* 

Evesham  was  originally  an  ecclesiastical  possession  :  but 
in  the  reign  of  Edward  I.  it  had  its  burgages.     It  ii 
^  1|M«  returned  members  at  that  period ; 

6JU  The  *'  good  men"  of  Evesham  received  a  charter  from 
1004.  that  king,  and  another  from  Henry  IV.  Its  law  dayy  or  court 
1420.     leety  and  the  steward  and  jwry,  are  mentioned  in  the  reign  of 

•  See  before,  pp .  21 1 .  626,  661 .  791 .  ^ 
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Edward  IV.    And  further  minute  particulars  respecting  that  Q«>'geJ"' 
court  are  to  be  found  in  the.  reign  of  Queen  Elizabeth ;  and     1592. 
the  franchised  and  disfranchised  men  are  sppken  of.     It  was 
restored  to  return  members  to  Parliament  in  the  reign  of 
James  I.      w 

In  the  thipd  year  of  which  reign,  the  following  charter  1605. 
was  granted  to  it;  commencing  with  a  recital,  that  the 
borough  was  ancient  and  populous — ^that  the  hargesses  had, 
from  time  immemorial,  sometimes  been  called  by  the  name 
of  bailiffs,  aldermen,  and  burgesses  of  the  borough;  and  some- 
times by  other  names,  and  had  enjoyed  divers  liberties,  &c. 
by  reason  of  charters,  and  divers  prescripiions,  and  usages, 
within  the  borough  anciently  accustomed.  That  the  town  of 
Bengworth  adjoined  the  borough  of  Evesham,  and  that  many 
dissensions  and  violations  of  the  peace  were  committed, 
without  punishment,  within  the  town  of  Bengworth,  through 
the  defect  of  good  government,  to  the  great  damage,  as  well 
of  the  resiants  and  tenants  within  the  towp,  as  of  the  bur- 
gesses, and  inhabitants  of  the  borough  of  Evesham ;  for  which 
reasons,  as  well  the  bailiffs,  aldermen,  and  burgesses  of  the 
borough  of  Evesham,  as  the  tenants,  resiants,  and  inhabi- 
tants of  the  town  of  Bengworth,  had  humbly  besought  the 
king  to  create,  as  well  the  bailiffs,  aldermen,  and  burgesses 
of  the  borough  of  Evesham,  by  whatsoever  name  or  names 
of  corporation  or  incorporation,  they  theretofore  had  been 
incorporated,  as  the  tenants,  resiants,  and  inhabitants  of  the  Corporate. 
town  of  Bengworth,  into  one  body,  corporate  and  politic,  by 
the  name  of  the  ''  mayor,  aldermen,  and  bui^esses  of  the 
borough  of  Evesham,  in  the  county  of  Worcester."  The 
king,  therefore,  granted,  for  the  better  keeping  of  the  peace, 
and  for  the  government  of  the  borough  and  town,  and  of  the 
people  there  inhabiting,  and  of  all  others  thereto  resorting, 
that  the  borough  of  Evesham,  and  the  town  of  Bengworth 
should  from  thenceforth  be  one  undivided  and  free  borough,  ^  Free 

borough. 

of  itself;  and  that  as  well  the  bailiffs,  aldermen,  and  buv'^ 
gesses  of  the  borough  of  <  Evesham,  as  the  tenants,  resiants, 
and  inhabitants  of  the  town  of  Bengworth,  and  their 
successoi-s,   whether   theretofore    lawfully  incorporated   or 

1)iJiX  JU^  M  ••  1  ^iifUlu^ :  ^  /;f  «Xa-' 
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^^^'*^'"'  not,  should  be  from  thenceforth  one  body  corporate  and 
politic,  by  the  name  of  ^*  mayor,  aldermen,  and  burgesses  of 
"  the  borough  of  Evesham,  in  the  county  of  Worcester," 
&c.  &:c. 

Powers  are  then  given  for  the  election  of  seven  buigesses, 
who  were  to  be  called  "  aldermen" — and  12  burgesses,  who 
were  to  be  called  "  capital  burgesses" — and  to  have  also 
a  recorder  and  chamberlain — ^all  of  whom  were  to  be  the 

Common  common  council,   from    which    one    was    to  be   annually 

council.  '  "^ 

elected  as  mayor.  Also  24  burgesses  of  the  borough,  who 
were  to  be  called  assistants — to  be  aiding  and  assisting  the 
mayor  in  all  business,  &c.  respecting  the  borough. 

The  mayor,  aldermen,  recorder,  chamberlain,  and  capital 
burgesses,  to  make  statutes  and  ordinances  for  the  govern- 
ment of  the  borough,  the  inhabitants,  and  resiants,  &c.  The 
first  mayor,  aldermen,  and  capital  burgesses,  were  named 
and  appointed. 

The  aldermen,  as  vacancies  occurred,  were  to  be  elected 
by  the  common  council,  from  the  capital  burgesses.  The 
capital  burgesses,  by  the  common  council,  from  the  bui^ 
gesses. 
RetiaDts.  That  one  of  the  resiants  and  inhabitants  of  Bengworth  was 
to  be  elected  to  the  mayoralty  every  seven  years :  and  four 
of  the  twelve  capital  burgesses — and  eight  of  the  24  assist- 
ants, were  to  be  inhabitants  and  resiants  within  the  parish  of 
Bengworth. 

The  high  steward,  recorder,  and  chamberlain,  were  named 
and  appointed. 
Membexs  And  it  was  directed,  that  there  should  be,  within  the 
menu  borough,  two  burgesses  of  Parliament ;  and  that  the  mayor, 
aldermen,  burgesses,  and  their  successors,  upon  any  writ  of 
election  of  burgesses  of  Parliament,  to  them  directed,  might 
have  power  and  authority  to  elect  and  nominate  two  discreet 
and  honest  men  to  be  burgesses  of  the  Parliament  for  the 
borough.  • 

A  grant  of  fairs  and  markets  then  follows,  with  a  clause 
"  that  no  stranger,  not  being  a  burgess  of  the  borough,  should 
sell,  or  expose  to  sale,  any  merchandise,  &c.  except  in  gross, 
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within  the  borough  or  liberties,  unless  in  the  time  of  fairs  or  oeorgein. 
markets,  &:c.,  under  pain  of  the  goods  being  forfeited."  1606. 

A  view  of  frankpledge  of  all  the  inhabitants  and  resiants  Frank. 
is  granted  to  the  mayor,  aldermen,  and  burgesses,  "  and  the 
mayor,  aldermen,  and  capital  burgesses,  have  authority  to 
choose  as  many  persons  inhabiting  and  residing,  as  well 
without  the  borough  as  within,  to  be  burgesses,"*  as  to  the  Burgesses, 
mayor,  aldermen,  and  capital  burgesses  should  seem  most 
conducive  to  the  public  good  and  advantage  of  the  bo- 
rough, in  the  same  manner  and  form,  and  under  the  same 
corporal  oath,  to  be  taken  by  every  of  the^burgesses  so 
chosen  and  assigned,  as  the  burgesses  within  the  bprough 
of  Evesham  used  formerly  to  take ;  and  that  such  burgesses 
might  enjoy  all  liberties,  &c.  which  had  boen  granted  to  the 
bailiffs,  aldermen,  and  burgesses  of  the  borough  of  Evesham, 
by  that  or  any  other  name  or  names  whatsoever  theretofore 
incorporated,"  &c. 

It  appears  from  the  recital  of  this  charter,  that  Evesham 
was  previously  a  borough ;  and  in  the  subsequent  descrip- 
tion of  the  place,  it  is  stated  to  be  an  ''  ancient  borough." 
The  burgesses  are  said  to  have  enjoyed,  time  out  of  mind, 
as  well  by  reason  of  charters  as  by  "  prescription,"  divers 
liberties,  &c.  But  considering  the  documents  before  stated, 
the  prescriptive  existence  of  the  borough  appears  decidedly 
negatived;  and  some  of  them  seem  to  import,  even  to  a 
period  but  little  antecedent  to  the  charter,  that  Evesham, 
though  a  town  of  importance,  was  not  a  borough. 

It  has  been  erroneously  assumed,  that  the  recital  of  this 
charter  "affirms  the  prescriptive  existence  of  the  corpora-  Corpora- 
tion," but  there  are  no  words  to  justify  such  a  conclusion, 
the  prescription  being  confined  to  the  borough. 

If  the  charters  to  Evesham,  coupled  with  the  resolution  of 
1669,  be  accurately  considered,  it  will  be  found  that  the 
right  of  election  is  constitutionally  vested  in  the  '^  burgesses" 
at  large.     The  only  question  is,  who  they  are  ? 

*  This  charter,  like  many  others,  speaks  only  of  the  "  burgestet ;"  not  of  the  free- 
men :  and  yet  the  freemen  are  the  persons  who,  in  modern  times,  have  exercised  the 
privileges. 

6x 
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^^^  "^'     There  was  before  this  charter  no  express  provision  for 

1^05.     making  or  electing  burgesses ;  and  therefore  there  must  have 

urgemes.  j^^j^  some  mode  by  which  they  were  previously  made  or 

designated^     Considering  the  documents  before  stated,  no 

person  can  reasonably  doubt  that  they  were  the  inhoMtanU 

of  the  borough — that  they  were  designated  as  such  by  being 

^^^-    suitors  of  the  court  leet,  as  residents;  and  that  they  were 

made,  by  being  sworn  at  the  court  leet,  before  which  they 

were  not,  in  fiftct,  *^  legales  homines ;"  nor,  in  reality,  knovm 

or  recognized  by  the  law,  otherwise  than  as  villains,  inmates, 

or  vagrants. 

>^    Evesham  received  another  charter  in  the  third  year  of 

1605.     James  I.,  oommencing  with  a  recital  in  every  respect  similar 

to  that  of  the  preceding ;  with  the  usual  corporate  powers. 

.   The  boundaries  of  the  borough  differ  materially  from  those 

of  the  first  charter.    . 

The  appointment  of  the  mayor,  aldermen,  recorder,  and 
capital  bui^esses  is  then  regulated,  with  a  clause  respecting 
the  24  assistants. 

.  It  should  be  observed,  this  clause  does  not  appear  to  be 
now  acted  upon,  as  there  are  no  assistants :  though,  from  the 
documents  hereafter  referred  to,  it  is  clear  the  assistants 
existed  in  the  borough  for  a  long  time  after  the  granting 
of  this  charter ;  and  should  this  integral  part  of  the  corpo- 
ration be  extinct,  and  not  capable  of  being  revived,  it  may 
be  an  important  question,  how  fiir  the  corporation  is  or  is  not 
thereby  dissolved. 

This  charter,  containing  provisions  in  every  respect  sub- 
stantially the  same  as  that  granted  in  1603,  it  is  not  neces- 
sary to  make  any  further  extracts. 

It  has  been  assumed,  that  it  draws  an  evident  distinction 

Burgeises.  between  the .  burgesses  of  Evesham,  who  were  incorporated ; 

and  the  resiants,  tenants,  and  inhabitants  of  Bengworth,  who 

were  not  incorporated ;  and  therefore  it  becomes  requisite  to 

consider  the  constitutional  effect  of  that  part  of  the  charter. 

It  seems  that  Bengworth,  before  that  time,  formed  no 

Resiants.  part  of  the  borough,  the  resiants  there  not  owing  suit  at  the 

court  leet  of  the  borough,  nor  heing  incorporated.    The  con- 
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sequence  of  which  must  have  been,  that  they  owed  suit  as  ^^'g^'"* 
resiants,  either  at  the  sheriff's  touriiy  or  at  some  other  leet ;  i^os. 
from  neither  of  which  could  the  king's  charter  altogether 
discharge  them;  though  it  probably  had  the  power  to  change 
the  place  or  court  to  which  such  suit  should  be  due.  So 
hr  the  charter  could  be  effectual.  As  it  might  also  be  to 
incorporate  the  resiants,  tenants,  and  inhabitants  of  Beng- 
worth  with  the  burgesses  of  Evesham:  and  in  that  manner 
give  them  a  share  with  the  burgesses  of  the  privileges 
enjoyed  under  the  charter  of  the  king.  This  the  king  had 
the  power  of  granting;  because  that  which  the  king  could 
grant,  he  might,  by  the  consent  of  the  grantee,  communicate 
also  to  another.  So  likewise  with  respect  to  the  extension 
of  the  jurisdiction  of  the  mayor,  aldermen,  and  recorder  of 
Bengworth :  for  it  has  ever  been  the  undoubted  prerogative 
of  the  crown  to  create,  new  model,  abridge,  or  extend  any 
of  the  local  jurisdictions,  as  a  part  of  the  executive  authority, 
frequently  exercised  in  the  establishing  of  new  jurisdictions, 
and  in  the  ordinary  case  of  special  commissions.  But  as  to 
the  right  of  electing  members  to  Parliament,  that  being 
once  vested  in  any  class  of  voters,  could  not  be  transferred 
to  or  shared  with  others  by  means  of  the  king's  charter 
alone :  and,  consequently,  as  the  burgesses  of  Evesham  only 
returned  members  to  Parliament  before  the  second  charter 
of  James  I.,  without  the  parish  of  Bengworth  (which  must 
then  have  voted  for  the  county  members,  and  contributed  to 
their  wages),  that  charter  could  not  have  enabled  the  resiants, 
tenants,  or  inhabitants  of  Bengworth  to  share  the  right  of 
voting  with  the  bui^esses  of  Evesham:  or  have  exonerated 
them  from  voting  for  the  county  of  Worcester ;  or  paying  the 
knight's  wages.  And  this  for  the  most  obvious  reason; 
because  if  the  executive  power  had  that  prerogative,  by  the 
exercise  of  it  the  crown  might  so  change  the  electors  in  each 
place,  by  subtracting  from  one  and  adding  to  the  other,  as  to 
gain  a  universal  ascendancy  over  the  voters  in  general,  and  so 
engross  in  its  own  power  that  of  the  commons — a  thing 
totally  contrary  to  the  vital  principles  of  our  constitution. 
This  charter  seems  also  to  justify  a  conclusion  against  the 

6x2 
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Q*^'^^  "^'  elective  rights  of  the  corporations :   and  to  establish  that 

1606.     hurgess-ship  was  distinct  from  incorporation.    The  burgesses 

Incorpo-  Qf  Evesham  appear  to  have  been  the  same  class  of  persons 

ration.  *  *  ^ 

Burgesses,  as  the  resiatitSy  tenants,  and  inhabitants  of  Bengworth,  with 
whom  they  were  joined:  the  latter  )>eing  called  by  those 
names  because  they  dwelt  in  the  county  at  large;  and 
the  foimer  denominated  *^  burgesses,"  because  they  re- 
sided within  a  borough.  Resiancy  and  inhabitancy — and 
not  incorporation — being  the  real  characteristic  of  both  those 
classes. 

The  clause  as  to  the  creation  of  burgesses  does  not  speak 
of  freemen  at  all;  still  less  of  honorary  freemen:  and  only 
enables  the  '^  mayor,  aldermen,  and  capital  burgesses,  to  elect 

so  many  persons,  as  well  inhabitant  and  conversant  without 

the  borough  as  within,  to  be  burgesses,  as  they  should 
**  think  most  useful  for  the  public  good  of  the  borough." 

At  all  events  the  persons  here  described  are  spoken  of 
Inhabit-  with  reference  to  their  inhabitancy  and  commorancy.  If  the 
^"*^^'  select  body  had  the  general  power  of  making  as  honorary 
freemen  whom  they  liked,  without  reference  to  any  local 
habitation,  then  those  terms  were  unnecessary ;  because  the 
inhabitancy  and  commorancy  would  be  altogether  immaterial. 
To  make,  therefore,  the  whole  of  the  words  intelligible,  some 
other  meaning  for  the  clause  should  be  sought  for.  And  if 
it  can  be  found,  so  as  to  make  the  whole  intelligible  and 
consistent  with  the  other  parts  of  the  charter,  and  the  general 
B«og.  law,  it  should  be  adopted.  Now  the  charter  adds  Beng- 
worth to  the  borough ;  without  theirefore  any  straining  of  the 
words  of  the  charter,  the  extra  burgum  may  be  applied  to 
Bengworth,  and  then  the  power  would  be  to  make  any 
person  inhabiting  or  commorant  within  the  borough  of  Eve- 
sham, or  without  the  borough  in  Bengworth,  a  burgess  of 
Evesham ;  which  construction  is  confirmed  by  the  direction 
at  the  close  of  the  charter,  that  the  persons  so  made  bur- 
gesses should  take  the  same  oath  as  the  bui^esses  had  been 
theretofore  accustomed  to  take.  That  oath  was  an  oath  at 
the  court  leet,  which  none  could  take  but  resiants. 

The  effect  of  the  clause  would  then  be,  to  give  to  the  select 
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body  of  the  corporation  the  power  of  adopting  or  rejecting  with  ^^^''^"'' 
regard  to  their  condition,  station,  and  character,  any  of  the  in-     1605; 
habitants  or  commorants  of  the  place  ;  which  selection  used 
before  to  be  made  by  the  jury  at  the  Uety  under  the  sanction     Leet. 
of  their  oathsj  and  not  arbitrarily,  or  at  their  pleasure.     The 
power,  so  given  to  the  select  body,  if  confined  to  admission 
to  the  corporation  alone,  might  be  I^al ;  but  if  it  was  in- 
tended to  extend  to  the  suit  at  the  leet  it  was  illegal,  because 
the  king  could  not  dispense  with  that  suit,  and  of  course 
he  could  not  give  to  his  grantees  the  power  of  enforcing  or 
dispensing  with  it  at  their  pleasure,  but  only  subject  to  the 
above  considerations. 

It  is  equally  illegal  if  it  extended  to  the  elective  franchise, 
for  the  reasons  which  have  been  given  before.  As  the  grant 
of  the  king  it  should,  if  possible^  be  taken  to  be  legal.  And 
therefore  should  be  treated  as  applied  only  to  admission 
into  the  corporation,  and  not  to  the  suit  at  the  leet,  or  the 
voting  for  members  of  Parliament,  or,  in  other  words,  not  to 
the  original  burgesses. 

In  the  reign  of  Charles  I,  and  Charles  II.,  a  few  municipal 
documents  require  to  be  mentioned. 

In  the    fifth  year  of  Charles  I.,  it   was   ordered,  that     1629. 

Mr. Davi9,  minister — admitted  into  the  liberties  of 

this  bcroughy  and  made  a  freemen  thereof* — should  take  no 
benefit:  but  the  admission  by  Mr.  Hollam,  late  mayor,  should 
be  void,  which  is  done,  not  out  of  any  dislike  to  Mr.  Davis, 
but  the  same  not  being  done  by  the  public  consent  of  the 
mayor,  aldermen,  and  burgesses. 

And  it  is  ordered,  that  the  mayor  hereafter  shall  not, 
without  the  public  consent  of  the  mayor,  aldermen,  and 
burgesses,  admit  any  one  in  the  liberty  of  the  borough,  nor 
make  any  one  free  under  the  penalty  of  201. 

Signed  by  the  mayor,  recorder,  and  10. 

In  the  23rd  of  Charles  II.  is  the  following  entry : —  I67i. 

Whereas  by  the  interruption  of  the  late  times,  it  hath 
been  omitted  to  enrol  and  swear  many  persons  within  this 

*  See  Dote  before,  p.  2145. 
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^^"^  ^^^'  borough,  as  was  heretofore  usual ;  therefore  it  is   ordered 

1605.     that  all  such  persons,  infudntants  of  this  borough,  as  ought 

to  take  the  oath,  do,  upon  summons  to  them  given,  appear 

before  the  mayor  and  chamberlain  to  be  sworn. 

1674.        Three  years  afterwards  an  order  recites,  that  for  dirers 

years  last  past,  and  specially  in  the  time  of  the  late  mayor, 

there  were  many  omissions  and  neglects  incurred  within  this 

corporation,  touching  the  government  thereof;  insomuch, 

that  unto  this  present  time  it  labours  under  the  inconyeni- 

ences  which  then  took  root,  and  especially  many  mistakes 

are  arisen,  and  like  to  arise,  by  reason  of  the  non-enrolment 

of  apprentices,  and  enfranchisement  of  them,  according  to 

the  ancient  and  laudable  custom  of  this  and  all  other  well- 

Gnnd    regulated  cities  and  places.     And  forasmuch  as  the  grcmd 

inquest.      ^  *  ^^ 

inqttest  of  this  borough,  at  the  last  Michaelmas  sessions, 
presented  the  premises  as  a  great  grievance,  it  is  ordered, 
that  every  tradesman  that  shall  take  an  apprentice  within 
the  borough,  shall  within  one  week,  cause  the  same  to  be 
enrolled  in  the  chamberlain's  book.  And  it  is  ordered,  that 
every  person  who  has  a  right  to  his  freedom,  shall  come 
and  appear  before  the  mayor  and  chamberiain,  at  a  certain 
day  and  time  to  be  fixed,  to  be  sworn  as  accustomed. 
1699.  Evesham,  like  other  places,  surrendered  its  charters  in 
the  reign  of  Charles  II.:  and  was  restored  by  the  procla- 
mation of  James  II. 

Freedom  by  apprenticeship,  commorancy  and  inhabitancy, 
are  mentioned  in  the  records  of  the  borough  of  that  reign : 
as  well  as  the  companies  and  fraternities.^ 

In  the  21st  of  Charles  II.,  a  report  upon  a  petition  firom 
this  borough,  stated  the  question  to  have  been — whether  the 
mayor,  aldermen,  and  capital  burgesses  only,  or  the  burgesses 
Kight.    at  lai^e,  had  the  right  of  election. 

And  it  was  resolved,  that  the  common  burgesses  had  voices 
,      in  the  election,  and  that  the  choice  by  the  mayor,  aldermen, 
and  chief  burgesses,  was  not  good. 

The  House  subsequently  confirmed  the  decision  of  the 
committee. 

*  See  before,  p.  1825.  t  See  before,  p.  1829. 
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At  the  election  in  the  42nd  of  George  III.,  the  votes  of  ^^^ "'• 
the  freeholders  were  tendered;  but  they  were  objected  to,  i*®^ 
and  after  consideration  rejected.  This  was  the  first,  and  only 
time,  in  which  their  votes  were  called  in  question ;  till  the 
petition  in  1808,  when  their  right  was  negatived.  In  conse- 
quence of  their  requisition  in  1802,  actions  were  brought 
against  the  mayor ;  hut  they  were  afterwards  discontinued, 
and  costs  paid  to  him. 

The  parliamentary  rights  of  Evesham,  were  again  the  sub-    ^^^^• 
ject  of  contention  in  1819.*     And  it  was  questioned  whether 
the  right   was  vested    '^  in  the  mayor,   aldermen,  capital 
*'  and  other  burgesses,  members  of  the  corporation ;"  or  "in  Pe*i*»<»«» 
"  the  mayor,  aldermen,  and  freemen  of  the  borough,  and  in    ^**u?* 
'^  the  inhabitants  of  the  borough,  paying  scot  and  lot :"  the 
principal  question  being,  whether  under   the  resolution  of 
1669,  "  common  burgesses"  only  meant  such  members  of 
the  corporation  as  did  not  come  under  the  description  of 
"  the  mayor,  aldermen,  and  chief  burgesses." 

The  petitioners   gave   in    evidence    the  charters  of  the  Evidence. 
first  and  third  of  James  I.     The  parliamentary  returns  fix>m 
the  first  of  James  L,    to    the    21st   of  Charles  II.;    and 
the  determination  of  1669.     It  was   urged    for  the  peti- 
tioner, that    to    ascertain    the    meaning     of     the    word 
"  burgess,"    it    was  requisite  to  refer  to  the  charter    of 
James  I.,  as  no  evidence  could  be  found  of  an  earlier  date. 
That  the. returns  to  Parliament  had  since  that  charter  been 
made  by  the  corporation ;  and  that  if  the  other  inhabitants 
had  not  taken  a  part  in  the  election,  having  a  right  so  to 
do,  it  was  but  just  they  should  suffer  for  their  negligence ;  f 
and  that  if  the  inhabitants  had  a  right,  the  committee  in 
1669  would  have  named  them  in  their  resolution. 
.  For  the  sitting  member   it  was  contended,  that  in  the  Burgeu. 
ancient  charter  the  word  "  burgess"  imported  "  inhabitant,"  iniwbiuat 
for  which  position  the  cases  of  Aldborough,  Abingdon,  and 
St.  Ives,  &c.  were  cited,  and  it  was  urged  that  neither  the 

*  CQrbett&  Daniel,  26. 
*    t  It  thould  be  remembered,  that  the  right  of  retarning  memben  to  Parliament  it 
a  right  for  the  public— or  rather  a  duty^which  could  not  be  lost  or  thrown  off  by 
neglect  or  non-user. 
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Q*<"8^  ^^^-  charters,  returns,  nor  usage,  could  confine  the  interpretation 
1819.     of  that  word  "  burgess,"  to  mean  members  of  the  corpora- 
tion only. 
Ri«l>t.        The  committee  decided,  that  the  right  was  in  the  "  mayor, 
"  aldermen,  capital  and  other  burgesses,  members  of  the 
"  corporation." 

This  is  the  most  express  decision  in  favour  of  the  right 
of  the  corporation,  to  be  found  in  the  reports ;  and  could 
have  proceeded  on  no  ground,  but  the  assumption  that 
the  right  was  given  to  the  corporation,  by  the  charter  of 
James  I. : — a  position  which  appears  to  involve  the  uncon- 
stitutional principle,  that  the  king  by  his  charter  could 
declare  what  class  of  persons   should  be  the  electors  of 

members  of  Parliament.* 

« 

LIVERPOOL. 

Liverpool  is  a  place  of  too  much  importance  to  be  passed 

without  a  few  remarks. 

Bargenes.      It  ig  not  mentioned  in  Domesday,t  but  its  burgesses  are 

referred  to  in  a  charter,  quoted  in  the  reign  of  King  John ;% 

and  in  the  reign  of  Henry  III.  the  burgesses   obtained  a 

Heirs,  charter  to  them  and  their  heirs:  and  the  grants  of  King 
John,  Henry  III.,  and  Edward  III.,  were  confirmed  by  Richard 
II.,§  and  again  by  Henry  IV.  and  Edward  IV. 

A  long  petition  to  Parliament  occurs  in  the  reign  of 
Henry  V.,  in  which  the  burgesses  and  their  burgages  are 
mentioned. 

1666.  In  the  second  and  third  years  of  Philip  and  Mary,  the  pre- 
vious charters  were  inspected  and  confirmed  ;  and  it  has  been 
said,  that  one  was  granted  by  Queen  Elizabeth,  but  none 
such  is  to  be  found. 

1636.  The  next  which  appears  is  in  the  second  year  of  Charles  I. 
which  commences  with  a  recital,  that  the  town  of  Liver^ 
pool  was  an  ancient  and  populous  town,  and  the  sole  port  in 
the  county  palatine  of  Lancaster. 

*  It  wai  expressly  and  justly  declared  by  Lord  Mansfield,  that  the  asseml^ling  to 
elect  members  to  Parliament,  was  not  a  corporate  meeting.  See  the  King  v.  Cor- 
poration of  Wells,  2  fiurr.  4003. 

t  See  before,  p.  413.        t  See  before,  p.  461 »        §  See  before,  p.  738,  794. 
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That  the  mayor,  bailiffs,  and  burgesses,  from  time  imme-  ^^^^^  "^* 
moiial,  had  enjoyed  divers  liberties^  &c.,  by  reason  of  charters     ^®^* 
that  had  been  granted  to  them,  by  the  name  of  '^  mayor,  bai- 
liffs, and  burgesses,  of  the  town  of  Liverpool,  in  the  county 
of  Lancaster,"  and  also  by  prescriptions  and  custom. 

That  the  mayor,  bailiffs^  and  burgesses,  had  besought  the 
king  for  the  government  and  advantage  of  the  town  and  port, 
by  whatsoever  name  of  incorporation,  or  whatsoever  names 
of  incorporation,  the  mayor,  bailiffs,  and  burgesses  had  been 
incorporated,  or  whether  they  were  incorporated  or  not — 
to  create  them  a  body  corporate,  &;c. 

The  king  accordingly  granted,  that  the  town  of  Liverpool 
should  for  ever  be  a  free  town  of  itself,  and  the  burgesses  and 
their  successors,  one  body  corporate  and  politic,  by  the  name 
of  "  mayor,  bailiffs,  and  hurgessesy  of  the  town  of  Liver- 
pool ;"  and  that  they  should  have  perpetual  succession,  &c. 

That  there  should  for  ever  be  one  burgess  to  be  mayor — 
two  to  be  bailiffs. 

A  power  is  then  given  to  the  mayor,  bailiffs,  and  bur- 
gesses, to  assemble  and  make  bye-laws  for  the  government 
of  the  town,  upon  public  notice  given  for  that  purpose. 

The  first  mayor,  (Lord  Strange)  and  two  bailiffs,  are  then 
named  and  appointed. 

And  it  was  granted  that  the  mayor,  bailiffs,  and  burgesses 
might  assemble  yearly,  to  choose  and  name  one  of  themselves 
to  be  mayor,  and  two  of  themselves  to  be  bailiffs.  Mayor. 

That  the  mayor,  bailiffs,  burgesses  (and  a  clerk,  appointed 
to  take  recognizances)  might  have  power  to  take  recog- 
nizances, according  to  the  form  of  the  statute  merchant,  and 
statute  of  Acton  Bumel. 

The  first  common  clerk  being  named  and  appointed,  the 
mayor  and  senior  alderman  were  directed  to  be  justices  of  J»»ticei. 
the  peace ;  with  the  same  powers  within  the  town,  as  justices 
have  in  the  county. 

All  the  lands,  &c.,  which  the  mayor,  bailiffs,  and  bur- 
gesses ever  had,  are  confirmed  to  them ;  reserving  the  usual 
rents  that  had  been  hitherto  paid. 

The  borough  was  governed  under  that  charter,  till  the  29th     1677. 
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^^•f*^^^^  year  of  tbe  reiga  of  Charles  II.,  when  some  persons  sup- 
1677.    reptitiously  obtained  another  charter  of  that  date,  giving  the 

^■°^>^  principal  power  of  the  borough  to  a  common  council  of  60.* 
But  the  burgcues  at  large  protested  against  that  grant,  and 
several  of  the  common  councilmen  refused  to  act  under 
it.  Nevertheless  that  body  appear  to  have  continued  to 
exercise  their  authority  until  the  charter  of  the  seventh  of 
William  III.  v\  and  their  proceedings  against tl^e  inhabitants 
appear  to  have  partaken   of  the  violence  of  those  times. 

Surrender.  Chief  Justice  Jefferies  demanded  a  surrender  of  their  char- 
ter ;  which  was  delivered  to  him,  but  soon  after  returned. 

However,  it  being  affirmed  to  have  put  an  end  to  the  privi- 
leges of  the  town,  an  application  was  made  to  James  II.  for 
a  new  charter,  which  was  accordingly  granted  in  the  first 
year  of  his  reign ;  and  confirmed  the  former  mode  of  elect- 
ing the  common  council. 

It  contained  the  objectionable  clause,  making  all  the  offi- 
cers of  the  corporation  removable  at  the  pleasure  of  the 
crown ;  and  having  been  forced  upon  the  burgesses,  it  was 
not  accepted ;  but  declared  null  and  void. 

2  J^IL  "  ^^  *  ^^^^  *^  Windsor,  the  14th  of  August,  1687.  The 
king's  most  excellent  majesty  present  in  council.  Whereas 
by  the  charter  granted  to  the  town  of  Liverpool,  a  power  is 
reserved  to  his  majesty,  by  his  order  in  council,  to  remove 
from  their  employments  any  officers  in  the  town:  and  his 
majesty  having  received  information  of  the  misbehaviour 
of  Oliver  Lyme,  deputy  mayor  of  Liverpool,  and  Sylvester 
Richmond,  justice  of  .the  peace  there,  hath  thought  fit  this 
day  in  council,  to  declare  his  pleasure,  and  doth  accordingly 
order,  that  the  said  Oliver  Lyme,  and  Sylvester  Richmond 
be,  and  they  are  hereby  removed  and  displaced  from  their 
respective  offices  in  the  town  of  Liverpool." 
1GB8.  I^o  king  having  exercised  thi&  power,  the  corporation 
became  alarmed ;  and  in  the  12th  of  September  in  this  year, 
they  made  an  order,  thaf  with  all  due  submission  and  hum- 
**  ble  deference  to  the  power  of  removing  any  officer  in  this 
**  corporation,  James  Prescott,  Esq.  mayor  for  the  time  being, 

*  See  before,  p.  1704.  t  See  before,  p.  1710. 
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*^  shotild  safely  keep  the  wand^  mace^  and  sword,  with  all  o«orgojii. 
"  other  real  and  personal  estate  of  the  corporation,  and  all     im. 
"  that  concerned  the  same,  for  the  defence  of  its  rights,  where* 
^  with  he  was  intrusted,  until  a  successor  should  be  legally 
''  chosen  and  sworn,  according  to  the  charter  and  the  ancient 
'*  custom  of  the  corporation." 

Soon  after  the  Revolution,  the  common  council  obtained  a  will.  ill. 
new  exemplification  of  the  charter  of  Charles  II.  and  dis- 
owned the  charter  of  James,  as  having  been  founded  on  a 
pretended  surrender  which  was  never  recorded.  And  in  the 
same  year  in  which  the  charter  was  granted  by  William  ^^ 
III.,  the  common  council  made  an  order,  in  which  they 
said,  that  *^  endeavours  were  used  to  take  away  or  make 
void  the  charter  of  Charles  II.,  under  which  the  corpora- 
tion derived  many  great  privileges  and  immunities ;"  and 
directed,  that  ^'  the  mayor  and  bailiffs  shall,  at  the  chaise 
**  of  the  corporation,  use  their  utmost  endeavours  to  preserve 
'*  the  same."  ^ 

The  king  subsequently  granted  the  charter  under  which 
the  corporation  is  now  regulated. 

It  commences  with  an  inspeximus  of  the  charter  of 
Charles  I.,  which  it  confirms;  and  then  recites,  ''that  a 
^  few  of  the  burgesses  of  the  town,  by  a  combination  among 
themselves  without  the  assent  of  the  greater  part  of  the 
burgesses  J  and  without  a  surrender  of  the  charter  of  Charles 
*'  I.,  or  any  judgment  of  quo  warranto,  had  procured  the 
"  charter  of  Charles  II. ;  in  which  sundry  material  changes 
''  were  designed  to  be  made  in  the  government  of  the  town, 
''  which  had  caused  many  differences  and  doubts  concerning 
**  the  liberties,  franchises,  and  customs  of  the  town ;  and  also 
*^  concerning  the  election  and  appointment  of  the  mayor,  and 
"  divers  other  officers.'* 

The  charter  then  appoints  a  common  council  of  41  bur- 
gesses, one  of  whom  was  to  be  mayor,  and  two  bailiflb-^* 
and  by  a  subsequent  clause,  it  directs,  that  upon  the  removal 
or  death  of  the  mayor,  recorder,  town  clerk,  bailiffs,  or 
common  council,  another  fit  person  should  be  elected  by  suck 
persons  J  and  in  suck  manner  ^  time,  and  form  as  in  tkat  parti* 
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Geoi8«iii.  cular  was  used  and  accustomed,  before  the  making  the  charter 
1696.     of  Charles  11. 

TThis  clause  is  in  the  same  words  as  that  of  the  charter  of 
James  II.,  excepting  that  in  the  latter,  the  election  is  directed 
to  be  '^  as  theretofore  €u:ctistomed"  and  in  that  of  William  III., 
**  in  the  same  manner  as  before  the  charter  of  Charles  II. ;" 
at  which  time,  the  common  council  did  not  exist  by  charter, 
but  by  delegation  from  the  burgesses. 

The  charter  of  William  III.  further  directs,  that  the  mayor 
and  bailiffs  should  be  chosen  by  the  burgesses  out  of  the  common 
council. 

Under  this  charter  it  might  have  been  expected,  that  the 
burgesses  would  again  have  entered  upon  the  exercise  of 
their  rights ;  but  the  new  common  council  were  soon  aware  of 
the  power  they  possessed. 

By  the  charter  of  Charles  I.,  now  again  recognized  as 
part  of  the  constitution  of  the  place,  no  common  hall  or 
assembly  of  the  burgesses  could  be  held  without  the  assent 
and  presence  of  the  mayor,  and  one  at  least  of  the  bailiffs. 

The  council  then  existing — ^without  adverting  to  the  dis- 
tinction between  the  charter  of  James  II.  and  of  William 
III.,  respecting  the  choice  of  their  members — still  continued 
to  elect  each  other ;  and  therefore  it  was  not  likely  that  this 
body  would  call  together  the  burgesses  for  the  purposes  of 
making  bye-laws,  or  being  present  at  such  meeting:  and 
consequently  nearly  a  century  has  elapsed  without  the  bur- 
gesses at  large  having  availed  themselves  of  the  privileges 
intended  to  be  granted  to  them. 
1735.  This  extinction  of  their  rights  however,  was  not  submitted 
to  without  various  struggles.  In  1736,  the  mayor  of  the 
town,  with  the  concurrence  of  the  bailiffs,  called  together  the 
burgesses  in  common  hall.  The  assembly  was  accordingly 
held,  and  sundry  bye-laws  made.  But  the  mayor  dying  the 
next  year,  the  common  council  again  assumed  the  authority 
and  dismissed  the  two  baiUffs  from  their  office  of  common 
councilmen ;  declaring  in  express  terms,  that  in  holding  the 
common  hall  they  had  acted  manifestly  in  breach  of  the  trust 
reposed  in  them  as  common  councilmen. 
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The  common  council,   however,  seem  not  to  have  been  o«o»««  "'• 
able  to  divest  themselves  of  some  doubt  as  to  their  power  of 
making  bye-laws  for  the  government  of  the  town,  under  the 
subsisting  charter.     In  order,  therefore,  to  prevent  all  oppo-     1751  • 
sition,  they  applied,  in  the  year  1761,  to  Greorge  II.,  to  give 
them  a  new  grant ;  stating   in  their  petition  their  former 
charters,  and  particularly  that  of  William  III. :  which  they 
inaccurately  describe  as  ordaining,  that  **  for  the  future,  to 
"  preserve  the  peace,  tranquillity,  and  good  government  of 
the  town,  there  should  be,  for  ever,  forty-one  good  and 
discreet  burgesses,  who   should   be   called  the  common 
council,**  &c.,  omitting  (as  they  say)  to  give  them  the  least 
power  in  express  terms  ;  though  it  was  the  manifest,  if  not 
the   sole  intent  of  that  charter,  to  give  the  forty-one  the 
power  of  making  bye-laws,  as  in  King  Charles'  charter,  in  Bye-laws, 
order  to  prevent  the  populous   meetings  of  the  burgesses 
upon  every  trifling  occasion,  the  town  being  so  much  in- 
creased since  that  time.     They  then  suggest  to  the  king, 
that  it  may  thereafter  cause  disputes,  unless  the  charter  was 
explained  for  this  purpose,  by  adding  the  clause  of  King 
Charles'  charter ;  or  in  such  manner  as  his  majesty  should 
think  fit.    They  therefore  requested  that  the  king  would 
give  to  the  select  body  of  the  common  council  the  same 
power  of  making  bye-laws  which  the  body  at  large  possessed 
under  the  charter  of  Charles  I.;   and  they  conclude  with 
petitioning,  that  the  mayor  might  act  as  justice  of  the  peace 
for  four  years;  and  that  the  recorder  might  have  power  to 
appoint  a  deputy. 

This  petition  was  referred  to  the  then  attorney,  and  solicitor- 
general,  Sir  Dudley  Rider,  and  Mr.  (afterwards  lord)  Mans- 
field, who  recommended  that  the  whole  should  be  withdrawn, 
excepting  so  much  only  as  related  to  the  appointment  of 
justices  of  the  peace,  and  the  nomination  of  a  deputy  re- 
corder. To  which  recommendation  the  common  council  pru- 
dently assented.  And  on  the  report  of  the  attorney  and 
solicitor-general,  a  new  charter  was  obtained,  which  granted      New 

cn&rter 

their  request,  and  confirmed  all  former  privileges ;  but  left 
the  common  council,  as  to  their  legislative  authority,  in  the 
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oeoMg^UL  same  situation  in  which  they  stood  under  the  charter  of 
1751.    William  III. 

The  common  council,  however,  still  continued  to  make 
bye-laws : — ^but  they  were  rarely  acted  upon — and,  in  case 
of  resistance,  were  never  enforced  by  legal  proceedings.  Few 
of  them  have  at  present  any  active  existence. 

The  receipts    and  expenditure   of  the  large  income    of 
the   corporation   have   rested    entirely  with    the   common 
1791.     council. 

In  1791,  a  majority  of  the  resident  burgesses,  presented  a 
petition  to  the  mayor  and  bailiffs,  requesting  them  to  call 
together  a  general  assembly  of  the  burgesses  in  the  common 
hall. 

These  officers  complied  with  the  requisition.  And  such 
meeting  was  accordingly  held,  and  numerously  attended. 
Measures  were  taken  for  bringing  to  trial  at  law,  the  im- 
portant questions  which  had  been  so  long  the  subject  of 
debate  among  the  burgesses,  viz. — ^in  what  part  of  the  cor- 
poration the  making  of  bye-laws,  and  electing  the  common 
Trial,    council  resided. 

A  cause  respecting  the  bye-laws,  was  tried  at  the  assizes 
at  Lancaster,  in  the  same  year,  before  Baron  Thompson. 
Verdict.  Mr.  Erskine  being  leading  counsel  for  the  select  body,  and 
Mr.  Serjeant  Adair  for  the  burgesses.  The  jury  found  that 
the  power  of  making  bye-laws  was  under  the  charter  of 
Charles  I. — recognized  by  that  of  William  III. — expressly 
given  to  the  corporation  at  large ;  the  Judge  having  directed 
them  that  ''no  evidence  of  a  custom  ought  to  be  admitted 
against  the  express  words  of  a  charter  J* 
New         A  motion  was  afterwards  made  in  the  Court  of  Kincc's 

trial  ^^ 

Bench,  for  a  new  trial:  when,  after  a  long  argument,  the 
Judges  of  that  court  were  of  opinion  that  the  evidence  of  the 
custom  ought  to  have  been  admitted,  and  directed  a  new 
trial,  which  came  on  the  following  year.  The  records 
of  the  town  were  produced  and  given  in  evidence  to  prove 
the  usage ;  but  the  second  jury  were  also  of  opinion  that  no 
practice  could  be  legal  which  was  in  direct  opposition  to 
the  clause  in  the  charter  of  Charles  I.,  giving  the  power  of 
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making  bye-laws  to  the  mat/or,  bailiffs^  and  burffesses,  on  Q^'y  "^' 
public  notice  for  that  purpose.    And  they  gave  a  verdict     I7%i. 

,        ,    .         4»   i  .,  Verdict, 

against  the  claim  of  the  common  council. 

A  third  trial  was  then  moved  for^  which  the  Court  of  King's 
Bench^  on  what  ground  does  not  appear,  thought  proper  to 
grant.  But  the  expences  incurred  in  these  proceedings, 
deterred  the  bui^esses  from  a  further  prosecution  of  their 
claim.  And  the  common  council,  notwithstanding  the  opinion 
of  the  two  juries,  still  continued  to  exercise  the  exclusive 
power  of  the  corporation  in  the  same  manner  as  before  the 
proceedingB  were  commenced  * 

The  question  respecting  the  right  of  electing  the  members  Common 
of  the  common  council,  was  also  tried.  The  burgesses  con- 
tended, as  the  charter  of  William  III.  referred  to  the  custom 
before  that  of  Charles  IL — ^at  which  time  the  common  coun^ 
cil  existed,  not  by  charter,  but  by  the  appointment  of  the 
burgesses — that  they  had  the  right  to  elect  The  common 
council,  on  the  contrary,  contended  that  the  charter  of  Wil- 
liam meant  to  refer  to  the  actual  practice  before  the  charter 
of  Charles  II.  On  this  point  the  jury  were  of  opinion  in 
favour  of  the  former  custom,  and  gave  a  verdict  accordingly. 
The  event  of  this  contest,  and  the  celebrated  Chester  cause, 
in  which  a  solemn  decision  of  the  House  of  Lords  was  ob- 
tained by  the  exertions  and  expence  of  an  individual,  without 
producing  the  least  change  in  the  practice  of  the  corporation, 
shows  how  essentially  necessary  it  is  that  some  change  should 
be  effected  on  general  and  uniform  principles. 

*  The  population  of  Liverpool  amounts  to  upwards  of  80»000  inhabitants.  In 
1830,  4,001  voted  as  freemen — 360  of  whom  were  non-residents :  —  notwithstand- 
ing the  charters  speak  only  of  burgesses,  and  evidently  refer  only  to  local  pri- 
vileges to  be  enjoyed  by  residents.  The  Reform  Act  has  also  continued  the  right 
of  the  freemen  and  non-residents  within  seven  miles. 
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CHARTERS. 

The  following  are  the  charters  granted  by  King  George  III. 

1.— 1762,  3  George  III Colchester. 

2. —  Winchester. 

3.— 1763,  4  George  III Bath. 

4. —   .  • .  •   V Carmarthen. 

6.— 1769,  10  George  III Exeter. 

6.— 1773,  14  George  III Helston. 

7. — Saltash. 

8.— 1796,  36  Geoige  III Northampton. 

9._1797,  38  George  III Bodmin. 

10.-1803,44O»rgem {SKb*^ 

1 1.— 1809,  60  George  III Maldon. 

12.— 1813, 64  George  III Lampeter. 

13.— 1818,  69  George  III Lancaster. 

1.  Colchester y  we  have  already  seen,  was  in  consequence 
of  the  corporation  then  existing,  not  being  able  to  act.* 

2.  Winchester  was  merely  a  grant  and  release  of  part  of 
the  fee-farm. 

3.  Bath  was  a  charter  of  incorporation,  but  its  history  has 
already  been  given.t 

4.  Carmarthen  was  also  a  charter  of  incorporation,  but 
immaterial  to  our  inquiry. 

6.  The  charter  to  Exeter  was. granted  for  the  purpose  of 
giving  additional  justices. 

6.  The  Helston  charter  was  in  consequence  of  the  old  cor- 
poration being  reduced  to  such  a  state  that  it  was  incom- 
petent to  act. 
1774.        The  following  is  a  short  extract  from  that  charter,  as  a 
specimen  of  grants  of  this  description. 

It  commences  with  a  recital  of  the  charters  of  the  27th 
Elizabeth,  and  the  16th  of  Charles  I.  ;J  after  which  it  states, 

*  See  before,  p.  1964 ;  and  2  Doug.  58.  t  See  before,  p.  1965. 

X  See  the  alterations  which  were  recommended  by  the  attorney  and  solicitor- 
general,  to  be  made  in  this  charter.   2  Doug.  54. 
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that  it  appeared  by  petitions  from  the  merchants,  tradesmen,  ^^'g^^^^' 
inhabitants,  and  freeholders    of  the  borough  of  Helston,     1774- 
that  several  disputes  had  arisen,  and  informations  in  the 
nature  of  quo  warranto  had  been  prosecuted  in  the  Court  of 
King's  Bench,  and  judgment  of  ouster  obtained  against   Ouster, 
several  persons,  for  acting  as  mayors  within  the  borough — 
and  also  against  one  of  the  aldermen,  and  divers  of  the 
freemen ; — and  by  the  natural  death  of  other  aldermen,  the 
corporation  was  in  danger  of  being  dissolved,  and  incapable 
of  exercising  its  libeiiies. 

The  king  then  incorporates  the  burgesses  by  the  name  of  B^^sesBcs. 
the  mayor  and  commonalty,  with  all  the  usual  corporate  pri- 
vileges ;  and  intrusts  the  government  of  the  city  to  a  mayor, 
four  aldermen,  and  an  indeterminate  number  of  freemen :  Freemen, 
the  clause  for  the  election  of  whom  is  as  follows — ''  That 
the  mayor,  or  his  deputy,  and  the  aldermen  of  the  borough 
of  Helston,  or  the  major  part  of  them,  shall  for  ever  here- 
after elect  and  admit  such,  and  so  many  of  the  more  dis- 
creet, honest,  and  quiet  men,  and  inhabitants  of  the  borough.     Men. 
to  be  burgesses  and  freemen,  as  to  them  shall,  from  time  to 
time,  seem  necessary  or  proper." 

7.  Saltash  being  similarly  situated  with  Helston,  also 
received  a  new  charter. 

8.  The  next  grant  was  to  Northampton,*  the  early  his-     1795. 
tory  of  which  was  given  in  a  previous  part  of  the  work.f 

This  charter  is  peculiar,  and  commences  by  reciting,  that 
Northampton  was  a  town,  very  ancient  and  populous,  and 
from  ancient  times  had  been  a  town  incorporate ;  and  that 
the  mayor,  bailiffs,  burgesses,  and  the  inhabitants,  had  held  inhabitants 
divers  liberties,  &c. 

That  the  king  had  been  besought  to  confirm  all  the  char-  Petition. 
ters,  &;c.,  granted  to  the  mayor,  bailiffs,  and  burgesses,  or 
their  predecessors,  by  any  name  of  incorporation  whatsoever; 
and  whether  such  mayor,  bailiffs,  and  burgesses,  were  then 
a  corporation  or  not — with  such  additional  privileges  as 
should  seem  expedient  for  the  public  good  of  the  town,  &c. 

*  Pat.  36  George  III.  p.  6,  n.  1. 

t  See  before,  pp.  219, 247, 467,  883, 1037,  1181, 1741. 
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<^'g*  "^-     The  king  then  grants,  that  the  town  of  Northampton 
1795.     should  he  a  free  town;  that  the  burgesses,  and  their  anc- 

Corporate*  .  . 

cesBors,  should  be  one  body,  corporate  and  politic,  by  the 
Name,  name  of  ^'  the  mayor,  bailiffs,  and  burgesses,  of  the  town  of 
Northampton^' — ^with  the  usual  corporate  powers.  That  one 
of  the  most  honest  and  discreet  burgesses  of  the  town 
should  always  be  called  the  mayor ;  two  of  the  most  honest 
and  discreet  burgesses  should  be  called  the  bailiffs;  and 
forty-eight  honest  and  discreet  men,  dwelUng  and  (xbiduy 
within  the  town,  who  had  never  been  mayors  or  bailifis, 
the  comptoy  of  eight^nd-forty^  &c. 
^'^'         9.  Bodmin  also  received  a  charter  of  incorporation. 

10.  The  next  to  Weymouth,  was  explanatory  of  some  of  the 
privileges  which  had  been  before  granted. 

11.  The  11th  was  a  charter  to  Maldan,  which,  like  those 
to  Colchester,  Helston,  and  Saltash,  was  in  consequence  of 
the  former  grants  having  become  ineffectual. 

12.  The  12th  to  Lampeter,  was  a  charter  of  incorporation, 
giving  particular  regulations  and  authority  for  the  future 
swearing  of  the  officers  and  burgesses,  in  consequence  of  the 
old  corporation  being  unable  to  act. 

13.  The  last  to  Lancaster,  was  a  charter  of  incorporation. 

CASES. 

Notwithstanding  the  encroachments  upon  corporations 
made  by  Charles  II.  and  James  II.,  and  the  doctrine 
attempted  to  be  established  by  Brady,  in  support  of  the 
select  bodies — in  the  reign  of  George  III.,  particularly  during 
Lo^  the  time  of  Lard  Mansfield,  some  better  principles  of  cor- 
poration law  were  elicited  and  adopted  by  that  learned  and 
able  judge* 
Corpora-      The  doctrine  of  bye-laws  had  been  carried  to  a  sreat  cx- 

tion  case.  1.1  ...  . 

tent  by  the  extra-judicial  opinion  of  the  judges  in  the  cor- 
1758.  poration  case.  But  in  the  32nd  of  George  IL,  a  bye-law 
made  in  the  borough  of  Carmarthen,  transferring  the  right 
of  electing  the  mayor,  from  the  mayor,  burgesses,  and 
commonalty,  to  the  mayor  and  burgesses  only,  was  held  to 
be  illegal,  and  the  mayors  elected  under  it  were  ousted :  and 
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further  limitatioiis  were  snperindueed,  upon  the  generality  o«oigeni 
of  the  rule  in  the  corporation  case,  by  subsequent  deci-     1708. 
sions. 

Thus  it  was  held,  that  a  bye-law  which  alters  the  ccxistir 
tution  given  by  the  crown,  is  bad  ;*  though  if  that  constitu- 
tion were  not  in  the  way,  it  might  be  good:  as  when  the 
freedom  of  the  town  was  to  be  conferred  only  on  such  as 
were  entitled  by  birthf  or  servitude,  or  by  a  particular  mode 
of  election  pointed  out — a  bye-law  that  any  person  should 
be  admitted  to  the  freedom,  on  payment  of  a  sum  of  money, 
was  held  to  be  bad,  for  it  altered  the  constitution.^:  So 
also  it  was  held,  that  a  corporation  by  chiurter  could  not  make 
bye-laws  contrary  to  the  directions  of  the  charter;  as  where 
it  directed  an  election  to  be  by  the  mayor,  jurats,  and 
commonalty,  they  could  not  restrict  it  to  60  seniors  of  the 

commonalty^ 

But  in  another  case  from  the  same  borough,  it  had  been 

before  decided,  that  the  number  of  electors  might  be  narrowed 
by  a  bye-law ;  but  not  the  number  of  the  eliffible.^ 

However,  where  a  power  of  creating  freemea  was  shown 
to  have  been  once  vested  in  the  body  at  large  of  a  prescript 
tive  €arparationf%  the  exercise  of  it  could  not  be  sustained 
in  a  select  part  of  the  same  corporation,  continued  by  char- 
ters under  other  names  of  incorporation;  there  being  no 
exjMress  grant  of  such  a  power  to  thd  select  body  by 
the  charters,  nor  any  l^e-law  to  that  effect,  even  supposing 
such  a  .power  eould  be  transferred  by  a  bye-law  from 
the  whole  to  a  part  of  the  same  corporation,  although  it 
was  stated  in  the  plea  and  admitted  by  the  demurrer,  that 
the  same  power  which  was  immemorialbf  exercised  by  the 
whole  body  down  to  the  period  of  the  granting  and  accept- 

*  Rex  V.  Spencer — ^Maidstone  case,  and  see  before,  as  to  ruage  at  Maidstone, 
^041-2043. 

t  As  birth  is  one  ground  of  parochial  eettlement*  so  was  it,  by  the  andem  law, 
the  foundation  of  the  claim  to  rendt  in  a  particular  place.  And  on  that  prineiple 
a  bye-law  was  framed,  that  no  one,  not  bom  in  such  a  town,  or  an  inhabitant 
thete  /«r  ihsrtt  ymn,  shaU  be  allowed  to  inhabit  without  a  testimonial  of  hisgeod 
behaviour. — Hard.  56. 

t  Rex  V.  Breton,  4  Bur.  2260.  $  Rex  v.  Cutbush,  4  Bur.  2204. 

n  Rex  V.  Spenoer,  3  Bur.  1827.  t  The  King  v.  Holland,  2  East,  70. 
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Q^***^"'  ance  of  the  charters  of  James  I.  and  Charles  II.,  had  been 

1758.    >since  those  charters,  See.  continually  exercised  by  the  select 

body  in.  question ;  and  although  such  charters  contained  a 

confirmation  of  all  former  privileges,  &c.  under  whatever 

names  of  incorporation  theretofore  enjoyed. 

The  following  cases — some  relating  to  residence — occur 
also  in  this  reign. 

UNIVERSITY  OF  OXFORD. 

Oxford  •  The  first  as  to  a  claim  of  cognizance,  by  the  University 
^^'  of  Oxford,  in  an  action  upon  the  case,  in  which  the  plaintiff 
declared  that  she  was  never  guilty  of  keeping  an  improper 
house,  but  that  the  defendant,  in  the  county  of  Oxford, 
accused  her  of  doing  so,  and  caused  her  to  be  arrested, 
and  carried  to  Oxford  in  custody,  before  Thomas  Randolph, 
D.D.,  and  that  the  defendant  at  the  Quarter  Sessions  for 
the  county  of  Oxford,  maliciously  prosecuted  an  indictment 
against  the  plaintiff,  upon  which  she  was  acquitted,  to  the 
plaintiff's  damages,  &c.* 

The  university  of  Oxford  claimed  conusance  under  the 
charter  of  the  14th  of  Henry  VIII. ;  by  which  conusance  of 
all  causes,  where  either  plaintiff  or  defendant  was  a  member 
thereof,  was  given  to  the  chancellor,  though  the  cause  of 
action  arose  in  any  part  of  the  kingdom ;  and  it  was  pro- 
vided, that  no  justice  (particularly  mentioning  the  judges  of 
the  Common  Pleas)  should  presume  to  intermeddle  in  any 
case  arising  within  the  jurisdiction  of  the  university.  Which 
charter  was  confirmed  by  an  €u:t  of  Parliament  of  the  I3th 
of  Elizabeth, 

The  defendant  swore  in  an  affidavit,  that  he  was,  and  for 
21  years  past  has  been,  a  member  and  student  of  the  col* 
lege  of  Christ  Church,  and  that  he  was  resident  there.  Where- 
upon the  court  made  a  rule  for  the  plaintiff  to  show  cause, 
why  the  claim  of  conusance  should  not  be  allowed. 

Upon  showing  cause,  an  affidavit  was  produced  by  the 
plaintiff,  swearing  that  the  defendant  generally  resided^  and 
was  obliged  to  reside  at  Benson^  where  he  had  a  college 

*  Mary  Hayts  v.  Samuel  Long,  Wilson's  R«ports»  311. 
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living,  and  though  his  name  remained  upon  the  books  of  the  ^«ovii'- 
college,  yet  he  had  no  room  or  chamber  there  to  reside  in  ;    Oxford 
thereupon  it  was  insisted  for  the  plaintiff,  that  conusance  of     aity. 
the  plea  ought  not  to  be  allowed  to  the  university  for  two  rea- 
sons : — First,  Because  the  cause  of  action  arose  at  Benson,  out 
of  the  university.   Secondly,  That  the  defendant  had  no  right 
to  the  privilege  of  the  university,  he  having  ceased  to  reside 
there  as  a  student  and  member  thereof. 

In  answer,  it  was  said  for  the  defendant,  that  the  plain- 
tiff was  indicted  at  Oxford,  for  keeping  an  improper  house 
at  Benson,  and  therefore  the  cause  of  action  arose  at  Oxford; 
but  however  that  was,  the  privilege  extended  all  over  the 
kingdom ;  and  secondly,  he  was  sworn  to  be  a  member  of  the 
University,  sometimes  residing  thcfre,  and  sometimes  upon  a 
college  curacy  at  Benson. 

Lord  Camden : — "  The  charter  extends  to  actions  arising  in 
any  part  of  England  ;  but  surely  it  could  never  intend  that 
scholars  as  the  plaintiff  should  have  the  privilege  of  suing 
in  the  university,  in  causes  of  action  arising  in  any  part  of 
England;  but  when  they  are  defendants,  this  privilege 
extends  all  over  England. 

**  The  charter  was  granted  and  confirmed  by  Parliament,  to 
the  members  of  the  university,  in  consideration  of  their  being 
resident  there,  and  the  privilege  extends  from  the  highest 
member,  to  the  lowest  servant  there  residing. 

"  The  superior  courts  construe  this  privilege  very  strictly, 
therefore  it  ought  to  be  made  to  appear  clearly  to  the  court, 
that  the  defendant  is  a  scholar  residing.    Ghreat  numbers  of  R«idenoe. 
persons  remain  on  the  books,  long  after  they  have  left  the 
university,  on  purpose  to  vote  for  members,  &c. 

"  Many  who  are  fellows  of  colleges  never  go  thither  at 
all ;  I  myself  was  one  a  long  time,  and  never  went  there ; 
it  would  be  strange  if  this  court  should  allow  conusance  in 
cases  where  such  persons  are  defendants;  it  is  therefore 
absolutely  necessary  that  residence  should  be  proved  to  the 
court.    The  claim  under  the  seal  of  the  university,  says  not  ' 

one  word  of  the  residence  of  this  defendant,  and  so  we  can 
see  why  the  courts  have  required  affidavits  of  the  residence ; 
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Q^'g^"'-  yet  if  the  chancellor  should  certify  falsely,  that  a  pereoo  is 
Oxford  resident  who  is  not.  there  is  no  doubt  but  an  action  upon 
tity.  the  case  would  lie  against  him,  and  therefore  the  chancellors 
do  not  choose  to  certify  residence;  and  I  am  inclined  to 
think  the  chancellor  knew  this  defendant  was  not  resident, 
and  so  did  not  certify  that  matter.  The  defendant's  affi- 
davit is  a  subterfiige  under  the  word  '  reridence/  which  is 
indefinite.  If  a  man  resides  for  one  night,  and  swears  he 
was  resident,  he  could  not  be  convicted  of  perjury.  It  is 
certain  he  is  curate  of  Benson,  and  has  a  family  there,  and 
frequently  resides  at  Oxford,  but  he  does  not  say  how  long 
together." 

BEDFORD. 

1788.  About  twenty  years  after  this  case,  a  different  doctrine 
with  respect  to  residence,  appears  to  have  been  held  in  the 
important  case  of  the  King  and  Heaven,  which  pursued  the 
authority  of  the  King  and  Ponsonby,*  already  a  subject  of 
observation. 

That  case  was  cited,  and  it  vms  argued  that  it  had  ^itirely 
done  away  with  the  necessity  of  residence. 

Upon  a  motion  for  leave  to  file  an  information  in  the 
nature  of  a  quo  warranto,  for  usurping  the  office  of  alderman 
of  the  borough  of  Bedfordyf  the  affidavit  on  which  the  rule 
was  obtained  stated,  that  Bedford  was  a  borough  and  cor^ 
poration  by  prescription: — the  latter  assertion  being  inac- 
curate, as  has  been  already  pointed  out.  It  was  also  sworn 
that  it  wae  governed  by  a  mayor,  recorder,  2  bailiffs,  and 
13  common  councilmen,  and  that  there  was  an  indefinite 
number  of  freemen. 

That  it  was  the  custom  of  the  borough,  for  every  burgess 
who  had  served  the  office  of  mayor,  to  become  an  aldefman; 
Retident.  which  office  could  only  be  held  by  persons  resident  within 
the  borough,  and  every  alderman  removing  fVom  the  borough, 
and  no  longer  continuing  to  reside  therein,  thereby  vacated 
his  office.  The  defendant  served  the  office  of  mayor  from 
1768  to  1769,  fipom  which  time  he  executed  the  office  of 

•  See  before,  p.  1243.  t  Rex  v.  Heaven,  2  T.  R.  772. 
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aldermaD;  but  about  13  years  since,  he  renuwed  from  the^^H^^^- 
horcughy  and  has  not  since  resided  therein^  Bedibid. 

The  defendant  denied  the  usage  and  custom ; — and  further 
stated  he  had  kept  apartments  in  the  borough  for  the  greater 
convenience  of  attending  to  the  meetings  and  business  of  it ; 
and  that  he  had  upon  all  occasions  been  ready  to  attend  at 
the  borough,  whenever  his  presence  was  requisite. 

The  defendant's  counsel  also  urged,  that  the  necessity  for 
residence  within  the  borough,  was  entirely  done  away  by 
the  case  of  the  King  v.  Pansonby — that  the  corporation 
had  refused  to  interfere,  and  that  it  did  not  appear  any  par- 
ticular duty  was  required  from  the  defendant,  or  that  the 
corporation  had  been  injured  by  his  non-residence. 

With  respect  to  the  constitution  of  the  borough,  relative 
to  non-residence  vacating  the  office  of  alderman,  they  reUed 
upon  the  analogous  case  of  Vaughan  v.  Lewis,*  Lord  Holt 
having  declared,  '^  the  clause  was  declaratory  of  the  common 
law,  and  that  the  non-inhabiting  within  the  borough,  was  a 
good  cause  to  amove  a  member ;  but  that  it  did  not,  ipso 
facto,  determine  his  office  without  an  actual  amoval.'' 

Lord  KenyoUf  in  giving  judgment  observed,  that  '^  on  the 
convenience  of  the  thing — on  reason  by  analogy  to  other 
cases — and  on  authority — ^his  ceasing  to  reside  in  the  borough 
did  not,  ipso  facto,  put.  an  end  to  his  corporate  existence. 
First,  in  point  of  convenience ; — at  what  time  can  it  be  said 
that  he  ceased  to  he  a  member?  Was  it  at  the  first  moment 
when  he  left  the  town  ?  And  shall  all  those  persons  who 
derive  their  title  under  him  during  these  last  13  years  be 
declared  unduly  elected  ?  Such  a  doctrine  Would  be  pro- 
ductive of  infinite  confusion  and  hardship  on  third  persons. 
Then  consider  this  by  analogy  to  other  cases :  the  statufe 
of  Westminster,  2,  c.  1,  which  respects  the  operation  of 
fines,  declares,  that  fines  levied  contrary  to  that  statute  shall 
be  ipso  jure  null;  and  yet  it  has  been  repeatedly  deter- 
mined— ^that  they  are  only  voidable,  and  must  be  reversed 
by  writ  of  error.  Then  as  to  authorities :  it  is  true,  indeed, 
that  the  case  in  Carthew  (who  in  general  is  a  good  re- 

•  Carth.  227. 
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Cteoigeiii.  porter)  was  not  a  judicial  authority.  But  the  parties 
Bedford,  themselves  referred  the  question  to  Lord  Holt,  a  lawyer 
of  the  greatest  eminence^  and  as  far  as  a  point  can  derive 
authority  from  any  one  person,  the  opinion  of  Lord  Holt 
upon  this  subject  has  great  weight;  and  he  thought,  that 
the  office  of  common  councilman  did  not  become  ipso  facto 
vacant  by  non*residence,  and  that  the  party  did  not  lose  his 
franchise  till  a  sentence  of  amotion  by  the  corporation  had 
been  pronounced.  Therefore,  I  am  of  opinion,  on  reason,  on 
analogy,  and  on  the  case  cited,  (there  being  no  contrary 
decision,)  that  there  must  be  a  judgment  of  amotion  against 
this  defendant  by  the  corporation  of  Bedford,  for  non-resi- 
dence, before  we  can  interpose  by  granting  an  information 
in  nature  of  a  quo  warranto  against  him." 

The  aigument  of  convenience  insisted  upon  by  the  Chief 
Justice  seems  to  be  questionable.  Certainly  that  part  which 
assumes  the  difficulty  of  ascertaining  when  the  residence 
would  cease  seems  to  be  untenable,  as  residence  and  non- 
residence,  a  point  so  necessary  to  be  established,  and  in  so 
many  instances  determined  in  practice,  upon  cases  of  settle- 
ment, constables,  magistrates,  coroners,  sheriffs,  clergy,  &c. 
Nor  was  it  any  greater  hardship  that  those  who  had  deriva- 
tive titles  under  persons  so  circumstanced,  should  lose  their 
offices  any  more  than  on  any  other  ground.  But,  on  the 
contrary,  it  would  seem  a  less  hardship,  because  his  non- 
residence  must  have  been  notorious ;  and  all  who  took  under 
him  must  be  assumed  to  have  had  knowledge  of  the  fact. 
According  to  the  principles  before  quoted  from  Lord  Mans- 
field,* that  ^'  it  is  requisite  that  all  law  with  respect  to  bo- 
<<  roughs  should  be  clear  and  distinct,"  it  would  nodoubt  have 
been  a  much  more  simple  rule  to  have  held,  according  to 
the  charter,  that  the  notorious  fact  of  non-residence  should 
put  an  end  to  the  office,  rather  than  that  it  should  depend  upon 
the  will  of  the  corporation  whether  they  would  remove  the 
person  or  not :  he  in  the  meantime  continuing  in  office  con- 
trary to  the  spirit  of  the  king's  grant ;  and  therefore  it  seems 
that  the  latter  doctrine  would  be  much  more  productive  of 

•  *  See  before. 
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confuBion  and  uncertainty  than  that  which  was  to  depend  ^^^•^'g'"'- 
upon  the  overt  act  of  non-residence.  Nor  does  the  analogy  Badford. 
between  fines  void  or  voidable  appear  to  apply  to  a  case  of 
this  description^  which  relates  to  public  and  not  private  rights. 
And  if  the  consequence  of  a  rule  of  law  is  to  be  considered, 
it  should  be  remembered  that  under  this  class  of  cases,  nume- 
rous instances  have  since  arisen  in  all  parts  of  the  kingdom, 
where  non-resident  officers  of  corporations,  not  being  removed 
by  their  fellow  corporators,  who  are  themselves  also  often 
non-resident,  have  continued  in  their  offices  in  defiance  of  the 
charters :  the  courts  of  law  not  being  in  any  degree  ancillary 
to  their  removal,  and  no  remedy,  in  fact,  existing  for  the  mis- 
chief. The  Chief  Justice  said  that  Lord  Holt,  as  a  lawyer 
of  the  greatest  eminence,  gave  great  authority  to  the  opinion 
he  had  declared,  '^  Amicus  Plato,  sed  magis  amica  Veritas ;" 
and  as  to  there  being  no  contrary  decision,  it  would  seem  to 
require  no  authority  to  establish  the  position,  that  if  a  charter 
required  a  corporate  officer  to  be  resident,  and  provided  that 
if  he  left  the  borough  his  place  should  be  vacant,  and  it 
should  be  filled  up  by  another,  that  his  ceasing  to  be  a  resi- 
dent should  put  an  end  to  the  office. 

In  fact,  on  a  subsequent  occasion,  in  the  case  of  the  King 
against  the  commissioners  under  the  Brighton  paving  act, 
50  Geo.  III.,  ch.  38,  the  court  so  determined :  by  holding 
that  where  the  act  provided  that,  on  the  removal  of  a  com- 
missioner out  of  the  parish,  the  other  commissioners  should 
cause  notice  to  be  given  to  the  inhabitants  for  electing 
another  in  his  stead ;  upon  a  commissioner  removing  out  of 
the  parish,  and  occupying  no  house  there,  but  only  coming 
to  the  place  as  an  occasional  visitor,  the  office  was  held  to 
be  actually  void. 

LEICESTER. 

A  return  to  a  mandamus  to  restore  an  alderman  of  Leices-    J767. 
ter,  removed  for  non-residence,*  was  disallowed,  because  it 
did  not  set  forth  a  total  desertion  from  the  place  of  which  the 
party  was  alderman. 

*  Rex  V.  Mayor  and  Aldennon  of  Leicester,  4  Bur.  2087. 
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^^^^^^^'  porter)  was  not  a  judicial  authority.  But  the  parties 
Bedford,  themselves  referred  the  question  to  Lord  Holt,  a  lawyer 
of  the  greatest  eminence^  and  as  far  as  a  point  can  derive 
authority  from  any  one  person,  the  opinion  of  Lord  Holt 
upon  this  subject  has  great  weight;  and  he  thought,  that 
the  office  of  common  councilman  did  not  become  ipso  facto 
vacant  by  non-residence,  and  that  the  party  did  not  lose  his 
franchise  till  a  sentence  of  amotion  by  the  corporation  had 
been  pronounced.  Therefore,  I  am  of  opinion,  on  reason,  on 
analogy,  and  on  the  case  cited,  (there  being  no  contrary 
decision,)  that  there  must  be  a  judgment  of  amotion  against 
this  defendant  by  the  corporation  of  Bedford,  for  non-resi- 
dence, before  we  can  interpose  by  granting  an  information 
in  nature  of  a  quo  warranto  against  him." 

The  argument  of  convenience  insisted  upon  by  the  Chief 
Justice  seems  to  be  questionable.  Certainly  that  part  which 
assumes  the  difficulty  of  ascertaining  when  the  residence 
would  cease  seems  to  be  untenable,  as  residence  and  non- 
residence,  a  point  so  necessary  to  be  established,  and  in  so 
many  instances  determined  in  practice,  upon  cases  of  settle- 
ment, constables,  magistrates,  coroners,  sheriff,  clergy,  &c. 
Nor  was  it  any  greater  hardship  that  those  who  had  deriva- 
tive titles  under  persons  so  circumstanced,  should  lose  their 
offices  any  more  than  on  any  other  ground.  But,  on  the 
contrary,  it  would  seem  a  less  hardship,  because  his  non- 
residence  must  have  been  notorious  ;  and  all  who  took  under 
him  must  be  assumed  to  have  had  knowledge  of  the  fact. 
According  to  the  principles  before  quoted  from  Lord  Mans- 
field,* that ''  it  is  requisite  that  all  law  with  respect  to  bo- 
**  roughs  should  be  clear  and  distinct,"  it  would  no  doubt  have 
been  a  much  more  simple  rule  to  have  held,  according  to 
the  charter,  that  the  notorious  fact  of  non-residence  should 
put  an  end  to  the  office,  rather  than  that  it  should  depend  upon 
the  will  of  the  corporation  whether  they  would  remove  the 
person  or  not :  he  in  the  meantime  continuing  in  office  con- 
trary to  the  spirit  of  the  king's  grant ;  and  therefore  it  seems 
that  the  latter  doctrine  would  be  much  more  productive  of 

•  *  See  before. 
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confusion  and  uncertainty  than  that  which  was  to  depend  ^^**^'8*"'' 
upon  the  overt  act  of  non-residence.  Nor  does  the  analogy  B«dfoid. 
between  fines  void  or  voidable  appear  to  apply  to  a  case  of 
this  description^  which  relates  to  ptiblic  and  not  private  rights. 
And  if  the  consequence  of  a  rule  of  law  is  to  be  considered, 
it  should  be  remembered  that  under  this  class  of  cases>  nume- 
rous instances  have  since  arisen  in  all  parts  of  the  kingdom, 
where  non-resident  officers  of  corporations,  not  being  removed 
by  their  fellow  corporators,  who  are  themselves  also  often 
non-resident,  have  continued  in  their  offices  in  defiance  of  the 
charters :  the  courts  of  law  not  being  in  any  degree  ancillary 
to  their  removal,  and  no  remedy,  in  fact,  existing  for  the  mis- 
chief. The  Chief  Justice  said  that  Lord  Holt,  as  a  lawyer 
of  the  greatest  eminence,  gave  great  authority  to  the  opinion 
he  had  declared,  '^  Amicus  Plato,  sed  magis  amica  Veritas ;" 
and  as  to  there  being  no  contrary  decision,  it  would  seem  to 
require  no  authority  to  establish  the  position,  that  if  a  charter 
required  a  corporate  officer  to  be  resident,  and  provided  that 
if  he  left  the  borough  his  place  should  be  vacant,  and  it 
should  be  filled  up  by  another,  that  his  ceasing  to  be  a  resi- 
dent should  put  an  end  to  the  office. 

In  fact,  on  a  subsequent  occasion,  in  the  case  of  the  King 
against  the  commissioners  under  the  Brighton  paving  act, 
50  Greo.  III.,  ch.  38,  the  court  so  determined :  by  holding 
that  where  the  act  provided  that,  on  the  removal  of  a  com- 
missioner out  of  the  parish,  the  other  commissioners  should 
cause  notice  to  be  given  to  the  inhabitants  for  electing 
another  in  his  stead ;  upon  a  commissioner  removing  out  of 
the  parish,  and  occupying  no  house  there,  but  only  coming 
to  the  place  as  an  occasional  visitor,  the  office  was  held  to 
be  actually  void. 

LEICESTER. 

A  return  to  a  mandamus  to  restore  an  alderman  of  Leices-    J767. 
ter,  removed  for  non-residence,*  was  disallowed,  because  it 
did  not  set  forth  a  tottd  desertion  firom  the  place  of  which  the 
party  was  alderman. 

*  Rex  V.  Mayor  and  Aldennon  of  Leicester,  4  Bur.  2067. 
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^^**^'^"''  porter)  wcu  not  a  judicUd  authority.  But  the  parties 
Bedford,  themselves  referred  the  question  to  Lord  Holt,  a  lawyer 
of  the  greatest  eminence,  and  as  far  as  a  point  can  derive 
authority  from  any  one  person,  the  opinion  of  Lord  Holt 
upon  this  subject  has  great  weight;  and  he  thought,  that 
the  office  of  common  councilman  did  not  become  ipso  facto 
vacant  by  non-residence,  and  that  the  party  did  not  lose  his 
franchise  till  a  sentence  of  amotion  by  the  corporation  had 
been  pronounced.  Therefore,  I  am  of  opinion,  on  reason,  on 
analogy,  and  on  the  case  cited,  (there  being  no  contrary 
decision,)  that  there  must  be  a  judgment  of  amotion  against 
this  defendant  by  the  corporation  of  Bedford,  for  non-resi- 
dence, before  we  can  interpose  by  granting  an  information 
in  nature  of  a  quo  warranto  against  him." 

The  argument  of  convenience  insisted  upon  by  the  Chief 
Justice  seems  to  be  questionable.     Certainly  that  part  which 
assumes  the  difficulty  of  ascertaining  when  the  residence 
would  cease  seems  to  be  untenable,  as  residence  and  non- 
residence,  a  point  so  necessary  to  be  established,  and  in  so 
many  instances  determined  in  practice,  upon  cases  of  settle- 
ment, constables,  magistrates,  coroners,  sheriffs,  clei^y,  &c. 
Nor  was  it  any  greater  hardship  that  those  who  had  deriva- 
tive titles  under  persons  so  circumstanced,  should  lose  their 
offices  any  more  than  on  any  other  ground.     But,  on  the 
contrary,  it  would  seem  a  less  hardship,  because  his  non- 
residence  must  have  been  notorious ;  and  all  who  took  under 
him  must  be  assumed  to  have  had  knowledge  of  the  fact 
According  to  the  principles  before  quoted  from  Lord  Mans- 
field,* that ''  it  is  requisite  that  all  law  with  respect  to  bo- 
**  roughs  should  be  clear  and  distinct,"  it  would  no  doubt  have 
been  a  much  more  simple  rule  to  have  held,  according  to 
the  charter,  that  the  notorious  fact  of  non-residence  should 
put  an  end  to  the  office,  rather  than  that  it  should  depend  upon 
the  will  of  the  corporation  whether  they  would  remove  the 
person  or  not :  he  in  the  meantime  continuing  in  office  con- 
trary to  the  spirit  of  the  king's  grant ;  and  therefore  it  seems 
that  the  latter  doctrine  would  be  much  more  productive  of 

•  *  See  before. 
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confusion  and  uncertainty  than  that  which  was  to  depend  ^^^•^'g^"'- 
upon  the  overt  act  of  non-residence.  Nor  does  the  analogy  Badford. 
between  fines  void  or  voidable  appear  to  apply  to  a  case  of 
this  description^  which  relates  to  public  and  not  private  rights. 
And  if  the  consequence  of  a  rule  of  law  is  to  be  considered, 
it  should  be  remembered  that  under  this  class  of  cases>  nume- 
rous instances  have  since  arisen  in  all  parts  of  the  kingdom, 
where  non-resident  officers  of  corporations,  not  being  removed 
by  their  fellow  corporators,  who  are  themselves  also  often 
non-resident,  have  continued  in  their  offices  in  defiance  of  the 
charters :  the  courts  of  law  not  being  in  any  degree  ancillary 
to  their  removal,  and  no  remedy,  in  fact,  existing  for  the  mis- 
chief. The  Chief  Justice  said  that  Lord  Holt,  as  a  lawyer 
of  the  greatest  eminence,  gave  great  authority  to  the  opinion 
he  had  declared,  '^  Amicus  Plato,  sed  magis  amica  Veritas ;" 
and  as  to  there  being  no  contrary  decision,  it  would  seem  to 
require  no  authority  to  establish  the  position,  that  if  a  charter 
required  a  corporate  officer  to  be  resident,  and  provided  that 
if  he  left  the  borough  his  place  should  be  vacant,  and  it 
should  be  filled  up  by  another,  that  his  ceasing  to  be  a  resi- 
dent should  put  an  end  to  the  office. 

In  fact,  on  a  subsequent  occasion,  in  the  case  of  the  King 
against  the  commissioners  under  the  Brighton  paving  act, 
50  Greo.  III.,  ch.  38,  the  court  so  determined :  by  holding 
that  where  the  act  provided  that,  on  the  removal  of  a  com- 
missioner out  of  the  parish,  the  other  commissioners  should 
cause  notice  to  be  given  to  the  inhabitants  for  electing 
another  in  his  stead ;  upon  a  commissioner  removing  out  of 
the  parish,  and  occupying  no  house  there,  but  only  coming 
to  the  place  as  an  occasional  visitor,  the  office  was  held  to 
be  actually  void. 

LEICESTER. 

A  return  to  a  mandamus  to  restore  an  alderman  of  Leices-    J767. 
ter,  removed  for  non-residencef*  was  disallowed,  because  it 
did  not  set  forth  a  total  desertion  from  the  place  of  which  the 
party  was  alderman. 

*  Rex  V.  Mayor  and  Aldermen  of  Leicester,  4  Bur.  2087. 
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George  III. 

1774.  PORTSMOUTH. 

In  the  case  of  Rex  r.  Carter,*  the  question  was  whether  the 
defendant,  being  elected  at  the  age  of  five  years  old,  a  burgess 
of  Portsmouth,  and  sworn  in  at  21,  was  duly  elected  accord* 
ing  to  the  terms  of  the  charter  of  the  third  of  Charles  L 
Lard  MamfiM. — ^  There  is  no  more  in  the  case  than  this, 
that  the  king  has  given  them  a  power  to  choose  and  swear 
in  burgesses ;  and  the  question  is,  whether  he  gave  them  a 
power  to  grant  an  inchoate  right,  when  no  oath  could  be 
administered  to  them.  I  am  clearly  of  opinion  no  such  power 
is  given  by  the  charter." 

LONDON. 

1791.  Pursuing  the  doctrine  of  non-residence — in  the  celebrated 
case  of  the  citizens  of  London  against  the  corporation  of  hyna, 
it  was  holden  in  the  Common  Pleas  that  'Uhe  freemen 
of  the  city  of  London  had  a  right  to  be  exempt  from  the 
payment  of  all  tolls  and  port  duties  throughout  all  England 
(except  prises  of  wine)  in  whatever  place  they  reside," 
With  respect  to  which  it  was  forcibly  observed  by  Mr. 
Justice  BuUer,  in  giving  judgment  in  eiTor,  in  the  King's 
Bench,t  that  ''it  had  been  contended  by  the  counsel  for 
''  the  city, j:  that  the  word,  '  citizens,'  included  all  the  free- 
''  men,  whether  resident  or  not: — if  it  did,  mch  a  custom 
''  oovld  not  exist  in  point  oflaw.%  If  such  a  custom  could  be 
''  supported,  it  might  be  attended  with  the  most  serious  con- 
''  sequences ;  since  it  would  be  in  the  power  of  the  city  of 
''  London,  which  is  one  of  the  oldest  corporations  in  the 
*'  kingdom,  to  sell  the  privileges  of  every  other." 

Mr.  Justice  Orove  also,  at  the  termination  of  his  judgment 
in  the  same  case,  said,  ''  I  believe  it  has  been  decided,  that 
''  the  word  '  citizens,'  ex  vi  termini,  means  resident  citizens. 
''  However,  I  do  not  wish  to  give  any  decided  opinion  on  this 
«  point." 

And  in  a  subsequent  case,  of  the  Corporation  of  London  o. 

•  Cowp.  p.  220.  t  I  Black.  206.  X  4  T.  R.  125. 

i  Robinson  v.  Manhall,  3  Bnbtr.  1.  Thorns.  £nt.  802, 30  £dwd.  III.  fo.  16. 
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the  Corporation  of  Liverpool,  which  was  tried  at  bar,  in  the  ^'^^'^'"' 
Court  of  Exchequer,  in  Easter  term,  1799,  the  jury,  under 
the  direction  of  the  court,  found  that  ^^z.  freeman  is  not  ex- 
'^  empt  from  toll,  unless  he  be  a  reiident  inhabitant,  and  in  scot 
'*  and  lot." 

SEAFORD. 

Notwithstanding  the  difficulty  which  the  Court  of  King's 
Bench  appeared  to  have  felt  in  the  case  of  the  King  and 
Heaven,  as  to  fixing  the  time  when  non-residence  began, 
no  difficulty  was  found  in  the  following  case,  in  fixing  the 
period  when  residence  commenced; — ^in  fact  they  are  cor- 
relative  terms;  for  the  commencing  a  residence  in  a  new 
place,  generally  fixes  the  period  of  ceasing  to  reside  in  a  j^g^ 
former.  Thus  a  person  in  Seaford,*  having  prior  connexions 
with  that  borough,  previous  to  his  election  to  the  office  of 
bailiff,  for  which  residence  is  a  necessary  qualification,  took 
a  house  at  first  for  four  years,  but  afterwards,  at  his  land- 
lord's request,  for  one,  and  slq^t  there  one  night  before  the 
election,  and  did  not  return  again  for  near  a  month  afterwards, 
when  he  stayed  two  days,  but  retained  possession  of  his 
house,  under  his  lease,  the  whole  time ; — the  taking  of  the 
house  appearing  to  the  court  to  be  bona  fide,  that  was 
held  a  sufficient  legai  residence  to  satisfy  the  qualification 
required. 

But  afterwards  an  information  in  nature  of  quo  warranto 
was  granted,  in  order  to  try  whether  a  residence  in  the  same  Residence, 
borough  of  Seaford,  previous  to  an  election,  which  requires 
residence,  fcere  bona  fide  or  TiOt-^it  appearing  that  the  defen- 
dant, though  in  treaty  for  a  house  in  the  borough,  had  only 
hired  lodgings  there,  and  had  resided  a  very  few  nights  in 
his  journey  to  and  from  other  places.f 


CARMARTHEN. 

The  two  following  cases  were  also  decided  in  this  reign 
on  the  point  of  residence.^ 

A  charter  which  required  that  the  mayor  should  be  an 

*  The  King  v.  John  Sargent,  T.  R.,  466. 
t  The  King  v,  die  Duke  of  Richmond,  6T.  R.  560. 
t  The  King  v.  G.  Williams,  2.Maiile  &  Selwyo,  p.  141. 
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Cteoigem.  porter)  was  not  a  judicial  authority.  But  the  parties 
Bedford,  themselves  referred  the  question  to  Lord  Holt,  a  lawyer 
of  the  greatest  eminence,  and  as  far  as  a  point  can  deriye 
authority  from  any  one  person,  the  opinion  of  Lord  Holt 
upon  this  subject  has  great  weight;  and  he  thought,  that 
the  office  of  common  councilman  did  not  become  ipso  facto 
vacant  by  non-residence,  and  that  the  party  did  not  lose  his 
franchise  till  a  sentence  of  amotion  by  the  corporation  had 
been  pronounced.  Therefore,  I  am  of  opinion,  on  reason,  on 
analogy,  and  on  the  case  cited,  (there  being  no  contrary 
decision,)  that  there  must  be  a  judgment  of  amotion  against 
this  defendant  by  the  corporation  of  Bedford,  for  non-resi- 
dence, before  we  can  interpose  by  granting  an  information 
in  nature  of  a  quo  warranto  against  him." 

The  argument  of  convenience  insisted  upon  by  the  Chief 
Justice  seems  to  be  questionable.  Certainly  that  part  which 
assumes  the  difficulty  of  ascertaining  when  the  residence 
would  cease  seems  to  be  untenable,  as  residence  and  non- 
residence,  a  point  so  necessary  to  be  established,  and  in  so 
many  instances  determined  in  practice,  upon  cases  of  settle- 
ment, constables,  magistrates,  coroners,  sheriff,  clergy,  &c. 
Nor  was  it  any  greater  hardship  that  those  who  had  deriva- 
tive titles  under  persons  so  circumstanced,  should  lose  their 
offices  any  more  than  on  any  other  ground.  But,  on  the 
contrary,  it  would  seem  a  less  hardship,  because  his  non- 
residence  must  have  been  notorious ;  and  aU  who  took  under 
him  must  be  assumed  to  have  had  knowledge  of  the  fact 
According  to  the  principles  before  quoted  from  Lord  Mans- 
field,* that  ^'  it  is  requisite  that  all  law  with  respect  to  bo- 
<<  roughs  should  be  clear  and  distinct,"  it  would  nodoubt  have 
been  a  much  more  simple  rule  to  have  held,  according  to 
the  charter,  that  the  notorious  fact  of  non-residence  should 
put  an  end  to  the  office,  rather  than  that  it  should  depend  upon 
the  will  of  the  corporation  whether  they  would  remove  the 
person  or  not :  he  in  the  meantime  continuing  in  office  con- 
trary to  the  spirit  of  the  king's  grant ;  and  therefore  it  seems 
that  the  latter  doctrine  would  be  much  more  productive  of 

•  *  See  before. 
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conAision  and  uncertainty  than  that  which  was  to  depend  ^^**^'8*"'- 
upon  the  overt  act  of  non-residence.  Nor  does  the  analogy  Badfoid. 
between  fines  void  or  voidable  appear  to  apply  to  a  case  of 
this  description^  which  relates  to  public  and  not  private  rights. 
And  if  the  consequence  of  a  rule  of  law  is  to  be  considered, 
it  should  be  remembered  that  under  this  class  of  cases,  nume- 
rous instances  have  since  arisen  in  all  parts  of  the  kingdom, 
where  non-resident  officers  of  corporations,  not  being  removed 
by  their  fellow  corporators,  who  are  themselves  also  often 
non-resident,  have  continued  in  their  offices  in  defiance  of  the 
charters :  the  courts  of  law  not  being  in  any  degree  ancillary 
to  their  removal,  and  no  remedy,  in  fact,  existing  for  the  mis- 
chief. The  Chief  Justice  said  that  Lord  Holt,  as  a  lawyer 
of  the  greatest  eminence,  gave  great  authority  to  the  opinion 
he  had  declared,  ^*  Amicus  Plato,  sed  magis  arnica  Veritas ;" 
and  as  to  there  being  no  contrary  decision,  it  would  seem  to 
require  no  authority  to  establish  the  position,  that  if  a  charter 
required  a  corporate  officer  to  be  resident,  and  provided  that 
if  he  left  the  borough  his  place  should  be  vacant,  and  it 
should  be  filled  up  by  another,  that  his  ceasing  to  be  a  resi- 
dent should  put  an  end  to  the  office. 

In  fact,  on  a  subsequent  occasion,  in  the  case  of  the  King 
against  the  commissioners  under  the  Brighton  paving  act, 
50  Geo.  III.,  ch.  38,  the  court  so  determined :  by  holding 
that  where  the  act  provided  that,  on  the  removal  of  a  com- 
missioner out  of  the  parish,  the  other  commissioners  should 
cause  notice  to  be  given  to  the  inhabitants  for  electing 
another  in  his  stead ;  upon  a  commissioner  removing  out  of 
the  parish,  and  occupying  no  house  there,  but  only  coming 
to  the  place  as  an  occasional  visitor,  the  office  was  held  to 
be  actually  void. 

LEICESTER. 

A  return  to  a  mandamus  to  restore  an  alderman  of  Leices-    M&l. 
ter,  removed  for  non-residence,*  was  disallowed,  because  it 
did  not  set  forth  a  total  desertion  from  the  place  of  which  the 
party  was  alderman. 

*  Rex  V,  Mayor  and  AJdermon  of  Leicester,  4  Bur.  20S7. 
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George  III. 

1774.  PORTSMOUTH. 

In  the  case  of  Rex  r.  Carter,*  the  question  was  whether  the 
defendant,  being  elected  at  the  age  of  five  years  old,  abui^ess 
of  Portsmouth,  and  sworn  in  at  21,  was  duly  elected  accord- 
ing to  the  terms  of  the  charter  of  the  third  of  Charles  L 
Lord  Mamfield. — *^  There  is  no  more  in  the  case  than  this, 
that  the  king  has  giren  them  a  power  to  choose  and  swear 
in  burgesses ;  and  the  question  is,  whether  he  gave  them  a 
power  to  grant  an  inchoate  right,  when  no  oath  could  be 
administered  to  them.  I  am  clearly  of  opinion  no  such  power 
is  given  by  the  charter." 

LONDON. 

1791.  Pursuing  the  doctrine  of  non-residence — in  the  celebrated 
case  of  the  citizens  of  London  against  the  corporation  of  Lynn, 
it  was  holden  in  the  Common  Pleas  that  ''the  freemen 
of  the  city  of  London  had  a  right  to  be  exempt  from  the 
payment  of  all  tolls  and  port  duties  throughout  all  England 
(except  prises  of  wine)  in  whatever  place  they  reside." 
With  respect  to  which  it  was  forcibly  observed  by  Mc 
Justice  BuUer,  in  giving  judgment  in  error,  in  the  King's 
Bench,t  that  ''it  had  been  contended  by  the  counsel  f<^ 
"  the  city, j:  that  the  word,  '  citizens/  included  all  the  free- 
"  men,  whether  resident  or  not: — if  it  did,  such  a  custom 
"  oould  not  exist  in  point  oflaw.%  If  such  a  custom  could  be 
"  supported,  it  might  be  attended  with  the  most  serious  con- 
"  sequences ;  since  it  would  be  in  the  power  of  the  city  of 
"  London,  which  is  one  of  the  oldest  corporations  in  the 
"  kingdom,  to  sell  the  privileges  of  every  other." 

Mr.  Justice  Orove  also,  at  the  termination  of  his  judgment 
in  the  same  case,  said,  "  I  believe  it  has  been  decided,  that 
"  the  word  '  citizens,'  ex  vi  termini,  means  resident  citizens. 
"  However,  I  do  not  wish  to  give  any  decided  opinion  on  this 
"  point." 

And  in  a  subsequent  case,  of  the  Corporation  of  London  v. 

•  Cowp.  p.  220.  t  I  Black.  206.  M  T.  R.  125. 

i  Robinson  v.  Manhall,  3  Bnlstr.  1.  Thorns.  Eat.  302, 30  £dwd.  111.  fo.  16. 
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the  Corporation  of  Liverpool,  which  was  tried  at  bar,  in  the  ^^^ "'- 
Court  of  Exchequer,  in  Easter  term,  1799,  the  jury,  under 
the  direction  of  the  court,  found  that  ^'^  freeman  is  not  ex- 
''  empt  from  toll,  unless  he  be  a  resident  inhabitant,  and  in  scot 
"  and  lot.'' 

SEAFORD. 

Notwithstanding  the  difficulty  which  the  Court  of  King's 
Bench  appeared  to  have  felt  in  the  case  of  the  King  and 
Heaven,  as  to  fixing  the  time  when  non-residence  began, 
no  difficulty  was  found  in  the  following  case,  in  fixing  the 
period  when  residence  commenced; — ^in  fact  they  are  cor- 
relative  terms;  for  the  commencing  a  residence  in  a  new 
place,  generally  fixes  the  period  of  ceasing  to  reside  in  a  ^.^ 
former.  Thus  a  person  in  Seaford,*  having  prior  connexions 
with  that  borough,  previous  to  his  election  to  the  office  of 
bailiff,  for  which  residence  is  a  necessary  qtiolification,  took 
a  house  at  first  for  four  years,  but  afterwards,  at  his  land* 
lord's  request,  for  one,  and  slept  there  one  night  before  the 
election,  and  did  not  return  again  for  near  a  month  afterwards, 
when  he  stayed  two  days,  but  retained  possession  of  his 
house,  under  his  lease,  the  whole  time ; — ^the  taking  of  the 
house  appearing  to  the  court  to  be  bona  fide,  that  was 
held  a  sufficient  Ugai  residence  to  satisfy  the  qualification 
required. 

But  afterwards  an  information  in  nature  of  quo  warranto 
was  granted,  in  order  to  try  whether  a  residence  in  the  same  Residence, 
borough  of  Seaford,  previous  to  an  election,  which  requires 
residence,  fcere  bona  fide  or  TiOt-^it  appearing  that  the  defen- 
dant, though  in  treaty  for  a  house  in  the  borough,  had  only 
hired  lodgings  there,  and  had  resided  a  very  few  nights  in 
his  journey  to  and  from  other  places.f 


CARMARTHEN. 

The  two  following  cases  were  also  decided  in  this  reign 
on  the  point  of  residence.^ 

A  charter  which  required  that  the  mayor  should  be  an 

*  The  King  v.  John  Sargent,  T.  R.,  466. 
t  The  King  v.  die  Duke  of  Richmond,  6T.  R.  560. 
t  The  King  v.  G.  Williams,  2  Maule  &  Selwyo,  p.  141. 
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^^^^^  ''J'  inhabitant  redant  within  the  borough,  on  pain  of  forfeiting 

Reliant,  guch  sum  as  should  be  imposed  by  the  mayor,  recorder, 

and  major  part  of  the  common  council,  not  exceeding  1002., 

does  not  require  resiancy  as  a  qualification  for  holding  the 

office,  but  under  a  penalty. 

LIVERPOOL. 

1814.  By  charter  7  William  III.,  the  mayor  of  Liverpool*  is  ap- 
pointed to  be  elected  out  of  41  common  councilmen,  and  every 
RetideBoa  mayor  is  made  an  alderman  ;  and  it  is  granted  **  quod 
quandocunque  accident  aliquem  majorem.  Sec.  aut  aliquem 
vel  aliquos  de  ballivis,  vel  de  communi  concillio  villse 
prsedictee  pro  tempore  existente  obire,  sen  ab  officio  suo,  vel 
ab  officiis  suis  amoveri,  vel  decedere,  sive  stare  recnsare, 
quod  tunc  et  in  quolibet  tali  casu,  alia  idonea  persona,  vel 
aha  idonese,  personse,  de  tempore  in  tempus,  ad  et  in  officium 
illius,  vel  ad  et  in  officia  illorum  sic  amotorum,  vel  obeun- 
tium  sive  stare  recusantium  eligetur,"&c. ;  and  by  subsequent 
charters  every  alderman  is  appointed  justice  for  the  town.  It 
was  held,  that  the  defendant,  who  was  a  conmion  councilman, 
and  had  once  served  the  office  of  mayor j  and  acted  as  justice  for 
the  town,  but  had  since  quitted  it,  and  resided  four  miles  distant, 
having  only  a  bank  there,  and  was  an  acting  magistrate  for 
the  county,  was  not  entitled  to  refuse  to  stand  at  a  subsequent 
election  as  mayor,  though  the  serving  that  office  would  com- 
pel him  to  remove  his  residence  to  the  town,  and  prevent  his 
acting  as  magistrate  for  the  county;  and  therefore  the  court 
granted  a  mandamus  to  him  to  take  upon  himself  the  office,  he 
having  been  elected  at  such  subsequent  meeting. 

CHESTER. 

1786.  The  case  of  the  King  v.  Amery,  in  the  26th  of  Geoi^e  III., 
from  the  city  of  Chester,f  affords  a  striking  demonstration 
how  strong  the  general  impression  was,  that  the  existence  of 
corporations  by  prescription  could  not  be  disputed.  Lord 
Mansfield  saying,  **  all  questions  concerning  trials  at  bar 

*  The  King  v,  Leylaod,  3  Maul«  6c  Selwya,  114. 
t  The  King  v.  Amery,  1  T.  R.367. 
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must  depend  upon  thdr  own  circumstances.      Many  infor-  cjeofg^  'i'- 
mations  in  the  nature  of  a  quo  warranto,  upon  which  the  Cbester. 
existence   of   corporations  depended,   have   been  tried   at 
nisi  prius,  and  many  at  bar.    The  only  rule  therefore  to  go 
by  is,  the  judgment  which  the  court  shall  form  on  the  nature 
of  the  issues,  and  their  dependencies.     Now,  it  seems  to  me 
as  clear  as  possible^  that  no  question  of  magnitude  can  arise 
in  this  case  to  render  a  trial  at  the  bar  of  this  court  neces- 
sary.    Many  of  the  issues  will  admit  of  no  objectiony  such  as, 
that  it  is  a  corporation  by  prescription ;  and  the  granting,  in  Pretcrip- 
fact,  of  the  charter  by  Car.  II.,  and  some  others,  are  only 
consequential.    The  great  question  is,  on  the  acceptance  of 
the  charter  of  Car.  II.,  but  that  cannot  invoWe  in  it  much  Charten 
difficulty.     We  know  the  obloquy  which  charters  granted  at  Charlctll. 
that  time  lie  under.    As   my  Lord  Hardwick  said,  '  they 
*  have  never  received  any  countenance  in  Westminster  Hall ; 
^  and  he  would  never  give  any  opinion  in  support  of  them ; 
'  unless  the  strongest  evidence  was  laid  before  the  court  of 
'  their  having  been  accepted,  and  uniformly  acted  under;' 
therefore  there  is  no  ground  in  this  case  for  a  trial  at  bar." 

This  place  affords  another  instance,  in  addition  to  those 
already  shown  in  the  history  of  so  many  boroughs,  where 
even  the  parties  which  have  contested  the  right  of  the  select 
body  of  the  corporation  to  control  the  municipal  and  parlia- 
mentary elections,  have  themselves  assumed,  without  suffi- 
cient grounds,  the  existence  of  a  corporation  from  time 
immemorial — the  foundation  upon  which  the  greater  portion 
of  the  errors  on  this  subject  are  founded — and  affording  too 
great  facility  for  the  support  of  the  corporate  usurpations. 

For  if  they  really  existed  before  the  time  of  legal  memory, 
it  might  be  very  difficult  to  prove  that  the  citizens  and  bur- 
gesses who  returned  members  to  Parliament  after  that  period, 
were  not  members  of  those  bodies :  the  records  of  the  early 
periods  of  parliamentary  representation,  being  so  scanty  as 
not  to  afford'a  decisive  negative  to  that  supposition.  And, 
therefore,  if  the  question  stood  on  these  grounds  alone,  it 
would  probably  be  decided  in  favour  of  the  corporate  right.  Corpora- 
But  if,  on  the  contrary,  it  can  be  shown  that  no  municipal      ^^' 
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^^'^'^^^^  jcorporatiotiB  existed  before  the  time  of  legal  memory,  nor 

Cbeater.  till  long  after;  but  that  bui^esQies  existed  in  this  country 
from  the  earliest  times ;  and  were  connected  with  the  com* 
mon  law,  and  the  system  of  police  which  at  that  time 
existed;  that  the  present  c(Mrporations  can  be  distinctiy 
traced,  both  by  general  history,  and  the  records  of  each 
particular  borough,  to  have  been  first  created  long  since  the 
time  of  legal  memory ;  then  the  question  would  indeed  stand 
on  very  different  grounds.  The  modem  usi^e  and  practice 
would  be  attributed,  as  they  justly  ought,  to  usurpation ; 
and  their  encroachments  would  be  sanctioned  with  caution. 

Burgesses.  Whilst,  on  the  other  hand,  the  early  existence  of  bwgetges 
being  established,  and  that  they  included  all  the^ee  inhabi- 
tant heuseholders  within  the  limits  of  each  borough,  accord* 
ing  to  the  general  principle  of  the  law,  their  claim  would  be 
received  with  a  predisposition  to  support  it. 

To  assume,  therefore,  the  existence  of  prescriptive  corpo^ 
rations  abandons  the  strongest  grounds  for  the  establishment 
of  the  right  of  the  inhabitant  householders,*  and  unjusti^ 
fiably  concedes  to  the  corporate  right  the  strongest  basis 
for  its  support. 
Thus,  in  this  case  Lord  Mansfield  adopts  the  position  of 

^mf'*  Chester  being  a  corporation  by  prescription  as  incontrover^ 
tible ;  and  in  the  elaborate  report  of  the  great  case  connected 
with  Chester,  the  same  doctrine  is  assumed  by  the  author, 
who  nevertheless  published  his  work  and  tried  the  cause,  to 
negative  the  right  of  the  select  body. 
That  author  also  errs  in  his  conjecture  as  to  the  origin  of 

compuiies  Companies,  which  he  rests  on  hypothesis,  instead  of  adverting 
to  the  &cts  disclosed  by  history.  The  first  companies  in  this 
country,  it  is  clear  from  the  instances  stated  by  Madox,  were 
religious  associations ;  firom  which  other  companies  after- 
wards sprung  for  the  purposes  of  trade,  and  both  the  one 
and  the  other  were  distinct  firom  the  institution  of  boroughs 
and  burgesses. 

Aldermen.     The  assertion  that  aldermen  arose  out  of  these  companies 

*  See  Report  of  the  proceedings  in  informations  upon  quo  warranto,  in  the  case 
of  the  King  v.  Amery  and  Monk,  2  vols.  4to.  Chester,  1791. 
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IS  also  inaccurate.    The  ealdarman  was  originally^  under  our  Q^'g^'^^* 
Saxon  goyemmenty  the  principal  legal  officer  in  each  shire»  Chester. 
An  officer  of  the  same  description  existed  in  each  burgh,    Burgh. 
which  was  a  limited  district  carved  out  of  the  county :  and 
where  the  boroughs  were  very  large^  and  such  a  subdivision 
was  necessary,  there  was  an  alderman  presiding  over  each 
ward  of  the  borough,  as  in  London,  Canterbury,  Ipswich,  &c.    Ward. 
But  it  was  many  centuries  after  the  first  use  of  the  term,  as 
applied  to  the  chief  officer  of  the  town  or  ward — whose  duty 
it  was  to  superintend  the  execution  of  all  the  duties  con- 
nected with  the  leet — ^that  it  obtained  the  modem  application 
to  an  officer  chosen  by  a  corporation  for  life. 

So  also  the  hypothesis  that  the  mayor  arose  out  of  the  Mayor, 
trading  companies  is  inaccurate;  as  the  documents  which 
have  been  quoted  abundantly  establish. 

A  more  correct  view  of  the  history  of  Chester  might  be 
collected  from  a  recollection  of  the  circumstauces  already 
stated  with  respect  to  it-^-as  the  entry  in  Domesday.  The 
charters  and  confirmation  of  Henry  VL,  King  John,  Henry 
III.,  Edward  I.,  Edward  III.,  Henry  V.,  none  of  them 
charters  of  incorporation.  The  entries  of  freemen  at  the 
poritnote  court,  in  the  time  of  Henry  VI.  Its  separation 
from  the  shire  of  Chester,  in  the  reign  of  Henry  VII.  The 
regulation  by  statute  of  the  shire  days,  in  the  reign  of 
Henry  VIIL ;  and  the  admissions  of  freemen  in  the  same 
reign,  with  the  first  mention  of  it  as  a  corporation,  in  the 
reign  of  Queen  Elizabeth.* 

From  these  documoits  it  will  be  seen,  that  the  select 
body  first  began  its  usurpatiolMi  in  the  reign  of  Queen 
Elizabeth ;  and  the  further  progress  of  them  may  be  collected 
from  its  subsequent  municipal  and  partiamentary  histo^. 

The  charters  and  privileges  of  Chester,  were  like  those 
of  many  other  places,  seized  in  the  reign  of  Charles  II., 
and  restored  by  the  proclamation  of  James  II.  After  which^ 
in  the  second  of  William  and  Mary,  a  report  was  made  ie90. 
upon  petitions  against  the  return  of  the  members  to  Parlia- 
ment, in  which  it  was  said  that  the  right  of  election  was  in 

*  Vide  Index,  title  Chater. 
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owseni.  the  freemen^  the  irregularities  in  making  whom,  were  proTed 
Chester,  by  the  petitioners : — as  that  126  yoete  made  fret  after  the  teste 
^®^-    of  the  wnt. 

Another  witness  proved  he  was  present  when  the  new 
freemen  were  made,  and  took  notice  of  it  to  the  petitioners, 
and  advised  them  to  get  some  made  for  them;  but  they 
refused  it,  upon  the  case  of  Dartmouth  ;  that  several  masters 
complained  their  apprentices  were  made  free,  contrary  to  their 
hjwwkdge. 

For  the  sitting  members,  it  was  said  by  a  witness,  that  he 
had  known  all  the  elections  since  1660  ;t  and  that  a  son  of 
a  freeman  might  demand  his  freedom  at  16;  and  an  appren- 
tice has  a  right  if  he  comes  out  of  his  time  before  he  is  21 
years  of  age. 

Mr.  Skelham  said,  he  was  mayor  at  the  time  of  the 
election ;  and  had  also  known  the  several  elections  since 
1660;  and  never  knew  any  freeman  of  Chester,  young  or 
old,  rich  or  poor,  denied  his  vote ;  that  those  who  were  made 
free,  claimed  either  by  birth  or  servitude:  that  none  were 
ever  put  by  who  were  capable  of  taking  an  oath. 

Upon  the  whole  the  committee  resolved  against  the  peti- 
tioners. 

The  right  having  been  thus.o^^^  to  be  in  the  freemen, 
the  system  of  outnumbering  the  resident  citizens,  by  the 
foreign  freemen,  appears  to  have  been  acted  upon ;  and  the 
usurpations  of  the  mayor  and  the  select  body,  may  also  be 
collected  from  the  following  petition  of  Sir  John  Main- 
waring,  and  Mr.  Chitchley, .  aldermen  of  Chester,  on  the 
behalf  of  themselves  and  other  aldermen  and  citizens,  to  the 
king— 

''  Humbly  sheweth, 

'^That  about  the  15th  of  July  last,  your  petitioners  pruned 

*  This  cannot  be  the  right  of  election,  unless  "freemen**  mean  inkMtawU,  for 
to  them  the  statute,  of  Henry  VIII.  gives  the  right  And  it  is  dear  that  the 
usurpation  in  this  borough  must  have  commenced  since  1543,  the  date  of  the 
statute.  See  statute  25  Car.  II.,  IG73,  for  Durham,  which  gives  the  right  ei- 
pressly  to  the  freemen. 

*  It  is  worthy  of  remark,  that  almost  all  the  usages  which  were  relied  upon  in 
these  parliamentary  cases,  were  those  which  commenced  immediately  after  the  Be- 
Btoration. 
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their  humble  petition  to  this  moet  honourable  board — setting  ^"'g^'"- 
forth  the  arbitrary  and  undue  proceedings  of  Peter  Bennett,     1690. 
late  mayor  of  Chester,  viz. :  by  waiving  the  fixed  time,  by 
order  of  assembly,  for  the  choosing  of  common,  councilmen. 

**  That,  upon  reading  the  petition,  their  excellencies,  in 
council,  were  pleased  to  order  the  late  mayor  to  attend  the 
board,  in  person,  and  to  put  in  his  answer  in  writing. 

''That  the  late  mayor  of  Chester  put  in  his  answer  accord- 
ingly, and  that  the  mayor  and  your  petitioners  are  in  town, 
and  ready  to  have  the  cause  heard. 

''  That  their  excellencies  did,  by  their  order,  recommend  to 
the  care  and  circumspection  of  Peter  Bennett,  the  mayor  and 
magistrates  of  the  city  of  Chester,  the  preventing,  as  much 
as  in  them  lay,  all  such  tumultuous  proceedings  whereby 
the  peace  of  the  city  might  anyways  be  disturbed. 

"  That,  notwithstanding  the  order,  the  said  P.  Bennett  hath 
since  caused  five  aldermen  to  be  elected  by  an  order  of 
assembly,  contrary  to  the  express  words  of  the  charter,  and 
did  thereby  exclude  the  freemen,  their  votes,  who  ought  to 
have  been  the  electors,  and  did  greatly  endanger  the  peace 
of  the  city  by  such  illegal  election. 

**  That  the  common  councilmen  are  to  be  chosen  yearly ; 
and  that  P.  Bennett  suffered  the  year  to  elapse  before  he 
went  to  the  election  of  the  common  councilmen,  by  reason 
whereof  400  persons  absented  themselves,  and  would  not 
attend  to  give  their  votes,  lest  they  should  seem  to  counte* 
nance  a  certain  breach  of  their  charter. 

*^  That,  by  reason  of  the  freemen  absenting  themselves,  the 
said  P.  Bennett,  and  his  accomplices,  took  the  opportunity 
of  turning  out  32  of  the  old  common  councilmen,  who  all  of 
them  had  subscribed  the  voluntary  association,  and  were 
hearty  and  zealous  to  the  government, — ^putting  in  their 
stead  men  who  refiised  to  sign  the  association,  and  may 
reasonably  be  suspected  for  their  loyalty,  two  of  them  par- 
ticularly. Will.  Francis  and  Humpy.  Page,  standing  con- 
viction and  indictment  of  high  misdemeanour,  for  drinking 
the  late  King  James's,  and  the  pretended  Prince  of  Wales', 

their  healths,  with  swords  drawn,  and  have  been  both  fined 

6  z 
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^^***'^^"^-  for  the  same ;  yet,  are  they  both  thought  so  meritorious  by 
1690.     the  said  Peter'  Bemiett,  that  they   were  chosen   common 
councilmen;  and  Francis  is  thought  fit,  and  presides  as 
sheriff. 

'^  That  as  the  new  common  councilmen  are  the  creatures  of 
the  said  Peter  Bennett,  so  have  they  gratefully  expressed 
themselves  to  be  such,  having  joined  with  some  aldermen  of 
like  principles ;  and  have,  by  order  of  their  assembly,  and 
by  a  bond,  sealed,  with  the  common  seal  of  the  city,  obliged 
themselves  and  the  city,  to  repay  the  said  Peter  Bennett  all 
charges  he  shall  be  put  to  in  the  defence  of  his  ill^al  and 
arbitrary  proceedings. 

''  That  by  means  of  which  security  so  given,  'tis  conceived 
thetreasureof  thecityis  ingreat  danger  of  being  extravagantly 
expended ;  your  petitioners,  and  all  the  freemen,  are  highly 
discouraged,  if  not,  by  your  great  wisdom,  this  evil,  together 
with  the  rest  of  the  breaches  of  our  charter  complained  of, 
are  not  speedily  redressed. 

''  May  it  therefore  please  your  most  excellent  majesty,  and 
this  most  honourable  board,  that  Peter  Bennett  may  answer 
to  the  several  complaints  of  this  petition." 

The  struggle  for  the  right  of  the  non*resident  freemen  was 
1747.  afterwards  continued ;  and  in  the  21st  year  of  George  II.,  a 
petition,  complaining  of  an  undue  election,  was  heard.  The 
dispute  was  as  to  the  right  of  election,  which,  by  the  pe- 
HHanersy  was  stated  to  be  only  "  in  such  citizens  as  were 
**  inhabitants  within  the  city,  or  the  liberties,  and  admitted 
^*  to  their  freedom  by  birth  or  servitude ;"  whereas  by  the 
sitting  member  the  right  was  stated  to  be  in  the  freemen  in 
general. 

The  original  charter  granted  to  the  city  by  King  Henry 
VII.,  and  the  confirmation  by  Queen  Elizabeth,  were  pro- 
duced to  prove,  that  the  right  of  electing  the  mayor,  and 
ComiDo-  several  other  officers,  was  vested  in  the  citizens  commarant 
within  the  city;  and  that  commorant  citizens  only  were 
eligible  into  those  offices. 

A  witness  was  examined  in  order  to  prove  that,  anciently, 
such   citizens  only  had  enjoyed  the  right  to  vote  in   the 
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election  of  citizens  to  serve  in  Parliament  for  the  city,  as  o^tt^m- 
were  entitled  to  their  freedom  by  birth  or  servitude.  Birth. 

Servitude. 

Another  witness  was  examined  in  order  to  prove  that  the 
right  was  in  such  citizens  only  as  were  inhabitants  within  the  inhabitants 
city  or  liberties,  and  admitted  to  their  freedom  by  birth  or 
servitude^  &c. 

On  the  other  hand,  the  sitting  member  showed,  from  the 
resolutions  of  the  House,  so  far  back  as  the  second  Wm.  & 
Mary,  that  other  freemen  had  voted  at  elections ;  and  having 
produced  several  polls  taken  at  elections  of  members  of  Par- 
liament for  the  city,  he  proposed  to  prove  that  many  of  the 
persons  who  voted  at  each  of  the  elections,  were  not  com- 
mcrant  in  the  city  when  they  voted ;  but  the  same  was 
admitted  by  the  petitioners.  Then  he  proposed  to  prove, 
— Ist.  That  several  honorary  and  non-resident  freemen  had  Honorary 

•^  .  freemen. 

been  elected  into  the  offices  of  mayor  and  sheriff.  2nd.  That 
honorary  freemen  had  exercised  trades  within  the  city.  3rd. 
The  freemen  who  had  purchased  their  freedoms,  were  ex- 
empted from  toll,  as  well  as  other  freemen.  But  the  whole 
was  admitted  by  the  petitioners. 

The  question  was  put  and  carried,  ^*  that  the  right  was  in    Hight. 
''  the  mayor,  aldermen,  and  common  council,  and  in  such  of 
*^  the  freemen  as  should  have  been  commorant  within  the  said 
''  city,  or  the  liberties,  for  the  space  of  one  whole  year  next 
"  before  the  election." 

Upona  motion  for  an  information*  in  the  nature  of  a  quo  1733. 
warranto  against  some  of  the  officers  oC  the  city,  among 
other  things  it  appeared,  that  by  a  charter  granted  the  16th 
year  of  Charles  II.,  the  right  of  election  of  corporation  offi- 
cers was  vested  in  the  mayor,  aldermen,  and  commonalty  at 
large ;  the  defendants  were  elected  by  part  of  the  corporation, 
exclusive  of  the  conmionalty,  and  a  usage  was  set  up  to 
justify  such  election. 

The  court  held  clearly,  that  no  usage  could  control  the    Usage. 
direction  of  a  charter  of  so  modem  a  date ;  and 

Lord  Hardwichy  Chief  Justice,  mentioned  the  case  of  the 
corporation  of  Breeknocky  where  the  charter  was  granted  in 

*  The  King  v.  Sir  Robert  Grosvenor  and  others,  7  Mod.  198. 

6z2 
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GMfgtiii.  the  reign  of  Philip  and  Mary ;  and  directed  the  corporation 
1733.    officers  to  be  chosen  de  inhahitantibus ;  and  a  uscye  had  pre- 
vailed from  the  15th  of  Queen  Elizabeth,  to  elect  them  with- 
out any  i^gard  to  inhabitancy  to  that  time ;  and  upon  a  spe- 
cial verdict,  it  was  held  in  this  court,  ''  that  such  usage  in 
contradiction  to  the  charter y  was  vcidy**  and  that  judgment, 
upon  a  writ  of  error,  was  affirmed  in  the  House  of  Lords.     It 
was  also  agreed  in  this  case,  that  by  a  judgment  upon  an 
information  in  the  nature  of  a  quo  warranto,  the  corporation 
itself  cannot  be  dissolved,  but  only  the  particular  abused 
privileges  seised  into  the  hands  of  the  crown. 

Upon  a  rule  to  show  cause  why  an  information  should 
not  be  granted  against  the  mayor,  aldermen  and  common 
council  of  the  city  of  Che8ter,t  to  show  by  what  authority 
they  claimed  to  elect  aldermen,  exclusive  of  the  freemen  at 
large ;  and  likewise  upon  four  other  rules  to  show  cause  why 
an  information  should  not  be  granted  against  the  mayor, 
and  three  of  the  aldermen  of  Chester,  for  exercising  their 
offices ;  the  nature  of  the  case  appeared  to  be,  that  by  a 
charter  made  in  the  16th  Charles  II.,  power  was  given  to  the 
freemen  at  large^  of  joining  with  the  aldermen  and  common 
council,  in  the  elections  of  aldermen  in  this  city.  This  char- 
ter was  acted  under,  till  the  36th  year  of  that  king,  and  then 
on  a  qm  wcarranto  brought  against  this  corporation,  judgment 
was  given,  that  all  their  liberties  should  be  seised^  and  the 
corporation  dissolved.  The  year  following,  a  new  charter  was 
granted  to  them,  vesting  this  right  of  election  in  the  aldermen 
and  common  council,  exclusive  of  the  fieemen  at  lai^e,  and 
the  king  thereby  reserved  to  himself,  a  power  of  removing  them 
at  pleasure^ 

Thefreanen^  however,  made  some  opposition  to  the  accept- 
ance of  this  charter.  In  the  beginning  of  King  James  IL*s 
time,  the  judgment  of  seizure  was  pardoned,  and  they  had 
full  restitution  of  their  liberties.  In  the  fourth  of  Jfunes  II., 
there  was  another  charter  granted  to  them,  vesting  the  right 

*  Liu.,  sec.  212— Malus  usus  abolendiu.  Co.  Litt  ib.  Qui&  in  consuetttdimlms  noa 
diuturnitas  temporis,  sed  soliditas  est  consideranda. 
t  The  King  t?.  Sir  W.  W.  Wynn,  and  others,  2  Barnardiston,  300. 
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of  election  in  the  aldermen  and  common  council  only,  and  in  oeoqpiiL 
that  charter,  the  king  reserved  to  himedf  a  power y  not  only  of    ^^33. 
removing  them  at  pleasure,  but  of  appointing  new  ones  in  their 
room.* 

There  was  some  opposition  made  by  the  freemen  to  this 
charter  likewise ;  which  continued  to  the  year  1698,  but  from 
that  time^  they  acquiesced  under  the  election  made  by  the 
others. 

Upon  this  state  of  the  case,  Mr.  Strange  and  others  of 
counsel  for  the  defendants^  submitted,  that  the  rule  ought  to 
be  dischaiged.  They  said  they  did  agree,  that  neither  the 
charter  of  37th  Charles  II.,  nor  that  of  the  fourth  of  James  IL, 
could  bind  the  freemen,  unless  the  freemen  accepted  it ;  but 
they  submitted,  that  a  long  acquiescence  would  be  an  evidence 
of  such  acceptance.  An  acquiescence  there  was  in  the  pre- 
sent case  for  35  years  last  past ;  and  they  apprehended  that 
the  court  would  not  grant  an  information  now,  which  would 
overturn  the  whole  state  of  the  corporation. 

They  cited  the  case  of  Taunton,  in  which  an  information 
was  moved  for,  against  certain  members  of  the  corporatioh 
for  not  having  taken  the  solemn  league  and  covenant,  in 
pursuance  of  a  clause  in  an  act  of  Parliament.  It  was 
aigued  by  the  defendant's  counsel  in  that  case,  that  if  such 
information  should  be  granted  on  that  account,  it  would 
affect  the  election  of  most  of  the  oflScers  in  England.  That 
argument  had  a  considerable  influence  with  the  court.  The 
rule  for  showing  cause  was  never  made  absolute,  and  whilst 
it  was  depending,  the  clause  in  the  act  of  Pariiameat  was 
repealed.  For  the  like  purpose  they  cited  the  case  in  Skin. 
674. 

JUr,  Ahney  and  others  were  of  counsel  on  the  side  of  the 
rule.  They  conceived  that  the  judgment  ofseisure  in  36  Car. 
II.,  was  entirely  illegal.  If  the  corporation  had  forfeited  the 
charter,  the  only  method  of  taking  advantage  of  the  fer- 

*  The  proclamation  of  James  11.,  in  the  fourth  year  of  his  reign,  for  restoring  cor-      1688. 
poratioDs  to  their  ancient  charters,  &c.,  operates  (when  accepted)  as  a  grant  of 
revival  to  such  of  the  old  corporations  as  had  surrendered  their  corporate  franchisee 
to  Charles  II.,  (but  which  surrenders  were  not  enrolled,)  and  where  new  charters 
had  been  obtained,  ov$rtnrru  suth  new  charters.— Newling  v.  Francis,  3T.  R.  189. 
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^^'**'"'  feiture,  was  by  scire  facias  to  repeal  it ;  and  no  such  jndg- 
1733.     ment  can  be  in  quo  warranto.     For  this  purpose  they  men- 
tioned the  case  in  4  Mod.  52. 

But  if  the  judgment  had  been  legal,  the  restitution  in 
James  II.  had  entirely  taken  off  the  force  of  it.  Then  with 
regard  to  the  powers  reserved  to  the  cr6wn  by  the  charters 
of  37  Charles  II.  and  4  James  II.,  they  said  they  were  of  a 
very  extraordinary  nature,  and  such  as  made  the  charters  to 
be  void  and  not  capable  of  being  accepted.  But  they  sub- 
mitted, that  in  fact  there  was  no  acceptance ;  on  the  contrary 
there  was  an  express  opposition,  and  the  submission  to  it  for 
36  years  last  past,  they  conceived  would  not  amount  to  an 
acceptance.  For  this  purpose,  Mr.  Hollins  mentioned  a  case 
that  22  years  would  not. 

The  Chief  Justice  declared  his  opinion  to  be,  that  the 

judgment  of  seizure  was  not   according  to  law;    and  with 

regard  to  the  two  last  charters,  he  observed,  that  the  powers 

reserved  in  them  could  hardly  be  warranted^  and  he  never  knew 

Charters,  these  sort  of  charters  in  King  Charles  IFs  and  King  Jaanes 

Charlesll.  j  j  a 

*  irs  time  mentioned  by  the  judges  but  unth  censure.  By  the 
charter  of  16  Charles  II.  the  freemen  at  large  had  undoubt- 
edly a  right  in  joining  in  these  elections.  And  he  did  not 
think  that  the  acquiescence  to  the  contrary  by  the  freemen  for 
35  years  together^  would  make  any  difference.  In  the  case  of 
Brecknock,  there  was  a  charter  granted  in  the  reign  of  Philip 
and  Mary,  which  settled  the  election  in  one  way;  from  15th 

Usage.  Elizaheth  there  had  been  an  invariable  usage  in  another. 
This  matter  was  found  by  special  verdict.  Yet  this  court 
was  of  opinion  that  the  usage  aught  not  to  prevail ;  and  accord- 
ingly gave  judgment  in  the  quo  warranto  against  the 
defendants.  On  that  judgment,  a  writ  of  error  was  brought 
in  the  House  of  Lords,  and  it  was  affiimed.  The  least 
thing  that  the  court  could  do  in  this  case,  was  to  permit 
this  matter  to  be  tried.  The  rest  of  the  court  were  of  the 
same  opinion ;  accordingly  the  rule  was  made  absolute. 
1753.         An  act  passed  in  this  year,  relative  to  the  election  of  the 

Chester,  mayor  and  other  officers  of  this  city,  and  which,  amongst 
other  things,  changed  the  day  of  election  from  the  Friday 
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next  after  the  day  of  St.  Dennis,  to  the  Friday  next  after  the  ^^^  "^- 
20th  of  October. 

In  the  24th  year  of  George  III.  the  important  case  of  the     1784. 
King  and  Amery,  relative  to  Chester,  came  before  the  Court 
of  King's  Bench.  The  affidavits  used  on  the  occasion  are  too 
long  for  insertion,  and  may  be  seen  in  the  Chester  case.* 

The  rule  for  the  information  was  made  absolute,  and  the 
question  subsequently  tried. 

The  contest  between  the  corporation  and  the  citizens  of 
Chester,  was  in  substance  whether  the  old  charter  granted  by 
Henry  VIL,  or  the  new  one  of  Charles  IL  is  to  be  the  law 
of  that  city.  After  two  trials,  and  a  very  elaborate  argument 
of  four  days'  continuance,  in  the  Court  of  King's  Bench,  the 
points  on  which  the  merits  of  the  cause  rested,  were  briefly 
as  follows,  viz. 

1.  Whether  the  judgment  of  seizure  against  the  old  corpo- 
ration went  the  length  of  dissolving  that  corporation. 

2.  Whether  the  power  reserved  by  the  charter  of  Charles 
II.  warranted  the  amoval  of  all  the  officers  acting  under  it. 

3.  Whether  the  charter  of  restoration  could  operate  to  re- 
vive the  old  constitution. 

The  court,  after  twelve  months*  consideration,  gave  the 
following  judgment:— 

As  to  the  first  point,  if  the  old  corporation  were  not  dis- 
solved by  the  judgment  of  seizure,  the  new  charter,  creating 
a  distinct  body,  could  not  operate ;  as  two  corporations,  for 
similar  purposes,  cannot  subsist  in  the  same  place  at  the 
same  time.  But  the  contumacy  of  the  old  body  in  not  ap- 
pearing to  the  quo  warranto,  has  been  said  to  cause  the  judg- 
ment of  seizure  to  work  an  extinguishment  of  their  franchises, 
and  therefore  the  new  charter  was  legally  granted. 

As  to  the  second,  it  is  said  that  the  power  reserved  to  the 
crown  in  the  charter  of  Charles  II.  did  not  warrant  the 
amoval  of  all  the  officers,  and  therefore  did  not  affect  the 
existence  of  that  corporation. 

And  lastly,  it  has  been  determined  that  the  charter  of 
restitution  could  not  restore  the  dissolved  body,  after  the 

•  1T.R.678;2T.  R.616. 
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^^^*^'*"^'  acceptance  of  a  new  charter,  and  is   therefore   null  and 

1784.     void.* 

Mr,  Baron  Eyre^  in  the  course  of  this  case^t  observed,  as  to 
the  charter  of  Charles  II.,  that  the  grcaUing  it  was  a  meanart 
of  the  times,  and  which,  from  the  moment  when  it  became 
necessary  to  tread  back  those  steps  in  the  latter  end  of  the 
reign  of  James  II.,  seemed  to  have  been  entirely  laid  aside. 

1813.  Notwithstandii^  the  case  which  is  before  cited,  in  which 
questionable  usage  was  not  allowed  to  prevail,  tiie  Court 
of  King's  Bench  afterwards  refused  to  grant  a  manda- 
mus, for  the  purpose  of  bringing  a  usage  which  had  pre- 
vailed for  a  great  length  of  time  under  discussicm.  But  it 
will  be  seen  that  the  decision  turned  upon  the  technical 
ground  that  the  Court  will  not  interpose  by  the  special  pre- 
rogative  w|rit  of  mandamus,  when  any  other  specific  remedy 
is  open  to  the  parties. 

The  case  was  thus:;|: — A  charter  of  incorporation  of  Henry 
VII.  granted  to  the  citizens  and  commonalty  in  these  words: 
**  Quod  ipsi  et  successores  sui  in  perpetuum  singulis  annis 
^*  successivis  24  concives  civitatis  in  aldermannos,  aecnon  40 
'^  alios  cives  ejusdem  civitatis  procommuni  consilio  civitatis 
'^  illius  eligere,  facere  et  creare  possint ;"  and  it  appeared 
that  in  the  year  1693,  and  the  two  following  years,  succes- 
sive elections  of  the  40  common^-councilmen  had  been  made, 
Usage,  gince  which  time  the  usage  had  been  not  to  dect  the  alder- 
men or  common  coundlmen  annualfy.  The  court  refiised  a 
mandamus,  which  was  applied  for  in  order  to  raise  the  ques- 
tion against  the  usage,  whether  the  elections  of  those  officers 
ought  to  be  annual ; — there  being  another  remedy  open  to 
the  parties  making  this  application. 

1825.  Notwithstanding  the  dictum  of  Lord  Mansfield,  in  the  case 
of  the  King  v.  Amery,  that  Chester  was  a  corporation  by 
prescription,  in  the  sixth  of  George  IV.,  at  the  summer  as- 
sizes, upon  a  quo  warranto,  an  issue,  whether  it  was  a  corpo- 

*  See  Rep.  of  Tria.  Term,  1788,  the  King  against  Amery. 

t  1 T.  R.  578. 

f  The  King  v.  The  Mayor  and  Citizens  of  Chester,  I  Maule  8t  Selwyn,  101. 
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ration  by  prescription,  was  found  by  the  jury  in  the  negative.*  ^^^^'"- 
But  the  court  afterwards  granted  a  new  trial.  1825. 

This  closes  the  municipal  and  parliamentary  history  of 
Chester. 

CASES.-LEET. 

The  following  cases  will  establish  iht  eadsience  of  the  Leet. 
court  ieet  at  this  period  in  the  several  places  to  which  they 
refer.  Thus  in  tn  actionf  lor  an  amereemetU  in  the  court  leet,  1789. 
the  declaration  staled  the  court  to  have  been  holden  before 
the  steward  of  the  manor ;  and  the  evidence  ^proved  it  to 
have  been  holden  before  the  depitty-steward ;  it  was  held 
to  be  a  material  variance. 

A  custom  to  swear  the  jurors  at  one  court  leet,  in  the    1801. 
county  of  Cumberland,  to  inquire,  and  return  their  presenti- 
ments at  the  next  court,  is  bad  in  law.  j:  1802. 

Information  in  nature  of  quo  warrsnto  Hes  for  the  office  of  Gosport. 
bailiff  of  the  court  leet  of  €kMiport,  being  a  prescriptive  office, 
and  having  power  to  summon  and  select  the  jury;§ 

A  plea  to  a  quo  warraatojl  «rtated,  that  an  immemorial  1819. 
com't  leet  for  the  borough  of  iSoZ^,  was  in  part  holden  in  the 
morning,  and  in  part  in  the  evening,  and  that  the  custom 
had  been  to  elect  the  mayor  at  the  morning  court,  who 
had  been  accustomed  to  be  sworn  into  the  office  at  the  even* 
ing  court,  by  the  steward  or  his  deputy.  The  replication 
denied  the  mode  of  election ;  and  there  was  also  an  issue 
**  not  duly  sworn."  At  the  trial,  it  appeared,  that  in  addi- 
tion to  the  custom  set  out  in  the  plea,  it  had  been  usual 
for  the  leet  jury  to  present,  in  writing,  the  candidate  who 
had  most  votes  at  the  morning  court ;  but  they  had  no  control 
over  the  poll*  It  was  keldy  that  this  was  a  mere  ministe- 
rial act,  and  that  it  was  no  essential  part  of  the  custom, 
and  need  not  be  stated  on  the  record. 

*  And  a  similar  verdict  was  given  as  to  Stafford—Suminer  assizes,  1825. 

t  WyvUl,  derk  «.  Sbepheid,  1  W.  Black.  102. 

X  Davidaoo  v.  Moscrop,  2  East,  56. 

\  The  King  v.  Bingham,  clerk,  2  £a8t,  308. 

H  The  King  v.  Rowland,  3  Barn.  &  Aid.  130. 
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OeoTge  III. 

HUNTINGDON. 

1804.  Where  a  corporation  were  seised  in  fee  of  lands,*  which 
by  the  custom,  were  annually  meted  out  under  their  control 
by  a  ket  jttry,  according  to  a  certain  stint,  to  such  of  the 
resident  burgesses,  who  chose  to  stock  the  same,  they  paying 
19s.  4d.  to  each  of  the  other  bui^esses  who  did  not  stock ; 
it  was  held,  that  the  burgesses  who  so  stocked,  were  tenants 
in  commonf  of  the  lands  so  occupied  by  thtm,  and  as  sach 
occupiers  were  liable  to  be  rated  for  the  same. 

And  the  court  leet  minute  book  of  that  borough,  is  extant 
from  1764  to  1768/  The  following  are  specimens  of  the 
entries : — 

Borough  of  Huntingdon  to  wit.  At  the  court  leet  holden 
by  adjournment,  at  the  court  hall,  in  and  for  the  said 
borough,  on  Monday,  the  29th  day  of  October,  in  this  year, 
before  William  Smith,  gentleman,  mayor,  of  the  said 
borough.     Leet  jury ; — 14  jurymen. 

At  this  court  leet,  Henry,  son  of  William  Dawes;  Greorge, 
son  of  Goodes  and  Henry  Woodward ;  Philip,  son  of  Philip 
and  Mary  Stokes ;  Richard,  son  of  Thomas  Beale,  and 
Elizabeth  his  wife  \  and  William,  son  of  James  Gamer,  jun., 
and  Mary  his  wife,  being  all  free-bom,  were  admitted  and 
sworn  burgesses,  took  the  oaths,  &c. 

This  book  also  contains  the  admission  of  several   bur- 
Jury,     gesses,  in  a  similar  way  before  the  leet  juries,  all  free- 
born  burgesses. 

But  as  a  proof  of  the  time  and  method  of  the  usurpation 
of  the  common  council,  and  the  manner  in  which  the  court 
Leet.  leets  have  been  gradually  superseded  in  modem  times,  it  is 
but  a  very  short  period  after  the  termination  of  the  book 
above  quoted,  that  the  court  leet  became  less  frequent,  and 
the  admission  of  burgesses  began  to  take  place  at  the  meet- 
ings of  the  common  council ;  though  some  were  still  admitted 
at  the  court  leet,  till  1790 :  from  which  time  the  meeting  is 
1810.     generally  called  a  Court  of  Pleas.     But  in  1810,  tit  the 

*  The  King  v.  Watson,  5  East,  480. 
t  See  also  Rei  v.  Mayor,  Aldermen,  and  Bargeases  of  Sudbury,  1 B,  &  C.  389. 
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court  leety  the  list  of  the  inhabitants  was  regularly  called  ^'^'seni. 
over,  and  those  who  did  not  answer  to  their  names  were    isio. 
fined.     And  the  same  list  was  continued  till  1824. 

NOITINGUAM. 

The  cases  of  this  reign  relative  to   England,    may  be     isii. 
concluded  with  that  which  is  by  far  the  most  important 
in    modem   times,    with    respect    to  the    subject    of,  our 
inquiry. 

The  real  nature  and  origin  of  the  admission  and  swearing 
of  freemen  at  the  court  leet — ^the  connexion  of  the  right  by 
birth  and  sermtude,  with  the  common  law,  unconnected  with 
any  reference  to  the  doctrines  or  principles  of  corporations — 
have  been  already  shown. 

It  only  remains  to  quote  the  case  of  the  King  and  Hirdy* 
which,  strange  as  it  may  appear,  is  the  first  judicial 
decision,  sanctioning  the  arbitrary  power  of  corporations  to 
admit  freemen. 

A  prescriptive  right  in  the  eldest  and  youngest  sons  of  every 
burgess  bom  in  Nottingham  ;*  the  latter  having  served  a  seven 
years'  apprenticeship  to  any  trade ;  and  in  every  person  hav- 
ing served  a  seven  years'  apprenticeship  in  Nottingham,  to 
any  burgess  to  be  admitted  burgesses  of  the  town,  on  attain- 
ing 21,  was  holden  not  to  exclude  the  incidental  power  arising 
by  implication  of  law  to  the  corporation  at  large,  to  secure  their 
perpetual  succession  by  voluntary  elections  of  burgesses,  ad  Zi- 
bitum  .-f  and  this,  though  it  was  averred  that  N.  had  always 
been,  and  yet  is  a  populous  town,  containing  numerous  rm- 
dent  and  trading  burgesses ;  and  that  by  the  prescriptive 
modes  of  supply  by  birth  and  servitude,  the  succession  of  a 
sufficient  and  large  number  of  burgesses  is  fully  secured.  For 
non  constat  that  these  sources  had  at  all  times  been  sufficient 
/during  the  existence  of  the  corporation,  without  occasional 
supplies  of  burgesses  by  election :  or  even  that  they  were 
so  at  the  time  of  the  defendants.  And  they  could  not  have 
operated  at  all,  for  some  years  after  the  creation  of  the  cor- 
poration ;  and  therefore  no  presumption  can  be  made  from 

•  The  King  v.  Bird,  13  £ast,  367.  t  See  before,  1970. 
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^^'g^"'*  tbence^  that  the  otown  auaant  to  exclude  the  indde^al  pamtr 
1811.    of  the  corporatioii  to  mnke  Toluntary  electionfl  of  bui^gesses, 
in  aid  of  such  prescriptive  modes  of  supply. 

It  was  also  directed,  that  whether  the  power  of  making 
such  voluntary  elections,  be  incidental  to  the  corporatioii  at 
large,  or  exist  in  them  by  prescription,  it  is  competeiU  for  them 
to  dtl^ate  it  to  a  select  peart  cf  themselves. 

But  they  cannot  delegate  such  power  to  any  stramger. 
And  the  recorder  of  the  tovm  must  be  taken  to  be. such,  if 
he  be  not  stated  to  be  a  burgess. 

Also,  as  such  select  body  is  the  creature  of  the  corpomtioiiy 
its  constitution  and  mode  of  acting,  may,  it  seems,  be 
modelled  (with  the  exception  before  stated,)  according  to 
the  pleasure  of  its  maker;  and  where  the  corporation 
(consisting  primarily  of  the  mayor  and  burgesses,  who  were 
directed  by  charter  to  elect  aldermen  from  among  them- 
selves,) tranrferred  the  right  of  electing  burgesses  to  a  select 
body,  consisting  of  the  mayor  and  aldermen,  of  whom  the 
major  part  must  attend;  18  livery  or  clothing  burgesses,  of 
whom  nine  were  sufficient  to  attend,  tc^ether  with  the  re- 
corder, if  a  buigess,  and  choosii^  to  attend,  and  six  of  the 
burgesses  at  large,  if  they  choose  to  attend ;  but  the  select 
body  might  proceed  without  either  the  six  bui^esses  or  the 
recorder,  if  they  did  not  attend :  held  that  this  was  a  reasam- 
able  and  valid  btfe4aw. 

'  For  this  decision,  there  appears  to  have  been  no  previous 
authority,  and  none  was  attempted  to  be  cited  by  the  learned 
counsel,  who  argued  it,  but  one,  which  was  the  case  of  the 
corporation  of  Launoeston,*  in  the  eighth  of  Charles  I. ;  and 
which  clearly  did  not  apply  to  the  subject  in  discussion.  For 
that  case  only  decided,  that-^-if  the  king  creates  a  corporation 
of  a  mayor  and  eight  aldermen,  providing  that  upon  the  death, 
or  amotion  of  any  alderman,  it  should  be  lawful  for  the  mayor 
and  aldermen  within  the  next  eight  days,  to  elect  another, 
though  there  should  be  no  election  within  the  e^ht  days,  yet 
they  might  elect  an  alderman  at  any  time  afterwards; — for 
they  have  a  power  to  elect  another,  as.  incident  to  a  corpora- 

•  <1  Roll.  Abr.  115. 
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tton~;  aild  anciently  corporations  had  no  such  power  given  to  c^rgvui* 
them.    And  the  affirmative  power  does  not  toll  the  implied     I8iu 
power  incident  to  the  corporation. 

The  principle  upon  which  that  case  was  decided  is  ob- 
vious.   The  king  having  directed  that  there  should  be  per- 
petually eight  aldermen ;   and   having  provided  for  a  re- 
election upon  vacancies ;  must  be  intended  to  have  impliedly 
granted  the  power  of  making  elections  to  fill  those  vacancies: 
for  otherwise  his  charter  could  not  be  carried  into  effect  And 
the  direction  that  it  should  be  done  within  eight  days,  is 
not   inconsistent,  though  not   fulfilled,  with    the   general 
power  to  do  it  afterwards.    But  where  there  is  no  such  neces- 
sity,  that  case  does  not  apply.    And  it  was  properly  urged  by 
the  counsel  opposed  to  this  claim  of  right,  that  the  corpora- 
tion thereby  took  upon  themselves  to  add  a  foreign  body  of 
their  own  election,  in  derogation  of  the  influence  and  interest 
of  the  local  inhabitants,  whom  the  crown  meant  to  favour. 

The  noble  lord  who  decided  that  case,  justly  stated  at  the 
commencement  of  his  judgment,  that  if  the  modes  of  sup- 
plying  burgesses  appointed  by  the  crown  were  in  fair 
construction,  competent  to  keep  the  body  alive  in  the  manner 
intended,  he  should  not  be  inclined  voluntarily  to  adopt 
another  method  to  effectuate  that  purpose. 

The  learned  judge  seems  therefore  to  have  felt  in  his  mind, 
that  this  was  in  effect  making  a  new  charter  for  the  borough; 
or  at  least  adding  to  the  one  which  already  existed ;  neither . 
of  which  could  be  done  by  any  but  the  king. 

The  court,  however,  justified  it  upon  the  plea  of  necessity. 
But  such  an  act  could  not  be  justified  even  upon  that  ground 
However,  if  that  principle  were  allowed,  it  would  in  this 
case  be  answered  by  showing  that  no  such  necessity  existed. 
The  charter  of  Henry  Y I.  being  in  truth  an  incorporation 
of  all  the  inhabitants  of  fi«e  condition,  by  birth  or  servitude; 
or  otherwise,  there  could  be  no  deficiency  in  the  burgesses 
as  long  as  there  were  any  inhabitants  in  the  place.  And  as 
soon  as  there  ceased  to  be  any  inhabitants  there,  the  franchise 
granted  should  cease  also ;  as  has  been  instanced  in  the  cases 
of  Qatton  and  Sarum. 
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^^^f^^^^'     The  assumed  necessity,  therefore,  could  never  exist  Ad 
1811.    the  practice  of  election  was,  as  stated  by  the  learned  judge, 
**  a  usage  of  so  modem  a  date,  as  not  to  influence  the  dedsioi 
"  of  the  court."    It  was  200  years. 

The  learned  judge  also  accurately  stated,  quoting  froa 
Rolle's  Abridgment,  that  "  ancient  charters  had  not  any  suck 
"  clause,  giving  a  power  to  elect ;"  which  is  easily  explained 
by  the  general  law  having  provided  for  the  natural  successin 
of  the  inhabitants  through  the  presentments  by  the  jvry  at  tk 
court  leet. 

But  the  learned  judge  appears  to  have  assumed,  as  admitted 
in  the  argument,  that  which  at  least  is  not  apparent  upon  the 
face  of  the  report,  that  when  no  mode  was  provided  for 
continuing  the  succession,  a  corporation  had  a  ri^ht  of  oe 
cessity  to  make  burgesses  by  election.  But  for  the  reason 
given  before,  both  the  principle  and  the  fact  should  be  de- 
nied. 

It  was  also  too  readily  assumed,  that  there  was  no 
provision  affordingasupplyofbui^esses,  because  they  would 
always  be  found  as  long  as  the  franchise  ought  to  continue ; 
and  the  case  was  decided  upon  the  technical  grounds,  that 
the  replication  did  not  state  as  a  fact,  that  the  sources  of 
birth  and  servitude  were  competent  to  produce  a  sufficient 
supply  at  all  times. 

It  was  also  assumed,  contrary  to  the  principles  of  the 
common  law,  that  there  was  no  mode  of  compelling  persons 
to  come  in  and  be  admitted.  But  the  law  was  too  wise  and 
too  strong  to  be  so  helpless,  because,  by  the  rule  of  the  court 
Leet.  leet,  every  resiant  of  free  condition,  was,  by  law,  compellable 
to  be  sworn,  admitted,  and  enrolled:  and  the  dissolution  of 
the  corporation,  therefore,  was  not  to  be  apprehended  as 
long  as  it  could  be  kept  alive  for  any  useful  purpose. 

But  this  suggested  inconvenience  of  a  want  of  power  to 
compel  the  parties  to  take  upon  themselves  the  new  charac- 
ter, would  apply  to  those  who  were  voluntarily  elected;  and 
therefore  this  new  principle  was  a  bad  substitute  for  the 
more  effectual  rules  of  the  ancient  law. 

In  fact,  the  decision  proceeded  altogether  upon  a  disregard 
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of  the  real  history  of  the  municipal  bodies ;  and,  therefore,  G«o»g»^ 
it;  is  not  surprising  that  a  new  position  of  a  general  incidental     I8ii. 
right  of  election,  should  have  been  inconsiderately  adopted, 
exid  the  case,  from  overlooking  the  simple  principles  of  the 
oommonlaw,  should  have  been  involved  in  the  intricacies 
ipi^ith   which  it  is  surrounded.     Nor  should  the  remarks 
upon  this  case  be  closed  without  observing,  that  the  sup* 
posed  rights,  by  birth  and  servitude^  were  attributed  to  pre- 
scription, which  pre-supposes  a  charter  to  that  effect.     But 
no   charter,   referring  to  such  rights    is  any  where  to  be 
discovered.    On  the  contrary,  they  can  be  referred  to  the 
common  law,  and  be  reconciled  with  it.     It  is,  therefore, 
one  of  those  instances  in  which   the  dark  and  uncertain 
doctrine  of  prescription  has  been  resorted  to  where  there  is 
a   plainer  and  more  direct  ground  upon  which  the  rights 
could  be  supported. 

IRELAND.-STATUTES. 

There  are  statutes  in  this  reign  in  some  degree  affecting 
the  rightof  election  m  Ireland,  which  should  be  noted. 

Thus,  in  the  35th  of  George  III.  c.  29,  many  of  the  pro-  1795. 
visions  for  the  English  elections  are  extended  to  Ireland: 
particularly  in  the  29th  section,  the  substance  of  the  pro- 
visions and  exceptions  in  the  Durham  Act,  are  embodied : — 
and  a  system  is  adopted,  which,  though  varying  in  some 
particulars  from  those  of  England,  according  to  the  particular 
course  and  practice  in  Ireland,  is,  generally  speaking, 
similar  to  those  in  this  country,  at  least  as  far  as  our  present 
subject  of  inquiry  is  concerned— excepting  that  it  should 
be  observed,  that  the  system  of  a  register  was  adopted  in 
Ireland  before  the  general  Reform  Act  was  passed. 

At  the  Union,  in  the  40th  of  George  III.,  the  fourth     1800. 
article  provided,  that  all  questions  touching  the  election  of 
members  to   Parliament,  should  be  decided   in    the  same 
manner  as  questions  touching  such  elections  in  Oreat  Britain 
then  were. 

A  long  statute  was  also  passed  for  regulating  the  trial  of  Cap.  106. 
controverted  elections  in  Ireland,  which  directed  that  all 
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Geotg»iii>  tije  regulations  on  that  subject,  prescribed  by   the    British 
1795.    acts,  should  extend  to  all  petitions  to  the  united  ParliameDt 
And  a  power  was  given  to  issue  commissions,  if   necessair, 
for  the  examination  of  witnesses  in  Ireland ;  and  this  statute 
was  further  amended  by  the  47th  George  III.  c.  14. 
Cap. 55.       It  should  be  observed,  that  the  same  error  seems   to  bsTt 
been  adopted   in  Ireland,  of  confounding  the  counties  of 
cities  and  towns,  with  the  counties  at  large — at  least  as  far 
as  related  to  the  freeholders  voting. 


GEORGE    IV. 


PARLIAMENTARY  CASES. 


Petenfieid.  The  burgesses  of  Petersfield  were  described  in  a  resolu- 
tion of  this  date,  in  conformity  with  a  resolution  of  1727,  as 
being  "  the  freeholders  of  lands  or  ancient  dwelling-houses, 
^*  or  shambles  built  on  ancient  foundations.'' 
1821.  In  the  succeeding  year,  upon  a  petition  of  appeal,  they  were 
described  in  the  following  manner,  which  certainly  does  not 
increase  the  intelligibility  of  the  description  : — ^*  Freehol- 
^'ders  of  lands  and  ancient  dwelling-houses  or  shambles, 
''or  dwelling-houses  built  upon  ancient  foundations,  such 
''  lands,  dwelling-houses  and  shambles  not  being  restricted 
"  to  entire  ancient  tenements." 


1821.        There  was  also  a  petition  of  appeal  against  the  determina- 
mouth.    tion,  as  to  the  borough  of  Portsmouth,*  which  had  given  the 

*  And  in  the  King's  Bench,  it  was  held,  that  ai  t^  eAarter  did  not  expresly 
require  the  membert  of  the  corporation  to  be  rmdent,  the  court  would  not  grant  a 
mandamuit  commanding  the  corporation  to  meet  and  consider  the  propriety  of 
removing  from  their  offices  non-rencUvit  corporatortf  unless  their  absence  has  been  pro- 
ductive of  some  serious  inconvenience  ;  and  it  was  said,  that  an  alderman  was  not 
bound  to  rende  tntinn  the  borough  unless  it  was  necessary  to  the  duties  of  hisoflSce, 
or  required  by  the  charter.  Although  in  the  Exeter  case  it  was  said  to  be  iocideotal 
to  his  office,  &c.  Rez  v.  Glyde. — The  King  v.  the  Mayor  and  Aldermen  of  the 
Borough  of  Portsmouth,  3  B.  &  C.  152. 
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right  to  the  burgesses,  including  the  narM-esidents,  as  well  Q^'g^^^- 
as  the  residents,  notwithstanding  the  charter  incorporated  the  Non-resi- 
^*  inhabitants/'    There  was  a  population  of  60;000 :  and  the 
effect  of  the  decision  was  to  limit  the  right  to  about  50 
persons,  the  greater  portion  of  whom  were  nonresidents. 
The  committee,  upon  the  appeal,  confirmed  that  decision. 

Five  years  afterwards,  notwithstanding  the  entry  in  Domes-  Dover. 
day,  which  describes  the  persons  entitled  to  the  privileges, 
and  bound  to  perform  the  services  incumbent  upon  the 
barons  of  Dover,  as  **  assidu^  manentes  in  vill^ ;''  and  not- 
-withstanding  the  numerous  documents  we  have  quoted, 
-which  show  that  residence  was  necessary  for  the  barons  of  Non-reu- 

deoce. 

that  place,  nevertl^less  it  was  decided  that  they  might  be 
non-residenL* 

In  a    previous  reignf   we    have  referred   to  a  decision 
respecting  the  burgesses  of  Calne,  and  have  promised  a   Caine. 
recurrence  to  its  history.     It  is  too  peculiar  to  be  passed 
over :  particularly  Its  an  extraordinary  decision  respecting  the 
burgesses,  again  occurred  in  the  present  reign. 

It  is  one  of  the  most  ancient  boroughs  in  the  kingdom ; 
being  mentioned  as  Terra  Regis,  in  Domesday,  together  with 
its  burgesses,  and  as  having  existed  in  the  time  of  Edward 
the  Confessor  ^ {  It  is  a  curious  fact,  that  the  nearly  equal 
division  of  the  property  at  that  time,  between  the  lay  and 
ecclesiastical  owners,  continues  to  the  present  day. 

The  peculiarity  respecting  its  commons,  has  been  already 
observed. § 

It  returned  members  to  Parliament  from  the  earliest 
period,  with  some  intermissions. 

It  had  also  a  court  Uet  at  which  its  steward  presided.  Leet 

From  ancient  records  belonging  to  the  borough,  in  the 
reign  of  Queen  Elizabeth,  it  appears  that  the  inhabitants 
claimed  the  usual  exemptions  as  tenants,  in  ancient  demesne, 
which  they  asserted  upon  the  authority  of  Domesday  book, 

•  See  before,  pp.  17, 410,  636,  1181, 1200, 1716. 
t  See  before,  p.  2004.     X  See  before,  p.  156.     $  See  before,  p.  1194. 
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^^^^^-  and  their  claim  was  allowed  by  the  q«een,  and  the  alloir- 
ance  exemplified. 

Juries.  One  of  the  exemptions  was  from  serving  upon  juries  in 
the  county,  which  the  burgesses  have  enjoyed  till  a  verf 
recent  period. 

It  appears  that  between  the  reign  of  Queen  Elizabeth, 
and  that  of  Charles  II.,  the  burgesses  had,  in  some  way 
or  other,  assumed  to  be  a  corporation;  and  in  the  latter 
reign,  a  quo  warranto  was  filed  against  them,  to  show  by 
what  warrant  they  claimed  to  be  a  corporation,  and  to 
elect  and  admit  as  burgesses  at  their  will,  as  well  inhar 
bitants  within  the  borough,  as  non*inhabitants.  Judgment 
was  given  and  entered  against  them,  and  their  firanohises, 
real  or  pretended,  seized. 

Upon  which  the  king  granted  them  a  new  charter,  turning 
out  the  old  bui^esses,  and  bringing  in  new  ones : — the 
eircumstances  omnected  with  which,  as  well  as  the  severe 
conduct  of  Chief  Justice  Jefferies,  has  been  already  stated.* 

Calne  is  also  expressly  mentioned  in  the  proclamation  of 
James  II.,  as  one  of  the  places  against  which  judgment  had 
been  entered  up.  And  there  seems  no  reason  for  doubting, 
that  from  that  time  it  ceased  to  be  a  corporation,  for  it 
does  not  appear  to  have  acted  upon  the  charter  of  James  II. 
which  was  unknown  to  the  burgesses  until  a  very  recent 
period. 
1S91.        In  the  third  of  William  and  Mary,  the  hwrgesses  who  had 

Right.,  the  right  of  election,  were  described  in  a  resolution  of  an 
election  committee,  as  ''the  bui^esses,  inhabitants  wilhin 
''  the  borough ;"  and  consistently  with  that  determination,  a 
part  of  the  inquiry  at  that  time  was,  whedier  some  of  the 
voters  lived  within  the  borough ;  both  the  petitioners  and 
Residence,  sitting  member  assuming  that  residenMx  was  necessary  for 
the  burgesses. 

1701.         In  the  13th  year  of  William  III.,  the  questicm  as  to  the 
burgeues,  again  came  before  a  committee  of  the  Honse  of 

Right.    jCommcms,  and  the  right  of  election  was  most  correctly  de- 
clared to  be  f*  in  the  ancient  burgesses " — ^that  term  being 

*  See  befwe,  p.  1880. 
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probably  applied  in  contnulislinction  to  the  burgesfies,  who  ^^^8<^^^- 
had  in  former  times  assumed  to  act  as  a  corporation ;  and 
the  two  stewards,  called  senior  and  junior,  were  declared 
to  be  the  returning  officers. 

In  1710,  this  borough  was  again  before  a  committee  of    i7io. 
the  House  of  Commons,  when  the  corporation  was  mentioned, 
but  at  the  same  time  reference  was  made  to  the  burgesses 
being  sw<Mm  at  *^  Ogbom  Court,"  a  Tillage  about  13  miles 
distant,  which  it  is  impossible  to  attribute  to  any  corporate 
right  or  obligation ;  for  Ogbom  itself  is  not  a  corporate 
place;  and  that  the  members  of  a  corporation  at  Calne, 
should  be  sworn  in  at  the  manor  court  of  Ogbom,  is  too 
absurd  and  anomalous  to  be  for  an  instant  supported. 
These  matters,  therefore,  require  some  little  explanation. 
As  the  swearing  at  Ogbom  was  the  only  admission  that 
was  pretended  to  exist,  it    is   obvious,  coupled  with  the 
former  facts,  that  there  could  be  no  corporation.    All,  there- 
fore, which  is  connected  with  that  supposition,  miisC  be 
a  usurpation. 

The  remaining  question  is,  how  the  swearing  at  Ogbom 
court  is  to  be  accounted  for  ? 

In  the  reign  of  Henry  VIII.  an  exchange  being  made  of 
some  of  the  lands  belonging  to  the  duchy  of  Cornwall, 
Calne  was  directed  to  be  held  of  the  manor  of  Wallmgford, 
of  which  Ogbom  is  a  part,  and  therefore  it  is  clear,  that 
the  householders  at  Calne  owed  suit  at  the  manor  court  of 
Ogbom,  not  as  burgesses,  but  as  tenants  of  that  manor.  And 
their  doing  fealty  there  had,  properly,  no  connexion  either 
with  their  burgess-ship,  or  any  supposed  corporate  character. 
In  the  course  of  the  inquiry  respecting  the  buigesses, 
in  the  ninth  of  Queen  Anne,  the  right  insisted  upon  on  nio. 
the  one  side  was  in  the  inhabitants  of  the  demesne  houses, 
who,  on  the  authority  of  Gateward's  case,*  and  the  others 
we  have  brfore  quoted,  had  right  of  common,  and  owed 
suit  and  service  at  Ogbom  court,  though  the  right  was 
improperly  placed  upon  the  ground  of  previous  election, 
which  could  not  correctly  be  applied  to  the  suitors  at  a  court 

*  Secbefore,  p.  1588. 
7   A  2 
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George  IV.  baroD ;  and  though  it  might  be  applied  to  corporators,  they 
could  never  be  required  to  be  sworn  at  a  distant  court  of 
that  description. 

Nor  could  there  be  any  question  of  the  court  at  Ogbom 
being,  as  far  as  regarded  the  swearing  of  the  inhabitants  of 
Calne,  a  court  baron,  for  it  could  not  be  a  court  leet,  inas- 
much as  they,  not  being  resiants  within  its  jurisdiction,  could 
not  owe  suit  and  service  there.      The  use  of  the  name  of 
court  leet,  therefore,  must  be  accounted  for  in  this  instance, 
as  in  many  others  before  cited,  by  the  fact  that  the  court 
leet  and  court  baron  were  held  together. 
R»«ht.        The  committee  decided  the  right  to  be  in  "  the  inhabi- 
^'  tants  of  the  borough,  having  a  right  of  common,  and  sworn 
"  at  Ogbom  court." 
1723.         But  in  1723,  the  same  question  coming  again  before  a 
committee  of  the  House,  the  right  was  again  decided  to  be 
"  in  the  ancient  burgesses  of  the  borough  only."* 

So  that  the  only  question  which  remained  to  be  determined 
was,  who  were  the  ancient  burgesses  of  Calne  ? 
1830.         In  that  state  the  question  came  again  before  a  committee 
in  1830,  and  statements  of  the  right  being  required,  the  peti- 
Petitionen.  tiouers  delivered  them,  as  being  "  in  the  ancient  burgesses 
'^  only,  such  ancient  burgesses  being  the  inhabitant  house- 
"  holders,  resiant,  duly  sworn." 
Sitting        The  sitting  members — **  that  the  right  was  in  the  ancient 
*  *'  burgesses  only,  meaning  thereby  the  select  body  of  the 
"  corporation." 

Upon  the  statement  delivered  in  by  the  counsel  for  the 
petitioners,  the  committee  determined — ^That  the  right  of 
election,  as  set  forth  in  that  statement,  was  not  the  right. 

Upon  the  statement  delivered  in  by  the  counsel  for  the 
sitting  members,  the  committee  determined  that  the  right, 
as  set  forth,  was  not  the  right  of  election;  but  that  it  was  in 
the  ancient  burgesses ;  meaning  by  the  term  ancient  bur- 
gesses, burgesses  duly  elected  and  sworn,  according  to  the 
ancieftit  constitution  of  the  borough."  And  thereupon  the 
sitting  members  were  confirmed  in  their  seats. 

*  See  before,  p.  2004. 
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This  determination  is  certainly  extraordinary^  inasmuch  as  ^^^'^'^' 
the  sitting  members  had  been  returned  by  the  burgesses, 
claiming  to  be  members  of  the  corporation,  whose  right  the 
com|[iittee  negatived.  But  if  they  intended,  that  though 
the  burgesses  were  not  entitled  as  corporators,  yet  having 
been  sworn  at  Ogbom  court,  they  might  be  entitled  as  sworn 
according  to  the  ancient  custom  of  the  borough,  in  that 
respect  also  the  decision  wks  untenable :  because  Calne  had 
not  belonged  to  the  manor  of  Ogbom,  but  at  a  period  long 
after  it  had  first  returned  members  to  Parliament. 

CHARTERS. 

There  were  only  three  charters  granted  in  this  reign. 

1.— 1827    8  George  IV.— Kidderminster. 

2.— —Stafford. 

3.— 1830    11  George  IV.— Reading. 

KIDDERMINSTER. 

1.  The  following  is  a  short  abstract  of  the  first. 

It  commences  by  reciting,  that  Kidderminster  was  an  1827. 
ancient  borough.  And  that  the  inhabitants  had  enjoyed  di- 
vers franchises  by  charter  and  custom,  by  the  name  of  the 
bailiff  and  burgesses  of  the  borough  of  Kidderminster  ;  and 
that  they  had  supplicated  the  king  to  grant  them  another 
charter. 

The  king  then  proceeds  to  incorporate  them  by  the  name 
of  *^  the  high  bailiff  and  commonalty,^'  giving  them  the  usual 
corporate  powers,  &c.  And  that  they  might  have  a  high 
steward — recorder — ^high  bailiff — low  bailiff — 12  aldermen — 
25  assistants,  and  town  clerk,  &c.,  for  their  municipal  govern- 
ment. 

The  charter  concludes  with  a  clause,  confirming  all  the 
privileges  which  the  bailiff,  high  bailiff,  capital  burgesses, 
aldermen,  common  councilmen,  assistants,  the  number  of 
25,  the  burgesses  and  inhabitants,  the  bailiff  and  burgesses, 
or  the  bailiff,  burgesses,  and  inhabitants  had  ever  thitherto 
enjoyed. 
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OeoiyelV. 

STAFFORD* 

1827,  2.  The  second  was  granted  to  Stafford^*  in  consequence 
of  the  corporajkion  being  dissolvedy  by  the  common  council 
having  neglected  to  fill  up  the  vacancies  in  their  body. 

The  charter  confirmed  all  their  former  privileges,  excepting 
that  of  exemption  from  serving  on  juries  for  the  county. 

REAPING. 

^^^-  3.  The  third  was  granted  to  Reading^  for  the  purpose  of 
adding  to  the  number  of  the  municipal  magistrates,  in  con- 
sequence of  the  greatly  increased  population ;  and  to  afford 
fiu^ilities  for  the  swearing  of  the  annual  officers. 

CASES. 

The  reign  of  George  IV.  produces  some  municipal  cases 
which  must  not  be  passed  over. 

TRURO. 

ig2Q^  Tntroj  which  has  already  been  the  subject  of  observation, 
stands  prominent  also  in  this  and  the  succeeding  reign. 

Its  charters  in  the  reign  of  Henry  II. — ^its  hurgesns  in  the 
reign  of  Edward  I. — ^its  bailiffs  in  the  reign  of  Edward  11.-^ 
its  poverty  in  the  reign  of  Richard  II. — ^its  burgesses  and 
commons  in  the  reign  of  Henry  IV. — ^its  commonalty  in  the 
reign  of  Henry  VI. — ^its  charter  in  the  reign  of  Queen 
Elizabeth :t — the  returns  to  Parliament;  entries  fiom  the 
proceedings  and  presentments  at  the  court  leet;  and  the 
strange  decision  as  to  the  right  of  election,  have  been 
already  mentioned. 

Truro  appears  to  have  been  unfortunate  in  the  legal  de- 
terminations which  have  been  made  respecting  it.  j:  In  the 
first  of  Geoi-ge  IV.,  the  charter  of  Queen  Elizabeth  came 
before  the  Court  of  King's  Bench,  upon  a  question  arising 
upon  that  clause  of  the  charter  of  Elizabeth,  which  directed, 

*  See  before,  p.  1492. 

t  See  before,  pp.  338, 526,  594,  752,  799,  911, 1005,  1248, 1325, 1744, 1875. 

X  The  King  v.  the  Mayor  of  Truro,  3  Bam.  &  Aid.  590. 
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that  '^  when  it  should  happen  that  any  of  the  capital  burgesses  Q^'y'^' 
^'  should  die,  dwell  out  of  the  borough,  or  for  some  cause  be  re-    1890. 
'^  moved^itshouldbelawfulfortheremaindertoelectothersinto 
''  the  places  of  those  so  happening  to  die  or  be  remoyed." 
And  it  was  held  that  these  words  were  not  so  unambiguous 
as  to  warrant  the  court  in  granting  a  mandamus  to  admit 
two  persons,  in  the  room  of  two  non-resident  capital  bur-, 
gesses ;  the  corporation  not  having  previously  removed  them 
for  this  cause  from  their  offices.  . 

What  the  ambiguity  is,  or  what  the  want  of  distinctness, 
the  reader  must  judge.  The  result  of  this  determination 
was,  that  the  non-residents  in  this  borough,  as  well  as  many 
in  other  boroughs,  continued  in  undisturbed  possession  of 
their  offices,  contrary  to  the  provisions  and  intention  of  the 
charters. 

Again,  in  the  second  of  William  IV.  a  question  arose  as  to  1832. 
the  tolls  of  Truro,  in  an  action  brought  by  the  select  body 
of  the  corporation  against  the  defendant,  who  was  an  inha- 
bitant of  the  borough.*  And  upon  the  trial  it  was  assumed, 
that  the  corporation  (meaning  the  select  body)  were  en- 
titled by  prescription  to  the  tolls :  with  what  propriety  the 
former  documents  will  have  shown.  This  assumption  being 
adopted,  it  was  held  that  the  prescription  was  not  de- 
stroyed by  a  charter  of  Elizabeth  granting  and  confirming, 
among  other  things,  all  the  ancient  rights  of  the  corporation, 
but  exempting  the  inhabitants  from  toll  in  all  places  except 
London :  and  that  this  exemption  applied  only  to  the  tolls 
of  other  places  (except  London),  but  not  to  the  tolls  of 
Truro ;  and  therefore  the  defendant,  who  was  an  inhabitant 
of  Truro,  and  as  such  one  of  the  burgesses  of  the  place,  for 
whose  benefit  the  charter  was  granted,  was  decided  to  be 
liable  to  pay  toll  to  the  select  body  of  the  corporation,  for 
goods  which  he  had  imported  into  the  place. 

The  judgment  of  the  court  was  chiefly  founded  upon  the 
assumption  that  a  prescriptive  right  to  toll  bad  been  proved 
in  the  corporation.     From  the  documents  which  have  been 

*  The  Mayor  and  Burgeases  of  Truro  v.  Reynolds,  8  Bingham,  275.    Same 
V.  Bastian,  ib,  id. 
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George  IV.  cited,  and  the  passage  relative  to  the  "  pretence  of  incoqK)- 
1832.     ration  "  in  the  charter  of  Queen  Elizabeth,  it  is  obviouB  that 
the  corporation  could  have  had  no  prescriptive  ri^ht^  because 
it  had  not  existed  from  time  immemorial ;  nor  in  truth  h\ 
any  existence  till  the  thirty-first  of  Elizabeth., 

i3ut  even  if  the  corporation  had  immemorially  existed,  what 
proof  is  there  of  its  having  had  a  right  to  the  tolls  prior  to  the 
charter  of  Elizabeth  ?  and  that  charter  exempts  the  inhabi- 
tants from  toll — an  exemption  which,  it  should  be  remem- 
bered, the  charter  of  **  Reginald"  also  gives  to  the  burgesses 
throughout  all  Cornwall.  The  evidence  of  a  prescriptive  right 
to  the  tolls  commenped  from  1637,  a  period  long  subsequent  to 
the  charter  of  Queen  Elizabeth.  And  the  leases  and  auctions 
of  the  quay  dues  were  in  no  respect  contrary  to  the  claim  of 
exemption  from  the  inhabitants ;  because  it  was  clear,  that 
subsequent  to  the  charter  of  Elizabeth,  such  tolls  would  have 
been  due  from  all  strangers  and  persons  not  inhabitants  of 
Truro. 

Living  witnesses  proved  the  receipt  of  dues  by  the  mayor 
and  capital  burgesses ;  four-fifths  of  which  were  paid  by  the 
inhabitants.     But  could  this  modem  usage  be  relied  upon 
against  the  inhabitants,  when  it  appeared  that  during  all 
the  time  of  the  usage,  although  the  charter  of  Elizabeth 
expressly  appointed,  for  the  benefit  of  the  town,  that  the 
inhcJfitants  should  be  incorporated   as  burgesses,   yet  the 
mayor  and  24  capital  burgesses  had  suppressed  altogether 
the  body  at  large  of  the  corporation,  and  had  themselves 
excluded  the  burgesses  and  inhabitants  from  all  participa- 
tion in  the  privileges  of  the  place ;  no  individual  in   that 
character  having  ever  enjoyed  any  privilege  under  the  charter 
(with  the  exception  only   of    exemption    from  juries);  or 
having  participated  in  any  manner  in  any  act  of  the  cor- 
poration; and  notwithstanding  the  express  words   of  the 
charter,  no  body  of  bui^esses  had  ever  existed. 
I      There  was  also  evidence,  that  the  inhabitants  had  been  ac- 
I  tually  excused  from  anchorage  for  empty  vessels ;  being  one  of 
I  those  things  contained  in  the  exemption  given  to  them  by 
I  the  charter. 
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There  were  also  variations  in  the  amount  of  the  tolls  which  ^^^^^^' 
had  been  collected,  a  strong  token  in  itself  of  usurpation ; —  ^^32. 
but  the^e  variations  were  attributed  to  clerical  mistakes  in 
the  collector's  accounts.  An  unsuccessful  attempt  was  also 
shown  to  have  been  made  in  1816;  by  the  collector  and  town 
steward;  to  raise  the  tariff  of  Truro,  to  that  of  Falmouth  and 
Penzance ;  but  which  was  abandoned  upon  a  remonstrance 
by  the  inhabitants. 

It  was  said  that  this  attempt  was  made  without  the  know- 
ledge of  the  corporation ;  but  it  must  be  remembered,  that  it 
was  done  by  their  own  officers;  and  those  officers  whose  acts 
and  collections  had  been  relied  upon  by  the  select  body  of  the 
corporation  in  support  of  their  claim. 

At  the  trial,  it  was  left  to  the  jury  to  find  whether  the 
plaintiffs  (that  is,  the  select  body  of  the  corporation,  the  mayor 
and  24  capital  burgesses)  had  shown  a  prescriptive  right  to 
the  tolls  in  question,  viz.  Toll  to  be  taken  by  them  from  the 
burgesses  and  inhabitants  at  large.  This  direction  was  accom- 
panied with  strong  observations  in  support  of  the  prescriptive 
proof.  And  upon  the  question,  whether  the  charter  of  Eliza-  Charter, 
beth  was  incompatible  with  the  presumptioii  of  such  a  pre- 
scription; it  was  stated  that^Hhat  charter  could  not  of  itself 
^'abrogate  any  former  grant  or  prescription," — which  position 
is  in  its  words  accurate,  because  the  king's  charter  cannot 
*' of  itself"  abrogate  any  former  right;  but  the  king's  char- 
ter, if  accepted  by  those  to  whom  it  is  granted,  can  abrogate 
any  former  grant  to  the  same  persons,  or  any  prescription  en- 
joyed by  them. 

This  position  therefore  might  mislead  the  jury,  because  al- 
though it  is  true  in  its  literal  words,  yet  in  that  sense,  it  was 
inapplicable  to  the  case ;  because  the  charter  of  Elizabeth  had 
been  accepted  and  acted  upon ;  and  the  plaintiffs  had  no  right  ^^^Jf^f^ 
to  sue,  but  under  it.  Instead  therefore  of  the  jury  being  told 
that  the  charter  by  itself  could  not  abrogate  former  rights ; 
they  should,  with  submission,  have  been  told,  that  the  charter 
granted  by  the  king,  and  accepted  by  the  inhabitants  of  Truro, 
could  abrogate  their  former  rights ;  and  therefore  they  could 


ance. 
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^^'•^'^'^^  have  no  riglito,  but  those  under  the  charter  of  IQizabetfa: — 
1833.    and  the  proper  constraction  of  that  charter  was  the  only  paint 
to  be  considered. 

It  must  also  not  be  forgotten,  that  this  was  an  action 
brought  by  the  mayor  and  24  capital  burgesses  against  some 
inhAbitaats  of  the  iuiobitants,  who  were,  as  it  appears  by  the  charter, 
Borgesies.  |he  bwy€S$e$  ;  and  the  action  was  in  the  name  of  the  hwrgestmy 
although  no  meeting  of  the  burgesses  or  inhabitants  had 
been  held  for  the  purpose  of  their  assenting  to  the  acticm, 
nor  had  the  mayor  and  24  been  in  any  manner  authorized  to 
bring  it.  Indeed  it  was  notorious,  that  the  inhabitants  were 
opposed  to  it.  And  thus  did  the  select  body,  contrary  to 
the  wishes  of  the  body  at  large,  use  their  name  against  some 
of  their  own  corporation :  but  this  was  a  point  which  the 
court  did  not  entertain. 

The  judgment  given  proceeded  upon  the  assumption,  that 
a  prescriptive  right  to  toll  was  proved  by  the  usage. 
The  only  proof  directly  to  the  point,  was  the  payment  of 
the  tolls  by  the  inkaintanU  as  well  as  strangers  for  40  or 
U»«e*  60  years:  but  it  was  during  that  period,  that  the  Taria- 
tions  had  occurred  in  the  amount  received,  and  the  attempt 
had  been  made  to  raise  the  duties  to  those  of  Falmouth  and 
Penzance.  And  therefore  a  usage  so  doubtful,  and  so 
marked  with  usurpation,  ought  not  to  have  been  treated  as 
evidence  of  right : — ^the  only  usage  which  can  by  law  have 
that  effect,  being  that  which  is  uniform,  clear,  public,  and 
undisputed. 

Prior  evidence  from  1637,  of  receipts  for  quayage  and 
leases  of  the  duties,  were  immaterial  to  the  point  of  the  lia- 
bility of  the  inhabitants^  because  they  would  equally  have, 
existed  with  respect  to  the  tolls  paid  by  strangers,  if  the 
inhabitants  were  not  liable.  It  was  said,  that,  "  if  the  court 
^'  did  not  give  effect  to  that  evidence,  it  would  hold  that  the 
"  security  of  rights  was  impaired,  instead  of  being  con- 
"  finned,  by  long  continued  usage."  However  the  usage 
ajgainst^the  inhabitants  was  only  40  years ;  and  if  it  was  not 
held  to  be  of  great  weight,  it  would  not  have  gone  far  to 
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impair  the  secuiity  of  ancient  rights  in  general  ;*  but  would  <^^n^^^' 
only  in  this  case  haye  left  them  to  stand  upcMi  any  better     1682. 
proof  which  the  mayor  and  24  burgesses  coUld  give  of  the 
antiquity  of  their  right. 

The  error  noticed  before^  of  confounding  a  borough  by 
prescription  with  a  corporation  by  prescription,  occurs  in  the 
judgment.  Truro  certainly  was  the  former,  and  as  certainly 
not  the  latter. 

It  was  supposed,  that  though  the  natural  impression  upon 
first  reading  the  charter  was,  that  the  sovereign  intended 
to  grant  the  inhabitants  an  exemption  from  duties  to  which 
they  were  before  liable,    yet  it  was  answered  by  a  more 
accurate  investigation  of  the  words.    Thus  it  was  said, ''  that 
"  passage  must  mean,  passing  over  the  lands  of  others :" — 
but  it  should  be  recollected,  that  the  lands  of  Truro  had 
been  in  the  hands  of  the  lords — and  subsequently  of  the 
crown — ^and  passage  might  have  been  due  for  any  person 
passing  over  them.     But  as  the  lands  were  subsequently 
granted  to   the  burgesses,  «the  charter  might    reasonably 
provide  for  the  passage  ceasing ;  or  the  crown  might  gratui*  ^     y 
tously  remit  it    As  to  "  pontage,"  the  statute  of  Henry  /^^^^  ^f'^ 
VIIL  had  fixed  the  repair  of  bridges  on  the  inhabitants  in 
another  shape,  and  therefore  pontage  might  be  excused. 
As  to  "  murage,"  the  necessity  for  walls  had,  at  that  time,  rnM^^*y/^-^ 
ceai^d,  and  the  probability  is;  that  the  inhabitants  were 
actually  freed  from  that  charge. 

Therefore  the  assumption,  that  these  words  cannot  apply 
to  exceptions  in  the  town,  seems  to  be  doubtful. 

The  clause  as  to  fia,ir6,  it  must  be  admitted,  cannot  be 
reasonably  explamed,  if  the  general  right  is  presumed  to 
exist.  But  it  is  on  the  assumption  of  the  right  being 
established  (which  it  is  contended  it  was  not)  that  these 
words  of  the  charters  are  to  be  disregarded,  and  answered  by 
the  position,  that  ^  an  existing  right  could  not  be  taken  away 
''  by  mere  words  of  addition."  But  the  usual  mode  of  con-> 
struing  the  charter,  would  be  to  give  fiill  effect  to  all  the 

*  See  before  cases  as  to  the  insufficiency  of  so  short  an  usage,  pp.  74, 1190, 1983, 
1984, 2014, 2107,  tl26»  2333, 2238, 2250,  aad  Rex  v.  Hollaod,  2  East,  70. 
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^***'**^^'  words  of  it,  which  can  easily  be  done,  if  the  right  is  not 
1832.    assumed  to  exist. 

It  is  clear  that  the  inhabitants  had  actually  been  exempt 
^^  from  one  part  of  the  "  anchorage;"  but  it  was  said  that  the 
grantors  might,  by  common  consent,  have  relinquished  that 
demand.  The  fact  is,  that  the  grantors  were  the  burgesta: 
they  had  never  consented  to  any  such  measure :  they  had 
never  met ; — ^their  existence  had  never  even  been  recognized 
by  the  mayor  and  24  capital  burgesses. 

Reliance  was  also  placed  upon  the  reasonableness  of  the 
custom    that    the    corporation^  who  were   at   the    cost  of 
keeping  up  the  quay  and  adjoining  streets,  should  raise  toll 
to  defray  the  necessary  expence.     But  surely  it  is  not  very 
reasonable  that  the  mayor  and  24  capital  burgesses  should 
raise  upon  those  inhabitants  of  the  place  who  traded,  instead 
of  raising  upon  themselves,  and  the  inhabitants  generally, 
the  expences  of  improving  the  town.     It  was  admitted,  that 
there  was  no  evidence  of  any  payment  before  the  charter; 
nor  till  1672,  more  than  90  years  after  the  grant  of  it,  when 
a  document  was  proved  in  which  the  corporation  themsekes^ 
called  their  own  dues  "  ancient " — the  charter  itself  having 
treated  50  years  as  a  prescription,  that  document  therefore 
could  not  be  considered  sufficient  evidence  to  show  that  the 
tolls  had  existed  before  the  charter.     It  was  thought  un- 
reasonable that  the  corporation  of  Truro  should  levy  a  duty 
upon  all  the  rest  of  the  kingdom,  for  the  support  of  their 
quay.     But,  with  all  submission  to  the  high  authority  from 
whom  that  argument  came — ^it   is    not  inconsistent   with 
reason — ^the  law — or  general  practice,  that  strangers  coming 
to  a  place,  should   pay   for  the   advantage  they  received 
there.     And  that  the  inhabitants,  who  brought  their  mer- 
chandise to  it,  should  not  pay  a  toll  for  it,  because  they 
contributed  to  the  support  and  repair  of  the  town  in  other 
ways  with  the  other  inhabitants.    To  pay  toll  is  the  only 
mode  by  which  a  stranger  can  be  made  to  contribute.    If 
any  of  the  inhabitants  pay  it,  they  contribute  twice. 

One  of  the  learned  judges  observed,  that  '^  if  the  evidence 
**  was  not  sufficient  to  warrant  the  inference  of  a  legal  origin 
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**  for  the  custom^  he  did  not  know  what  title  could  stand  the  ^^^^?1^' 
**  test  of  legal  inquiry :" — ^an  observation  which  might  be  1832. 
just,  as  to  the  right  of  the  mayor  and  burgesses  to  toll ; 
but  as  to  the  liability  of  the  inhabitants^  there  was  no^other 
evidence  than  a  varying  usage  for  40  or  50  years.  And  it 
is  submitted,  that  there  have  been,  and  may  be,  many  titles 
which  can  stand  the  test  of  legal  inquiry  upon  much  more 
satisfactory  evidence  than  this.* 

It  was  said  that  the  variation  did  not  apply  to  the  charge 
then  in  issue ;  but  the  very  essence  of  an  ancient  legal  toll 
is,  that  it  has  been  uniform.  Now,  if  a  toll  is  attempted  to 
be  supported  upon  usage  alone^nd  in  the  tariff  by  which 
that  usage  is  proved,  there  have  been  variations  in  any  of 
the  tolls,  can  such  usage  be  relied  upon  with  satisfaction, 
whether  the  variation  is  in  the  particular  article  insisted  upon 
or  not?  because  the  variation  in  either  of  the  items  affects 
the  usage,  as  much  whether  it  relates  to  the  particular  item 
or  another. 

It  was  also  said,  that  ^^if  no  corporation  could  maintain 
its  tolls  without  producing  a  series  of  bills  exempt  from 
mistake,  it  is  probable  that  no  tolls  could  long  exist." 

But  generally  speaking,  tolls  are  not  to  be  favoured  by 
presumptions ;  and  least  of  all,  when  in  the  hands  of  sub- 
jects. Mala  tolneta  were  a  subject  of  complaint  from  the 
earliest  period  of  our  history — so  that  if  tolls  did  not  long  exist 
the  evil  would  not  be  very  great.  However,  the  probability 
of  tolls  not  continuing  to  exist,  for  want  of  proof,  is  not 
alarming :  because  there  are  very  few  corporations  who  rest 
their  right  to  them  only  upon  40  years'  varying  usage,  and 
upon  bills  which  have  mistakes  in  them :  on  the  contrary, 
they  generally  rely  qn  express  grants  and  charters,  followed 
up  by  ancient  unvarying  perception,  and  uniform  schedules 
of  the  tolls. 

The  result  of  this  case,  establishing  the  claim  of  the 
mayor  and  24  capital  burgesses  upon  their  fellow-burgesses, 
seems  to  be  somewhat  extraordinary,  particularly  when  it 

*  See  before,  the  canes  against  the  right  of  so  short  a  usage,  pp.  74,  1190, 1963, 
1964, 2014,  2107. 2125, 2222,  2238, 2250. 
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o^^t^^- 18  aceompani^  wiUi  the  other  facts  and  docmnents  rdilife 

1882.     to  Truro,  which  hare  been  before  stated.     And  in  Briitel, 

Liverpool,  Cork,*  and  CarHsle^t  where  the  town  duet  ham 

been  much  diecnssed,  the  freemen  weie  always  held  to  be 

exempt  ftom  them. 

Another  case  is  also  now  depending,  in  which  the  select 
body  of  the  mayor  and  capital  burgesses  claim  of  the  tradiog 
vessels,  frequenting  the  port  of  Truro,  a  toll  for  meterage  of 
coals  and  other  articles,  although  as  far  as  relates  to  coeli, 
the  duties  having  been  taken  off,  no  necessity  any  jonger 
exists  for  measuring  them,  and  therefore  the  traders  are  called 
<A^  upcHi  to  pay  for  thatwhich  they  do  not  want,  and  the  cogtrf 
the  article  would  be  so  far  needlessly  enhanced  to  the  public 

I.  ■  ■  ■  ,n         ,J _X 

This  closes  the  extraordinary  history  of  Truro. 

BATH. 

The  history  of  Bath  we  have  before  given  ;  it  is  not  like 
the  neighbouring  city  of  Bristol,  a  county  of  itself— nor  is 
its  separate  criminal  jurisdiction  complete — ^in  some  degree 
attributable  to  desuetude ;  and  partly  to  the  omissions  in  its 
charters. 

This  gave  birth  to  a  decision  upon  the  proviso  in  the 
66th  George  III.,  c.  61,  s.  If,  which  states,  that  that  act 
shall  not  give  any  jurisdiction  to  the  justices  of  the  county 
over  any  places  situate  within  the  limits  of  any  liberties  or 
*®^'  franchises,  having  a  separate  jurisdiction.  And  it  was  heW, 
that  the  provision  is  confined  to  franchises  having  a  separate 
jurisdiction,  coextensive  with  that  possessed  by  the  county 
justices;  and,  therefore,  as  the  justices  of  Bath  bad  no 
jurisdiction  by  charter  to  try  felons,  the  city  was  liable  to 
the  county  rate. 

But  where  there  was  a  separate  jurisdiction,  a  contrary 
decision  was  given,  and  it  was  held  that  a  rate,  in  the  mture 
of  a  county  rate,  might  be  levied  in  Berwick'Uponr'TtceedfS 
that  being  a  place  not  subject  to  the  commission  of  tbe 

*  See  before,  pp.  2018, 2020.  f  3  Luden,  627. 

t  The  King  V.  W.  Clvke,  6  Bam.  &  Aid.  666. 

$  The  King  v.  Uie  Justices  of  Berwick-upon-Tweed,  8  Ban.  &  Cr.  327. 
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peace  of  any  county  in  England^  and  ne^er  having  contra  ^^^^°^^^' 
bated  to  a  rate  made  lor  any  county;  although  it  does  not    ^^' 
lie  within  the  body  of  an  English  county,  and  although  no 
rate  had  ever  been  levied  there  before ;  the  corporation  having 
defrayed  out  of  their  own  funds,  the  charges  to  which  the 
sums  raised  by  a  county  rate  are  applicable. 

And  in  the  same  manner  it  was  held,*  that  where  a  1890. 
borough  town  was  incorporated  by  charter,  and  certain 
members  of  the  corporation  were  made  justices,  (but  with- 
out power  to  try  felonies,)  and  the  charter  contained  a 
general  non-intromittant  clause,  wholly  preventing  the  inter- 
ference of  the  county  justices  within  the  town,  a  rate  in  the 
nature  of  a  county  rate,  might  be  imposed  by  the  justices 
of  the  town,  under  the  authority  given  by  the  6fith  of 
Cteorge  III.,  c  61. 

BRISTOL. 

By  an  ancient  Parliament  roll,  it  appears  that  the  Com- 
mons, by  their  petition,  exhibited  in  Parliament,  prayed 
King  Edward  III.,  that  the  charter  made  to  his  liege  sub- 
jects, hyrgesies  of  the  town  of  Bristol,  and  the  franchises 
by  him  granted  to  his  burgesses,  should  be  ratified  and 
confirmed  in  the  Parliament.  The  answer  to  the  petition 
was,  that  it  was  assented  and  agreed  in  Parliament, 
that  the  franchises,  whereof  the  petition  made  mention, 
should  be  ratified  and  confirmed  under  the  king's  great 
seal.  The  charter  was  ratified  by  King  Edward  III.  accord- 
ingly. It  was  heldyf  that  the  crown  was  not  prevented  by  i826. 
this  proceeding  in  Parliament,  from  granting  a  new  charter 
to  the  burgesses  of  Bristol,  varying  the  mode  of  electing  a 
mayor,  from  that  provided  for  in  the  charter,  recited  in  the 
petition  to  the  king  in  Parliament. 

Another  case  also  arose  with  respect  to  Bristol4  to  the 
following  effect : — 

A  person  carrying  on  trade  in  partnership  with  others,  had 

*  Mercer  o.  Davis,  10  Bam.  &  Cr.  617. 

t  The  King  v.  Haythorae,  5  Bam.  &  Or.  410. 

t  The  King  v.  G»  W.  Hall,  1  Bam.  6c  Cr.  138. 
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otoTgeiy.  ^  dwelling-house,  and  counting-house  attached  to  it;  tk 
1822.  counting-house  being  used  by  the  different  partQers,  wIm 
daily  resorted  thither  for  the  purposes  of  their  trade;  and 
the  dwelling-house  being  occupied  by  a  clerk  or  servant  of 
the  firm,  paid  by  them ;  as  were  also  the  rates,  taxes.  Sec  It 
was  held,  that  each  of  the  partners  was  a  Aousekolder  m 
Bristol,  within  the  26  6.  III.,  c.  38,  s.  8,  although  neHber 
he  nor  they  actually  resided  with  their  families  in  Bristol. 
So  also,  where  the  dwelling-house  was  occupied  by  one  of 
the  partners,  rent  free,  and  the  taxes,  &c.  were  paid  by  the 
firm. 

However  this  case  may  be  justified  by  the  particular  words 
of  the  statute,  and  the  local  circumstances  as  to  Bristol,  it  is 
obvious  that  if  it  were  applied  generally  to  all  elections,  and 
as  a  general  description  of  a  householder,  it  might  lead  to 
great  frauds  and  uncertainty ;  and  the  notoriety  of  who  was 
the  householder,  for  the  information  of  the  other  candidates 
and  the  electors,  would  be  altogether  defeated. 

WEYMOUTH. 

1823.         In  a  case*  relative  to  Weymouth  and  Melcombe  Regis,   it 
was  held,  where  a  charter  directed  that,  out  of  certain  persons 
to  be  nominated  in  a  particular  mode,  ^'  the  mayor,  aldermen, 
^'  bailiffs,  principal  burgesses,  and  other  burgesses  and  inhor 
^^  hitants  of  the  borough  for  the  time  being,  (they  being  for 
'^  that  purpose  congregated  and  assembled  together,)  or  the 
'^  greater  part  of  those  who  should  be  so  congregated,  might, 
''  by  the  greater  part  of  the  voices  of  them  so  assembled, 
**  choose  one  to  be  mayor:"  that  a  majority  of  each  definite 
body  must  be  present,  in  order  to  make  a  valid  election. 

But  we  have  before  seen,t  that  where  the  mayor,  ald^- 
men,  and  capital  burgesses,  or  other  superior  officers,  vote 
with  the  burgesses  at  lai^e,  the  former,  though  called  by 
their  names  of  dignity  or  office,  yet  vote  as  burgesses  ;  it 
follows  therefore  that  the  whole  vote  as  burgesses,  and  there- 
fore the  election  is,  in  fact,  by  the  indefinite  body :  and,  if 
so,  the  attendance  or  non-attendance  of  the  select  body  is 

•  The  King  v.  R.  Bower,  I  Barn.  &  Cr.  492.  f  See  before,  pp.  2133, 2134. 
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immaterial^  because  the  majority  of  the  indefinite  body  pre-  ^^^8^  ^^- 
sent  might  make  the  election. 

YARMOUTH. 

In  an  action*  of  assumpsit  for  money  had  and  received,  it  1824. 
is  stated  to  have  been  proved  that  Yarmauih  had  been  a  bo- 
rough from  time  immemorial.  But  it  is  clear  that  assertion 
is  unfounded.  It  is  also  stated,  that  until  the  time  of  Queen 
Anne,  the  chief  officers  of  the  corporation  were  two  bailiffs  ; 
and  various  charters  had  confirmed  to  them  all  the  fees  before 
received  by  them.  By  the  stat.  1  Anne,  st.  2,  c.  7,  all  fees 
payable  to  the  bailiffs  were  to  become  payable  to  the  mayor 
when  the  style  of  the  corporation  should  be  changed ;  which 
was  done  by  a  charter  in  the  following  year.  The  plaintiff, 
having  applied  to  have  his  license  renewed,  which  was 
granted,  was  required  to  pay,  amongst  other  fees,  the  sum  of 
4«.  to  the  mayor,  which  was  proved  to  have  been  regularly 
paid  for  a  period  of  sixty-five  years.  It  was  held,  first,  that 
the  defendant  was  not  entitled  to  take  any  such  fee ;  for  the 
payment  for  sixty-five  years  did  not  raise  a  presumption  that 
4t  had  been  immemorially  paid  to  the  bailiff  or  mayor  of  Yarr 
mouth ;  inasmuch  as  licenses  were  not  granted  until  the  reign 
of  Edward  VI.,  and  the  defendant,  as  justice  of  peace,  was 
not  entitled  to  any  fee  for  granting  the  license.^ 


MONMOUTH. 

The  following  casej:  occurred  as  to  Monmouth,  upon  an 
information  for  usurping  the  office  of  burgess  of  the  borough, 
in  which  it  was  pleaded,  that  it  was  an  ancient  borough ; 
and,  as  usual,  that  the  burgesses  were  a  corporation  by  pre- 
scription, consisting  of  an  indefinite  number.  That  from 
time  immemorial  a  court  had  been  holden  (amongst  other 
things)  for  the  election  of  burgesses,  and  notice  of  hold- 
ing  the  court   had   been  immemorially  given   by  ringing 

•  Morgan  v.  Palmer,  2  Barn.  &  Cr.  729. 
t  See  before,  in  Rex  v.  Bird,  13  East,  per  Lord  EUenborough,  C.  J.,  pp.  105, 
2125  2188 

X  The  King  v.  Hill,  4  Barn.  &  Cr.  426. 
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GeoTgeiv.  ^   certain  bell*  within  the  town  or  borough.     And  that 
1825.    t/ie  burgesseSf    or   so  many   of   them    as  choose,  have    a 

Burgesses. j^gjj^  to  attend  that   court;   and  being  present    and  atr 
tending  there,  have  elected,  and  have  a  right  to  elect  at 
their  discretion,  such  persons  to  be  burgesses  as  they  thought 
fit.      That  before  the  information,  to  wit,  on,  &c.  notice 
of  holding  the  court  was  given  by  ringing  the  bell ;    that 
the  court  was  holden ;  and  the  defendant  was  elected  a  bur- 
gess.   The  second  plea  set  out  a  charter  of  Edward  VL,  and 
that  from  the  time  of  the  charter  the  mode  of  electing  iicr- 
gesses  had  been,  for  the  mayor,  bailiffs,  and  burgesseSf  being 
met  and  assembled  for  that  purpose  at  a  certain  cowrt,  before 
the  mayor  and  bailiffs,  (notice  having  been  given  of  holding 
the  court  by  the  ringing  of  a  bell),  had  elected  burgesses  at 
their  discretion.  That  the  mayor,  bailiffs,  and  burgesses,  being 
in  due  manner  met  and  assembled  at  the  court,  elected  the 
defendant  a  burgess.    The  third  plea  recited  the  charter,  and 
averred  that  it  contained  no  directions  as  to  the  election  of 
burgesses.    That  the  mayor,  bailiffs,  and  burgesses,  on,  &c. 
met  and  assembled  at  a  txmrt  holden  before  the  maycnr  and 
bailiffs,  for  the  election  of  burgesses  (notice  having  been 
given  by  ringing  a  bell),  elected  the  defendant  a  burgess. 
The  fourth  plea  alleged,  that  the  mayor,  bailiffs,  and  bur- 
gesses being  met  and  assembled  for  that  purpose  at  a  meet- 
ing of  the  corporation  at  the  guildhall,  have  from  time  imme- 
morial elected  burgesses ;  and  that  notice  of  holding  such 
meeting  during  all  the  time  aforesaid  had  been  given,  and 
ought  to  have  been  given  by  ringing  a  bell.    The  fifth  and 
sixth  pleas  varied  from  the  second  and  third  only  by  substi- 
tuting **  met  and  assembled  for  that  purpose  at  the  guildhall," 
for  **  at  a  certain  court  holden,  &c.''    The  seventh  plea  set  out 
a  custom  to  hold  a  court  before  the  mayor  and  bailiffs  every 
Monday,  and  that  the  burgesses  '^  being  met  and  assembled 
for   that  purpose,"  at   the  court,,  had   elected  burgesses. 

*  See  Dover  case,  Glan.  p.  64 :  the  public  meetings  were  called  together  by  the 
blowing  of  a  horn.  See  also  post.  Rex  v.  Sir  George  Chetwynd.  And  Chester, 
ante,  1165— Shrewsbury,  ante,  2092— St.  Saviour's,  Southwark,  and  WalliBgford— 
Lane,  21. 
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That  on,  &c.  the  court  was  holden  for  the  election  of  ^^^^^' 
burgesses,  and  that  the  burgesses  then  and  there  so  as-  ^^^- 
sembled  together  as  aforesaid,  elected  the  defendant.  The 
eighth  plea  set  out  a  non-existent  bye-law,  providing  for 
the  election  of  burgesses  in  the  same  manner  as  the  cus- 
tom set  out  in  the  first  plea.  It  was  held,  that  all  the 
pleas  were  bad.  The  first  six  and  last,  because  the  notice 
by  the  ringing  of  the  bell  of  holding  the  courts  or  meetings 
in  those  pleas  mentioned  as  there  described,  was  not  a 
reasonable  notic^  of  the  courts  or  meetings,  or  of  the  pur- 
poses for  which  they  were  holden,  and  was  therefore  insuffi- 
cient ;  and  the  seventh  plea  because  it  did  not  state  that  the 
Monday's  court  was  always  holden  for  the  purpose  of 
election;  and  notice  of  the  intended  election  was  not  stated 
as  a  part  of  the  custom,  which  was  therefore  unreasonable. 
Secondhfy  because  the  defendant  did  not,  in  stating  his 
election,  bring  himself  within  the  custom. 

T\!k%replication  to  the  seventh  plea,  being  that  the  burgesses 
met  and  assembled  at  the  court,  as  in  the  seventh  plea  men- 
tioned, were  not  in  due  manner  met  and  assembled  for  the 
election  of  burgesses — upon  general  demurrer  seemed  to  the 
court  to  be  good. 

Thus,  by  involving  these  questions  in  the  intricacies  of 
corporation  law,  instead  of  allowing  them  to  be  settled  by 
the  general  and  simple  rules  of  the  court  leet,  this  case  was 
embarrassed  with  technical  difficulties  of  the  greatest  nicety. 
And  had  the  principle  been  kept  in  mind,  that  every  person 
was  bound  to  attend  at  the  court  leet,  even  without  notice ; 
or  if  a  special  court  was  held,  the  inhabitants  of  the  place 
ought  to  take  notice  of  so  public  an  act  as  ringing  the  bell, 
which  was  kept  for  the  purpose — ^the  decision  could  hardly 
have  been  arrived  at,  that  the  notice  was  not  reasonable. 

*  And  yet  this  has  been  the  mode  of  giviog  notice  of  public  meetings  from  a  very 
remote  period ;  and  probably  had  a  written  or  verbal  notice  been  given  of  the  meet- 
ing, instead  of  ringing  the  bell,  it  would  have  had  a  greater  tendency  to  have  misled 
the  burgesses. 
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OeorgelV. 

NOTTINGHAM. 

1825.  The  following  case  relative  to  Nottingham,  is  added  as  a 
sequel  to  those  already  detailed  in  the  reign  of  James  I.,  with 
reference  to  the  right  of  common ;  and  also  as  connected  with 
the  question  relative  to  the  ancient  messuages,  which  was 
discussed  before  the  Steyning  committee. 

The  burgesses  of  Nottingham^  and  the  occupiers  of  ancteni^ 
messuages  there,  had,  as  such,  for  a  certain  portion  of  the 
year,  a  right  to  turn  cattle  into  certain  fields,  and  to  exclude, 
during  that  period,  the  owner  of  the  soil :  it  was  held,  that 
this  was  a  mere  right  of  common,  and  not  rateable  to  the 
relief  of  the  poor.f 

FOWEY. 

Nothing  can  be  more  essential  to  the  due  observance  of 
the  provisions  of  the  king's  charters,  and  the  full  execution 
of  the  public  duties  both  of  police  and  government,  than 
that  those  who  are  intrusted  with  the  superintendance  of 
these  important  matters,  should  at  all  times  be  compelled  to 
execute,  to  the  fullest  extent,  all  that  is  necessary  to  be  done, 
not  only  for  the  present  immediate  benefit  of  the  public,  but 
also  to  prevent  the  possibility  of  future  public  inconvenience ; 
and,  therefore,  it  might  perhaps  be  excusable  to  r^ret  that 
the  court  should  have  felt  itself  called  upon  to  withhold  its 
aid  in  compelling  public  functionaries  faithfully  and  eflfec- 
tually  to  discharge  their  duties — ^particularly  if  there  were 
the  slightest  ground  for  supposing  that  there  were  any  pri- 
vate or  sinister  views  in  the  parties  who  were  backward  in 
pursuing  the  ordinary  course  of  their  institutions. 
The  borough  of  Fowey,  was  by  a  charter  constituted  a 
1625.  body  corporate.;}:  Nine  of  the  free  burgesses  were  to  be 
chosen  aldermen — one  of  whom  was  to  be  called  mayor — 

*  The  King  v.  Churchill  and  Booth,  4  Barn.  &  Cr.  750.  Sec  alM  Rex  v. 
Mayor,  Aldermen,  and  Burgesses  of  Sudbury,  I  Bam.  &  Cr.  See  before,  the  caees 
as  to  right  of  common,  pp.  1529, 1533, 1538—1544. 

t  See  the  decision  of  the  committee  in  the  Steyning  case,  1792,  before,  pp.  31 16. 

t  The  King  v.  the  Mayor,  Recorder,  and  Aldermen  of  the  borough  of  Fowey, 
2  Bam.  &  Cr.  514. 
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and  the  mayor  and   aldermen  were  to  form  the  common  ^^^  ^^' 
council.     The  charter   then   authorized  the  mayor  and  re-     *®26. 
corder,  or  their  respective  deputies,  and   the  rest  of  the 
aldermen  of  the  borough,  for  the  time  being,  or  the  greater 
part  of  them,  (of  whom  the  mayor  and  recorder,  or  their 
respective  deputies,   were  to  be  two,)  from  time  to  time, 
when  to  them  it  should  seem  fit  and  necessary,  to  nominate, 
choose,  and  prefer  so  many  and   such  persons  to  be  free 
bvrgesses  of  the  borough,  as  they  pleased ;  and  to  those  free  Burgeases. 
burgesses  so  to  be  chosen,  to  administer  an  oath  for  their    ^*^' 
fidelity  to  the  borough ;  and  in  case  any  one  or  more  of  the 
aldermen  should 'die,   or  be  removed  from  his  office,  the 
mayor,  recorder,  justices  of  the  peace,  and  the  rest  of  the 
aldermen,  or  the  greater  part  of  them,  were  to  elect  one 
other  of  the  free  burgesses,  inhabitants  of  the  borough,  for  'nJ^w*"*** 
an  alderman,  to  supply  the  number  of  nine ;  the  aldermen  so 
chosen  taking  the  oaths  before  the  mayor,  recorder,  or  one 
of  the  justices  of  the  peace  of  the  borough   for  the  time 
being,  or  before  two  or  more  aldermen ;  or  for  want  of  the 
mayor,  recorder,  justices,   and   aldermen,  before  three  or 
more  free  burgesses,  inhabitants  of  the  borough,  to  execute 
the  office :  and  the  mayor,  the  ex-mayor,  the  recorder,  and 
their  deputies,  and  the  senior  alderman,  and  the  senior  free 
burgess,  were  to  be  justices  of  the  peace.     It  appeared  by 
affidavits,  that  the  body  corporate  had  for  three  years  been 
reduced  to  the  number  of  six  aldermen  and  four  free  bur- 
gesses, and  that  one  of  the  aldermen  was  in  a  dangerous 
state  of  health,  being  upwards  of  seventy  years  of  age,  and 
incapable  of  performing  the  duties  of  alderman  and  justice 
of  the  peace;  that  of  the  four  burgesses,  two  were^ upwards 
of  seventy  years  of  age — ^and  that  another  was  not  an  in- 
habitant of  the  borough.    The  court  refused  to  grant  a  man- 
damus to  compel  the  mayor  and  aldermen  to  proceed  to  the 
election  of  free  burgesses,  or  to  hold  a  meeting    for  the 
purpose  of  considering  the  propriety  of  proceeding  to  such 
an  election,  &c. 
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Oeoige  IV. 

COLCHESTER. 

1826.  A  charter  incorporated  "  the  men  and  free  burgesses  of  the 
borough  of  Colchester.'*^  And  declared  that  for  ever  there- 
after, there  should  be  within  the  borough,  to  be  chosen  out  of 
the  free  burgesses,  18  common  councilmen;  and  then  nomi- 
nated 18  persons  to  be  the  first  common  councilmen.  It  was 
held  that  this  charter  virtually  made  them  also  free  hm- 
gesses, 

STAFFORD. 

1826.  The  following  cases  seem  to  afford  apt  specimens  of  the 
nice  distinctions  and  technical  points  in  which  matters  con- 
nected with  the  corporate  doctrine,  are  involved.  And  it  can 
scarcely  be  expected  that  one  important  object  of  all  law — 
that  it  should  be  intelligible  to  the  public— <:an  be  attained 
by  such  discussions  as  this  case  discloses. 

To  an  information  for  usurping  the  office  of  justice  within 
the  borough  of  Stafford,f  the  defendant  pleaded  that  he  was 
elected  at  a  corporate  meeting,  where  a  majority  of  the  alder- 
men and  corporate  burgesses  were  present.  The  replicaticm 
alleged,  that  at  the  supposed  election,  five  capital  burgesses 
(described  by  their  names,)  and  none  others,  were  present, 
and  that  they  were  not  the  major  part  of  the  capital  burges- 
ses. The  rejoinder  alleged,  that  at  the  election,  besides  the  five 
capital  burgesses  named  in  the  replication,  there  were  present 
K.  and  T.,  being  then  capital  burgesses,  and  that  the  five 
capital  burgesses  named  in  the  replication,  together  with  K. 
and  T.,  were  the  major  part  of  that  body.  The  surrejoinder 
stated,  that  K.  and  T.,  before  the  election  of  the  defendant, 
had  been  elected,  admitted  into,  and  exercised  the  office  of 
aldermen,  and  at  the  election  of  the  defendant,  were  present 
as  aldermen ;  and  that  before  the  defendant's  election,  two 
other  persons  were  elected,  and  admitted  as  capital  burgesses 
in  the  room  and  stead  of  K.  and  T.  The  rebutter  averred,  that 
at  the  election  of  K.  and  T.,  as  aldermen  of  the  borough,  the 

*  The  King  v,  Dowoes,  5  Bam.  &  Cr.  182. 
t  The  King  v,  J.  M.  Hubball,  6  Barn.  &  Cr.  ia9. 
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major  partofthe  aldermen  werenotassembled,  and  that  after  the  ow'g®  iv. 
election  of  K.  and  T.,  and  before  the  election  of  the  defendant  1826. 
as  justice,  and  whilst  K.  and  T.  exercised  the  office  of  alder*- 
men,  informations  in  quo  warranto  were  filed  against  them> 
and  judgment  of  ouster  given,  with  a  traverse  that  K.  and  T. 
ever  were  aldermen :  upon  demurrer,  it  was  held,  that  not- 
withstanding the  judgment  of  ouster,  K.  and  T.  could  not  be 
considered  as  having  attended  at  the  election  of  the  defendant 
as  capital  burgesses,  and  that  judgment  must  be  for  the 
crown. 

Upon  another  information  for  usurping  the  office  of  burgess  1828. 
of  Stafford,  the  plea  alleged  as  usual,  that  the  bui^esses  were 
corporate  by  prescription,*  as  well  as  charter,  and  that  the 
common  council,  or  the  major  part  of  them,  duly  assembled  for 
such  purpose,  from  time  to  time,  as  often  as  it  seemed  fit  and 
convenient  to  them,  had  elected  so  many  persons  to  be  bur-  Burgesses. 
gesses,  as  to  them  seemed  fit. 

After  setting  out  a  charter  by  which  the  king  granted  that 
there  should  be  a  mayor,  ten  aldermen,  and  ten  capital  bur- 
gesses, and  that  they  should  be  the  common  council  for  all 
things  touchingthegovernmentof  the  borough ;  the  pleastated, 
that  fix)m  thenceforth  there  had  been,  and  still  were  within  the 
borough,  a  mayor,  ten  aldermen,  and  ten  capital  burgesses,  and 
an  indefinite  number  of  burgesses,  and  a  common  council;  that 
on,  &c.,  the  then  mayor  and  divers,  to  wit,  nifie  of  the  cdder- 
men  of  the  borough,  being  the  major  part  of  the  aldermen, 
and  nine  of  the  capital  burgesses,  being  the  major  part  of 
such  ten  capital  burgesses,  being  the  major  part  of  the  com- 
mon council,  duly  assembled  for  the  purpose  of  electing 
a  burgess,  it  seemed  fit  to  them  to  elect  the  defendant  to 
be  a  burgess.  The  replication  alleged,  that  notice  of  the 
purpose  for  which  the  supposed  assembly  of  the  common 
council  was  to  be  held  was  not,  at  any  time  before  the  assem- 
bly was  held,  given  to  the  aldermen  or  capital  burgesses 
of  the  borough ;  upon  demurrer,  it  was  held,  that  the  repli- 
cation was  bad,  because  it  assumed,  as  a  general  proposition 
of  law,  that  there  could  not  be  any  lawful  assembly,  for  the 

*  The  King  V.  Sir  G.  Chetwynd,  Ban.,  7  Barn.  &  Cr.  695. 
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^^^^^-  purpose  of  electing  a  burgess  withotU  previous  notice  of  the 

1828.    purpose  of  the  meeting  having  been  given  to  every  member  of 

each  select  body  of  the  common  council;  whereas,  if  all  the 

members  of  such  select  body  were  present  at,  and  concurred 

in  the  election,  such  notice  would  have  been  unnecessary.* 

DEVIZES. 

1827.         By  charter  of  the  10th  James  I.,  reciting  that  the  borough 
DevizM.  of  Devizes  was  an  ancient  borough,  and  that  the  mayor  and 
bui^esses,  time  out  of  mind,  had  enjoyed  divers  franchises  pf- 
the  king  confirmed  to  the  mayor  and  burgesses  all  privi- 
leges, &c. ;  and  granted  that  the  mayor,  burgesses,  and  their 
successors,  and  the  mayor  and  town  clerk,  together  with  36 
burgesses,  being  the  common  council,  or  the  greater  part  of 
them,  should  nominate  one  of  the  number  of  twelve  chief  bur- 
gesses counsellors,  to  be  mayor ;  and  further,  that  the  mayor. 
Burgesses,  town  clerk,  and  thirty-six  chief  burgesses,  should  elect  aU 
officers,  and  also  make  all  free  burgesses.    It  then  granted 
to  the  mayor  and  chief  burgesses  being  counsellors,  and  the 
common  council,  a  power  of  imposing  fines;  and  that  the 
mayor   and   burgesses,  and   their  successors,  should  hold 
within  the  borough  a  court  of  record,  before  the  mayor, 
town  clerk,   and  chief  burgesses,  being  counsellors;    and 
that  all  manner  of  pleas  should  be  determined  before  the 
mayor,  town  clerk,  and  chief  burgesses  being  counsellors ; 
and  that  the  mayor,  town  derk,  and  one  of  the  chief  bur- 
gesses counsellors,  (to  be  chosen  by  the  mayor,  town  clerk, 
and  common  council)  should  be  justices  of  the  peace  within 
the  borough.     By  a  subsequent  charter,  reciting  the  former. 
King  Charles  I.  confirmed  the  same,  and  granted,  inter  alia, 
that  the  mayor,  recorder,  and  the  chief  bui'gesses,   being 
the  common  council  for  the  time  being,  (of  which  chief 
burgesses   some   were   known  by  the  name  of  chief  bur- 
gesses counsellors,)  should  have  the  power  to  elect  one  of 
the  chief  burgesses  and  counsellors,  to  be  mayor ;  and  that 
the  mayor,  and  recorder,  and  chief  burgesses  of  the  com- 

*  See  before,  Rex  v.  Hill,  p.  2210,  case  as  to  notice  by  a  bell, 
t  The  King  v.  Headley  and  others,  7  Barn.  £c  Cr.  496. 
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mon  council  of  the  borough,  should   have  the    power  to Owrgevv. 
elect  all  officers;    and  also   of  taking   thereafter  all  free     1827. 
burgesses  into  the  number  of  free  burgesses  :  It  was  held,  that  B*'««^- 
by  these  charters  (there  being  no  evidence  of  usage  prior  to   Usages 
the  granting  of  the  charter  of  James  I.)  the  12  burgesses 
counsellors  did  not  form  an  integral  part  of  this  corporation 
for  the  purpose  of  electing  free  burgesses ;  and  the  right  of 
electing  free  burgesses  was  in  the  mayor,  recorder,  and  the 
36  chief  burgesses,  or  the  major  part  of  them ;  and,  con- 
sequently, that  to  make  a  good  election  of  a  free  burgess,  it 
was  sufficient  if  the  mayor,  recorder  and  a  majority  of  the  36 
chief  burgesses  were  present. 

DONCASTER. 

In  the  following  case,  the  right  of  admission  by  servitude, 
was  erroneously  attributed,  as  we  have  before  observed,  to 
custom,  rather  than  the  common  law ;  and  such  right  seems 
to  have  been  assumed,  contrary  to  the  authorities  we  have 
before  shown,  to  be  referred  to  a  connexion  with  trade,  with 
which  it  had  no  direct  affinity. 

In  Doncaster,  which  is  a  corporate  town,  by  custom,  all  i828. 
persons  having  served  an  apprenticeship  for  seven  years  to 
a  free  bui^ess  carrying  on  trade  there,  were  entitled  to  be 
admitted  to  the  office  of  free  burgess  :*  It  was  held,  that  a 
person  who  had  served  under  articles  to  an  attomet/y  a  free 
burgess  of  the  borough,  and  residing  within  the  same,  was 
not  entitled  to  be  admitted  to  his  freedom. 

Lord  Tenterden  said,  that  a  person  who  served  an  attorney 
under  articles  of  clerkship  could  hardly  be  said  to  be  an 
apprentice  within  the  popular  meaning  of  the  term,  and  the 
right  in  this  case  was  confined  to  such  persons  as  had  served 
an  apprenticeship.  An  attorney  carries  on  a  profession,  and 
not  a  trade. 

But  it  would  be  difficult  to  say,  that  an  articled  clerk, 
who  is  bound  by  his  articles  for  the  purpose  of  learning  his 
profession,  was  not  an  apprentice;  and  it  will  be  remem- 

*  The  King  v.  The  Mayor,  Aldermen,  and  Capita)  Bargetses  of  the  borough  of 
Doncaster,  7  Barn.  &  Cr.  Q30. 
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^^'^'^^^'  bered,  that  the  earliest  documeat  which  has  been  quoted 
relatire  to  apprentices  was  one  which  referred  to  the  profes- 
sion of  the  law.*  It  has  also  been  shown  that  the  con- 
nexion between  apprenticeship  and  bni^ess  rights,  was  origin- 
ally founded  upon  the  common  law,  and  not  upon  trade. 

LONDON,  &c. 

1828.  The  following  case  is  in  some  degree  applicable  to  the 
i^ondon  principle,  that  corporations  require  to  be  locally  fixed  in 
minster,  some  place — and  also  affects  the  question,  as  to  what  extent 
bye-laws  can  be  made  to  bind  strangers,  or  to  impose  a 
penalty  for  refusing  to  accept  office,  even  in  a  company 
which  has  no  municipal  government :  and  likewise  refers  to 
the  question  as  to  the  expenditure  of  the  common  stock  of 
boroughs  and  companies. 

The  king  by  charter  incorporated  the  tobacco-pipe-makers 
in  London  and  Westminster y  England  and  Wales ;  and  after 
naming  the  first  master,  wardens,  and  assi8tants,t  provided 
for  the  future  election  of  officers,  and  the  transaction  of  other 
corporate  business,  at  meetings  to  be  holden  in  a  hall  in 
London,  or  within  three  miles  thereof.  And  that  the  master, 
wardens,  and  assistants,  should  there  yearly  elect  out  of  the 
assistants,  four  to  be  wardens  of  the  society ;  and  it  then 
authorized  the  master,  wardens,  and  assistants,  to  make  bye- 
laws  for  the  government  of  the  society,  and  every  member 
thereof,  and  every  person  using  the  art  and  mystery  of 
making  tobacco-pipes,  in  London  and  Westminster,  and  any 
other  parts  or  places  in  England  or  Wales.  It  was  held» 
that  although  the  charter  might  be  inadequate  to  bind  all 
the  tobacco-pipe-makers  in  the  kingdom,  it  was  competent 
to  bind  such  of  them  as  became  members  of  the  corporate 
company,  j:  Secondly,  that  the  charter,  by  fixing  the  place 
of  meetings  to  London  or  Westminster,  or  within  three  miles 

*  See  before,  pp.  698,  722. 

t  The  Master,  wardens,  assistants,  and  fellowship  of  the  company  of  tobacco-pipe- 
makers,  of  the  cities  of-  London  and  Westminster,  and  kingdom  of  England,  and 
dominion  of  Wales,  v.  Woodroffe,  7  Barn.  &  Cr.  838. 

X  There  is  a  stronger  obligation  upon  inhabitanls  in  a  borough  to  obey  the  bye- 
laws  made  by  their  municipal  governors. 
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thereof,  siiflSiciently  established  local  limits  for  the  corpora-  ^^^^^' 
tion.  Thirdly,  that  a  bye-law,  which  imposed  a  fine  on  *®^- 
every  master,  warden,  or  assistant,  who  should  not  attend  all 
courts  to  be  holden,  was  a  valid  bye-law.  Fourthly,  that  a 
bye-law,  that  if  any  person  chosen  to  be  warden,  should 
refuse  to  accept  the  office  of  warden,  he  should  forfeit  to  the 
company,  6L  13*.  4d.,  was  good ;  the  words  *'  any  person  " 
applying  to  persons  eligible  by  the  terfiis  of  the  charter  to 
the  office  of  warden.  Fifthly,  that  a  bye-law,  that  every 
freeman,  using  or  not  using  the  art,  mystery,  or  trade,  should 
pay  yearly  to  the  company  8s.,  to  be  paid  quarterly,  and 
every  joiflmeyman  of  the  company  4*.  yearly,  to  be  paid 
quarterly,  and  that  every  person  refusing  should  forfeit  twice 
the  sum,  was  bad;  inasmuch  as  it  did  not  appear  that  any  Common 
rightful  expenditure  of  the  company  required  such  a  contri- 
bution. 

SUNDERLAND. 

The  next  case  involves  an  important  consideration.  After 
the  extensive  and  arbitrary  manner  in  which  informations  of 
quo  warranto  were  used  in  the  reigns  of  Charles  II.  and 
James  II.,  and  the  judgment  in  the  London  case  being,  in 
the  reign  of  William  IIL,  declared  illegal  by  the  Legislature, 
the  law  officers  of  the  crown  became  extremely  cautious  in 
resorting  to  those  proceedings :  and  probably  to  that  feeling 
may  be  attributed  their  disinclination  to  interfere  on  many 
occasions  where  the  interests  of  the  public  would  seem  to 
have  required  their  interposition. 

From  their  abstinence  there  can  be  no  doubt  but  that 
many  abuses,  both  of  omission  and  commission,  were  allowed 
to  continue,  which  their  timely  interference  would  have  pre- 
vented or  corrected. 

The  officers  of  the  crown  thus  neglecting  to  proceed 
against  the  municipal  abuses,  and  the  perversions  of  the 
royal  charters,  a  more  ready  disposition  in  the  courts  to  aid 
the  applications  of  individuals  would  seem  to  have  been 
expedient. 

But  technical  rules  restrain  their  proceedings,  and  oa^     1829 
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G«»rEfi^^'  recent  occasioa  the  Court  of  King's  Bench,  in  a  case  from 

1829.     Sunderland,  was  compelled  to  decide,  that  an  information  in 

^luntoT'"  ^^®  nature  of  a  quo  warranto,  against  persons  for  claiming 

to  act  as  a  corporation,  must  be  filed  by  and  in  the  name  of 

the  attorney-general.* 

Such  an  information  cannot  be  filed  at  the  instance  of  an 
individual,  against  persons  for  usurping  a  firanchise  of  a 
private  nature  not  connected  with  public  government 

The  latter  qualification  of  the  rule  in  some  degree  lessens 
its  general  application ;  otherwise,  by  the  non-interference 
of  the  law  officers,  and  the'  inability  of  the  court  to  inter- 
pose, the  abuses  and  usurpations  must  grow  up  to  an 
unrestrained  extent.  And  under  such  circumstances  it  is  im- 
Usage.  possible  that  usoffe  can  have  any  weight  as  evidence,  when 
if  it  is  usurpation  there  is  no  mode  of  correcting  it. 

LUDLOW. 

1829.  By  a  charter  of  Queen  EUzabeth,  it  was  provided,  that 
vacancies  in  the  common  council  of  the  borough  of  Ludlow, 
should  be  filled  up  by  election  out  of  the  ''  burgesses  and 
inhabitants.*'  The  charter  was  accepted,  but  the  corpora- 
tion afterwards  elected  burgesses,  not  being  inhabitants,  to 
the  office  of  common  councilmen,  as  they  had  done  before. 
This  charter,  and  all  other  franchises,  were  surrendered  in 
the  time  of  Charles  IL  And  William  and  Mary,  by  a  charter 
o{ restoration,  granted  that  the  corporation  should  enjoy  all 
franchises,  elections^  rights  of  election,  &c.,  which  they  had 
previously  enjoyed  by  virtue  or  pretence  of  any  charter,  or 
by  any  other  lawfiil  manner,  right  or  title.  It  was  held, 
that  under  the  charter  of  Elizabeth,  burgesses  could  not  be 
elected  to  be  common  councilmen  unless  they  were  inhabi- 

Usage,  tants,  and  that  a  usage  to  elect  burgesses  not  inhabitants, 
was  repugnant  to  the  charter,  and  could  not  be  pleaded  in 
explanation  of  it.  It  was  also  held,  that  the  charter  of 
William  and  Mary  only  restored  such  rights  as  had  been 
lawfully  exercised  under  or  by  pretence  of  former  charters ; 
and,  therefore,  did  not  enable  the  corporations  to  elect  bur- 

*  The  King  v.  Ogden,  and  four  otherB,  10  Barn,  &  Cr.  280. 
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gessesy    not    being  inkabitantSy    to   the   office  of  common  Q^'g*  ^^- 
councilmeD.*  18®« 

The  above  decision,  sound;  plain,  and  constitutional,  pro- 
tects the  charters  of  the  crown  from  being  abused — ^represses 
unauthorized  usagesj — ^and  gives  a  reasonable  application  to 
the  words  in  the  subsequent  charter. 

NORWICH. 

By  several  charters  the  sheriffs  of  Norwich  were  to  be     ^830- 
chosen  by  the  citizens  and  commonalty  ^^  from  themselve8."f 
A    subsequent  charter,  confirming  former  privileges,  and 
regulating  the  time  and  mode  of  electing  sheriffs,  omitted 
the  words  "  from  themselves." 

The  usage  however,  both  before  and  since,  had  been  to 
elect  from  among  the  freemen.  Held^  that  the  last  charter 
was  not  meant  to  vary  the  qualification ;  that  the  restriction 
in  the  former  charters  could  not  be  dispensed  with ;  and  that 
the  election  of  a  person  not  free  was  irregular. 

The  same  observation  may  be  made  upon  the  clear  and 
practical  principle  contained  in  this  determination,  by  which 
the  former  charters  and  the  ancient  uscyes  are  preserved  in 
their  integrity,  and  a  reasonable  limit  is  put  upon  the  effect 
of  the  new  grant. 

LONDON. 

A  person  is  not  liable  to  serve  the  office  of  constable  unless  1B25. 
he  be  resiant  in  the  parish,  j:  And  therefore  a  person  occupying 
a  house,  and  paying  all  parish  rates  in  respect  of  it,  and  carry- 
ing on  the  trade  of  a  printer,  frequenting  the  house  daily  on 
all  working  days,  and  sometimes  remaining  there  during  the 
night  at  work,  but  not  sleeping  in  the  house,  is  not  liable  to 
serve  the  office  of  constable  in  the  parish  where  the  house  is 
situate. 

The  above  case  is  rather  more  involved  in  legal  niceties 
than  the  two  preceding,  and  perhaps  there  is  some  difficulty 

•  The  King  v.  Solway,  9  Barn.  &  Cr.  424. 
t  The  King  v.  Grant,  1  Barn.  &  Adol.  104. 
t  The  King  v.  Adlard,  4  Barn.  &  Cr.772. 
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^^^'**'^'  in  distin^iBhing  it  in  principle  from  that  of  the  King  r. 
1826.  Poynder,*  which  we  have  before  quoted  and  conuneated 
upon,  t'he  distinction  founded  upon  sleeping  or  not  sleeping 
in  the  house,  is  surely  too  minute  for  the  dignity  of  the  law 
to  stoop  to  consider ;  and  some  instances  might  be  suggested, 
where  if  sleeping  were  necessary,  it  might  be  established 
that  a  persop  resided  nowhere.  The  practical  rule  founded 
upon  commorancy,  or  in  the  language  of  the  old  law,  being 
*^  conversant "  in  a  place,  either  for  business  or  pleasure,  and 
having  a  domicile,  is  a  more  tangible  and  intelligible  principle, 
and  would  have  been  easily  determined  by  the  law  and 
practice  of  the  court  leet. 

LEET.-PETERSFIELD. 

1823.  The  two  following  cases  are  instances  of  the  existence  and 
continued  exercise  of  the  jurisdiction  of  the  court  leet,  in 
Petersfield,  West  Looe  and  numerous  other  places. 

It  was  decided  as  to  Petersfield,  that  a  regular  usage  for 
20  years,  unexplained  and  uncontradicted,  is  sufficient  to 
warrant  a  jury  in  finding  the  existence  of  an  immemorial 
custom  for  the  steward  of  a  court  leet  to  nominate  certain 
persons  to  the  bailiff,  to  be  summoned  on  the  jury ;  and  it  is  a 
good  custom,'\ 

This  is  one  of  the  numerous  cases  which  are  often  cited  to 

Usage,  support  the  doctrine  of  usage,  and  had  not  the  law  in  that 
respect  been  carried  further  than  it  is  by  this  decision,  it 
would  have  been  impossible  to  complain  of  the  rule.  For 
this  case  only  decided,  that  when  an  act  for  the  public  service 
must  be  done  by  somebody,  and  it  had  been  executed  with- 
out question  for  20  years  by  a  particular  public  officer  ;  and 
there  was  no  evidence  of  any  other  person  having  done 
the  act,  this  was  held  to  be  sufficient  evidence  of  an  im- 
memorial custom  for  the  officer  to  do  it ;  the  court  at  which 
it  was  to  be  done  being  a  prescriptive  court,  j: 

*  See  Rex  v.  Poynder,  before,  pp.  1514, 1659^2221. 

t  The  King  v.  Joliffe,  2  Barn.  &  Cr.  45. 

X  But  Lord  Tenterden  in  delivering  his  judgment,  qualified  it  by  describing  this 
as  a  case,  in  which  there  did  not  appear  to  be  any  thing  in  the  usage  contrary  to 
public  policy  or  expediency. 
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GeofgelV. 
CHESTER. 

But  there  are  other  cases,  in  which  the  doctrine  has  been    Usage. 

carried  to   a  much  greater  extent ;   and  in  some  inRtances 

against  the  apparent  meaning  of  the  king's  charter.  Instances 

of  that  kind  have  been  remarked  before.    And  in  a  case  of 

63  George  III.,*  where  a  charter  of  Henry  VII.  directed,  that 

certain  members  of  a  corporation  should  be  able,  in  erery 

succeeding  year,  to  elect  24  citizens  to  be  aldermen,  &c. 

the  court  refused  to  grant  a  mandamus  to  proceed  to  such 

an  election — ^the  only  instances  of  usage  being  in  1693,  and 

the  two  following  years  in  which  two  such  elections  were 

said  to  have  taken  place;  and  the  express  words  of  the 

charter  were  pressed  upon  the  court. 

But  Lord  Ellenbcrough  said,  ^'  the  words  of  the  charter 
were  not  compulsory,  they  were  eligere  possint;  that  is, 
they  had  power,  but  were  not  compelled  to  elect ;  and  he 
*^  added,  it  was  an  extremely  unusual  practice  in  corporations, 
^*  as  founded  either  upon  usage  or  charter,  to  elect  all  the 
^*  corporate  officers  annually."  And  his  lordship  also  referred 
to  a  case  in  the  time  of  Lord  Kenyon,  in  which  the  usage  had 
prevailed  almost  against  the  words  of  the  charter.  The  court 
not  being  willing  to  interfere  against  the  long  continued 
usage. 

His  lordship  also  said,  that  the  usage  in  the  case  before  him 
had  been  uniform,  for  upwards  of  a  century,  and  was  not  in* 
consistent  with  the  words  of  the  charter.  He  was  therefore 
disinclined  to  disturb  it  by  granting  the  rule,  especially  when 
another  remedy  was  open  to  the  parties. 

With  submission  to  the  noble  lord,  it  might  be  doubted 
whether  the  words  "  eligere  possint,"  used  in  a  charter  of 
the  crown  with  reference  to  public  officers,  ought  not  clearly 
to  be  considered  as  compulsory — either  as  regarded  the  right 
or  obligation  of  the  parties  concerned.  If  the  offices  to  which 
the  paities  were  to  be  elected  were  honorary  and  desirable, 
it  would  seem  that  they  should  not  be  enjoyed  to  the  exclu- 
sion of  others  in  their  proper  course  for  more  than  12  months; 

*  R.  V,  the  Mayor  and  Citizens  of  Chester,  I  Maule  &  S.  101 . 
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^^"^^^^  on  the  contrary,  if  the  offices  were  burdensome,  then  the 
elected  ought  not  to  be  bound  to  execute  their  functions  for 
more  than  the  period  mentioned  in  the  charter ;  and  therefore 
it  would  appear  on  both  these  grounds,  that  it  would  not 
have  been  injurious — but  on  the  contrary,  consistent  with 
the  probable  intention  of  the  crown  if  the  words  had  been 
held  to  be  compulsory,  and  the  elections  had  been  annual. 
But  the  noble  lord  seems  to  have  relied  in  some  d^ree  upon 
the  tuages  in  other  places,  which  is  a  dangerous  ground  to 
adopt,  inasmuch  as  there  are  no  means  of  ascertaining  the 
facts  accurately ;  nor,  properly  speaking,  are  they  before  the 
court.  In  many  instances,  such  assumptions  have  led  to 
unjustifiable  results. 

Another  remedy  was  also  su^ested,  which,  however,  was 
of  so  little  avail,  that  the  ques^on  has  not  since  been  brought 
into  discussion ;  and  the  annual  elections  do  not  take  place, 
notwithstanding  the  apparent  intention  of  the  crown. 

WEST  LOOE. 

1822.  The  next  case  is  one  in  which  the  contrary  course  seems  to 
have  been  adopted.*  In  that  instance  there  wasan  undeviating 
usage,  from  the  earliest  time  the  records  existed,  which  was 
as  early  as  the  reign  of  Henry  VIII.,  that  the  inhabitants 
reriants  had  been  called  over,  presented,  enrolled,  and  «wom 
at  the  court  leet.  And  strong  circumstances  were  laid  before 
the  court,  showing  the  means  by  which  the  ancient  system 
had  been  destroyed  and  a  new  system  introduced.  Upon 
which  an  application  was  made  to  the  court  for  a  mandamus 
to  swear  and  enrol  as  a  burgess,  at  that  court,  a  person  who 
was  an  inhabitant  householder  within  it.f 

The  first  objection  suggested  by  one  of  the  learned  judges 
was,  that  a  free  burgess  was  a  corporate  officer.  But  the 
previous  documents  will  have  afforded  a  decisive  answer  to 
that  supposition. 

It  was  then  suggested,  that  if  they  were  not  corporate 
officers,  the  court  could  not  interfere. 

*  See  the  King  o.  the  Mayor,  &c.  of  West  Looe,  pp.  1696, 2224. 
t  See  also  poet  Ireland,  Sligo  case. 
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That  point  lias  also  been  answered ;  and  if  the  situation  of  Q<^<"y  ^^- 
a  burgess  is  connected  with  the  municipal  government  of  the     i^^- 
borough,  as  undoubtedly  it  is,  there  can  be  no  question  but 
that   the   high  prerogative  writ  of  mandamus  should  be 
applied  to  enforce  the  due  admission,  whether  they  had  the 
superinduced  qualification  of  burgess  or  not. 

The  learned  Chief  Justice  most  justly  assumed  that  there 
might  be  corporations  which  were  not  prescriptive.  It  has 
been  shown  that  there  were  no  prescriptive  corporations. 

Still  the  4octrine  was  held,  that  if  it  was  not  a  corporate 
office,  the  court  could  not  interfere ; — an  opinion  founded, 
as  it  is  humbly  conceived,  on  the  mistaken  importance  gi'irn 
to  the  word  ''  corporation,"  and  on  the  assumption  that  the 
court  could  not  interfere,  but  to  support  a  prescriptive  right; 
whereas  it  is  obvious,  that  the^  prerogative  writ  should  issue 
to  support  rights  under  the  genend  law,  or  particular  grants 
of  the  crown,  or  legislative  enactments. 

It  was  truly  observed  by  one  of  the  learned  judges,  that 
the  persons  enrolled  and  sworn  at  the  court  leet,  ceased  to 
be  villains  ;  but  the  same  high  authority  might  also  have 

,  that  a  person  so  enrolled  and  sworn  as  an  inha-     Lect- 
householder  within  a  boronghj   became    thereby   a 
hargese. 

The  Chief  Justice,  in  giving  his  judgment,  distinguished  the 
case  irom  those  which  were  cited,  by  the  fact,  that  in  these 
eases  there  waa  a  freehold  interest  in  land.  It  has  been 
shown  that  burgessHship  did  not  depend  upon  tenure,  but  Tenure. 
the  learned  judge  said,  "  if  it  had  been  so  in  this  case  it 
*^  might  have  appeared  in  a  different  light."  With  submis- 
sion, it  would  have  been  in  a  worse  light ;  for  it  would  have 
beoi  connected  with  the  usurpations  attached  to  the  sup- 
posed fireehoU  right  of  burgess-ship. 

The  SBflne  authority  observed,  that  the  object  of  the  motion 
was,  to  persuade  the  court,  to  order  a  party  to  be  admitted 
to  an  officey  vrhich  was  to  confer  some  benefit  upon  him,  with- 
out showing  that  he  had  ftny  inchoate  right  by  prescrip- 
tion to  fill  that  office,  and  receive  the  benefit.  And  that  a 
free  burgess  was  a  corporate  officer  without  a  prescriptive 

7c 
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George  IV.  right,  and  in  favour  of  such  a  party,  a  mandamus  would  not 

1822.     lie. 

But  the  application,  it  is  submitted,  was  not  to  be  admitted 
to  an  office,  but  to  be  stoom  under  the  common  law  at  the 

Leet.     court  leet,  as  a  free  inhabitant  householder. 

And  as  to  the  supposed  benefit  to  be  derived,  it  was  con- 
nected with  duties,  as  well  as  privileges,  and  whether  it  was 
the  one  or  the  other,  was  inmiaterial  to  the  court,  who  had 
only  to  consider  that  right  and  justice  should  be  enforced  by 
their  mandatory  writ. 

No  inchoate  title  by  prescription  was  insisted  upon ;  but 
the  right  and  duty  to  be  sworn  to  his  allegiance,  and  enrolled 
as  a  burgess  according  to  the  requisites  of  the  common  law. 
And  a  free  burgess  was  not  a  corporate  officer,  but  a  class  or 
condition  in  life,  which  had  existed  long  before  the  corporation 
in  West  Looe,  or  any  municipal  corporation  in  the  country,  as 
the  documents  quoted  before  have  now  abundantly  proved. 
Quo  war-  An  application  for  a  quo  warranto  against  the  mayor,  on 
the  ground  that  he  had  not  been  duly  elected  by  the  body 
at  large  of  the  inhabitants,  was  also  refused  at  the  same  time, 
upon  the  extraordinary  ground— considering  the  opinions  and 
dicta  which  have  been  from  time  to  time  quoted — that  the 

word  "  INHABITANTS,"  CLEARLY  MEANT  THE  BURGESSES  ;  and 

therefore,  that  the  inhabitants,  though  expressly  mentioned 
in  the  charter,  had  not  a  right  to  interfere  in  the  election  of 
mayor ;  but  that  he  was  duly  elected  by  the  capriciously- 
chosen  burgesses,  many  of  whom,  were  non-resident.* 


ranto. 


1828. 


MAIDSTONE. 

Another  case  relative  to  a  court  leet  occurred  with  respect 
to  Maidstone  .\a  rule  being  obtained  for  a  mandamus,  direct- 
ing the  proper  officer  at  the  next  court  leet,  to  administer  the 
oath  of  allegiance  to  a  person  who  was  an  inhabitant  house- 
holder within  the  borough.f 

The  Chief  Justice  observed,  that  a  mandamus  for  such  a 
purpose  was  perfectly  new.     But  the  peculiar  characteristic 

*  See  the  case  at  lengthy  at  the  close  of  the  West  Looe  Case,  Lond.  1823* 

t6  Dowl.  &  Ryl.  3S4. 
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of  the  prerogative  writ  of  mandamuSy  is  to  supply  relief  2!!!!!^ 
when  no  other  specific  remedy  is  provided ;  and  it  presup-     ^828. 
poses  no  precedent^  because  it  is  to  be  applied  to  new 
mischiefs. 

It  was  also  stated  hypothetically,  ^'  that  if  the  applicant 
^'  was  liable  to  any  penalty  for  not  having  taken  the  oath  of 
'^  allegiance,  he  would  be  exempt  from  such  penalty  by 
"  showing  that  he  had  offered  to  take  it."  But  there  is  no 
possibility  of  doubting  that  the  law  peremptorily  required 
every  male  inhabitant  householder  of  the  proper  age,  within 
the  jurisdiction  of  the  court  leet^  to  take  the  oath  of  alle- 
giance ;  and  if  he  did  not  do  so,  he  was  liable  to  amerce- 
ment. And  it  is  a  novel  proceeding  for  a  court  of  law,  of 
such  plenary  jurisdiction  as  the  Court  of  King's  Bench,  to 
find  an  excuse  for  the  omission  of  doing  an  act  required  by 
the  law,  rather  than  to  compel  its  being  done. 

The  takii^  of  the  oath  was  attributed  by  the  court  to  the 
statute  of  the  7th  of  James  I.,  which  was  enacted  with  a 
particular  view ;  instead  of  being  referred,  as  the  law  pre- 
scribes, to  the  court  leet,  where,  beyond  all  question,  it 
ought  to  be  taken,  notwithstanding  it  were  also  taken 
elsewhere. 

The  reader,  therefore,  must  consider  these  cases  with  refe- 
rence to  the  principles  which  have  been  elicited  firom  the 
ancient  law,  as  traced  firom  the  early  times — recognized  in 
the  successive  statutes  firom  Magna  Charta — and  in  truth 
confirmed  by  the  charters  and  the  practice  even  to  modem 
times : — though  the  oaths  taken  by  fireemen  have  mistakenly.  Oaths, 
and  from  a  forgetfulness  of  the  nature  of  our  early  institu- 
tions, been  absurdly  applied  to  the  modem  usages  of  cor- 
porations. 


There  was  also  another  case,  in  which  it  was  doubted  in  the 

Court  of  King's  Bench,  whether  an  inhabitant,  to  be  within 

the  purview  of  the  law,  must  be  a  householder.      Such  a   J^yJJ* 

question,  in  the  abstract,  might  seem  to  be  involved  in  some 

difficulty :  but  taken  with  reference  to  the  records,  and  de- 

7  c  2 
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^^^^^^^'  cided  cases  which  have  been  quoted  in  succession  from  the 
earliest  times,  it  is  too  plain  to  require  further  (Ajso- 
▼ation. 

WYCOMBE. 

1829.  The  House  of  Lords*  in  its  appellate,  and  tbe  Court  of 
King's  Benchyf  in  its  original  jurisdiction,  were  also  daiing 
this  reign,  engaged  in  the  consideration  of  the  case  of  quo 
warranto  against  Thanuu  Westwood,  for  usurping  the  ofia 
(as  it  was  called)  of  a  burgess  of  WyconAe. 

Besides  a  question,  whether  a  charter  could  be  paitially 
accepted— ^which  in  this  case  was  a  matter  of  subordinate 
consideration — ^the  more  material  point  in  dispute  betweei 
the  litigant  parties — ^that  to  which  the  case  principally  re- 
solved itself — ^and  which  bears  on  the  present  inquiry— was, 
whether  a  supposed  bye-law,  made  by  the  burgesses  at  lar^j 
to  restrain  the  right  of  electing  burgesses,  to  tbe  select  bodt 
of  bailiffs  and  aldermen,  (being  the  common  council)  irar 
in  law,  and  in  this  particular  case,  a  valid  bye^btw.  In  tbe 
Court  of  King's  Bench,  the  judges  were  diyided  on  the 
point:  two  of  that  learned  body  giving  dieir  opinions  io 
support  of  the  bye-law — one  decidedly  against  it ;  and  the 
Chief  Justice  having  considerable  doubt  at  which  conclo- 
sion  tie  ought  to  arrive. 

Judgment  was  accordingly  on  tiiis  point  given  for  the 
defendant ;  supporting  his  title  to  the  office  under  the  electioa 
by  the  select  body. 

Against  this  judgment  a  writ  of  error  was  brought  in  tbe 
House  of  Lords;  and  the  case  was  argued  at  much  length, 
and  with  great  ability  at  the  bar,  in  the  presence  of  tbe 
judges ;  who  as  the  matter  appeared  to  be  of  much  importanee 
and  difficulty,  had  been  summoned  to  attend  the  argument; 
after  which  a  question  was  resolved  to  be  submitted  for  their 
consideration ;  and  the  16th  of  February  was  appointed  for 
the  delivery  of  their  opinions  upon  the  points  submitted  to 
them. 

TThe  question  was  whether  the  bye-law  was  valid  ? 

*  See  7  Biog.  1.  t  See  4  Batd.  &  Cr*  78. 
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On  the  day  app<»&ted,  the  Ch^ef  Justice  of  the  King's  ^^^^^' 
Beoch,  appeared  in  his  place  in  the  House.  The .  Chief  1828* 
Baron,  three  Judges  of  the  Court  of  King's  Bench,  two; 
Judges  of  the  Court  of  Common  Pleas,  and  two  Barons  of 
the  Exchequer,  attended  on  the  woolsack.  The  other 
learned  judges  were  absent,  as  they  had  not.  been  present  at 
the  argument. 

The  judges  who  were  present  delivered  their  opinions— i 
three  of  them  giving  their  judgments  for  the  crown,  and 
against  the  by&-Iaw;  the  other  five  of  them  deciding  against 
the  crown,  and  in  favour  of  the  byerlaw. 

The  Chief  Justice  of  the  King's  Bench  postponed  the 
delivery  of  his  judgmeat,  and  the  House  was  adjourned. 

Under  these  circumstances,  this  case,  in  a  legal  point  of 
view,  considering  the  difference  of  opinion  which  has  ex-» 
isted  respecting  it,  assumes  an  interesting  aspect ;  and  in  a 
constitutional  point  of  view,  it  is  irapossible  for  a  more 
important  question  to  have  arisen.  •  • 

The  direct  struggle  between  the  parties,  was,  whether 
the  select  body  in  the  corporation,  the  bailiffs  and  alder* 
men,  being  the  common  council,  should  possess  the  entire 
power  in  the  borough;  or  whether  the  burgesses  should 
enjoy  that  share  in  the  management  of  the  town,  which  the 
charter  apparently  gives  to  them.  ^        . 

If  the  right  of  making  biirgesses  was  vested  in  the  select 
body  alone,  the  whole  corporation  would  in  efiect  be  in 
their  hands — ^the  number  of  the  burgesses  would  be  kept,  as 
they  had  been,  below  the  number  of  the  common  council ; 
and  by  that  means  the  latter  would  secure  a  perpetual  ascen^ 
dancy.  On  the  other  hand,  if  the  body  at  large  had  the 
right  of  making  burgesses,  they  would  at  least  have  the 
power  at  all  times  of  correcting  any  undue  influence  or  mis* 
conduct  of  the  select  body,  and  of  restraining  their  control 
within  proper  limits*  .        . 

In  many  of  these  corporations,  through  the  agency  of  the 
select  body,*  the  burgesses  have  been  reduced  to  the  smallest 

*  This  wM  tk«  great  eiril  m  tlie  parliamtiitary  repreieiitalioii  of  corporatioiM, 
produced  in  the  manner  hett  Mated.    In  borgnge   tenure,  another  lonrce   of 
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^^v^^-  possible  numbers* — three,  two,  or  one — nay,  in  Bome^  as 
1829.  already  shown,  that  class  of  the  corporate  body  has  been 
altogether  suppressed  :t  notwithstanding,  the  corporations 
were,  by  the  governing  charters,  to  consist  of  a  mayor,  alder- 
men, assistants,  akd  commonalty. 
Calne.  There  is  also  an  instance  where  a  corporation  having 
lost  their  charter,  and  judgment  of  seizure  having  been 
entered  against  them,  which  remains  unvacated — ^though  no 
subsequent  charter  has  been  granted — yet  they  still  continue 
to  act  as  a  corporation:  and  till  the  Reform  Act  passed, 
returned  their  members  to  Parliament  by  burgesses  elected 
amongst  themselves. 

Too  often,  it  will  be  found,  that  the  declared  intention  of 
the  crown,  and  the  express  words  of  the  charters  are  de- 
feated, by  the  usages  and  bye-laws  of  the  grantees  of  the 
crown. 

Whether  that  were  so  in  the  present  case,  was  the  principal 
controversy  between  the  parties. 

To  ascertain  which,  the  short  account  of  the  barough,X 
given  before,  with  a  few  additional  facts,  will  suffice. 

This  place  is  said  to  have  been  first  incorporated  in  the 

reign  of  Edward  IV. ;  and  the  returns  to  Parliament  were 

made  at  that  period,  and  subsequently,  in  the  name  of  the 

mayor  and  burgesses. 

1673.        In  1673,  there  was  a  petition  by  the  burgesses,  freemen, 

1702.    and  inhabitants.    And  1702,  by  Lord  Shelboume;  on  the 

Bight,    hearing  of  which,  the  right  was  agreed  to  be  in  the  mayor, 

abuse)  it  was  effected  by  the  landed  property  being  acquired  by  one  individual. 
The  two  striking  instances  of  this  abuse  have  been  already  mentioned— Old  Sarum 
and  Gatton.  But  it  is  a  curious  ground  of  objection  to  these  usurpations,  that 
even  James  I.,  tenacious  as  he  was  of  the  prerogative,  yet  opposed  himself  to 
this  glaring  usurpation  upon  the  constitution;  and,  accordingly,  in  his  proclama- 
tion, on  his  accession,  after  having  summoned  his  first  Parliament,  amongst  other 
things  he  directed,  that  the  members  should  be  men  of  good  behaviour  and  suffi- 
ciency—taxed and  paying  subsidy ;  and  that  the  sherifi  should  not  send  pre- 
cepts to  any  town  so  ruined,  that  thert  were  not  enough  reaanU  to  elect  and  ht 
elected,    5  Pari.  Hist.  p.  7. 

It  is  obvious  how  consistent  this  direction  is  with  the  spirit  of  the  law  and  con- 
stitution ;  and  had  it  been  attended  to,  it  would  have  corrected  the  anomalies  of 
Old  Sarum,  Gatton,  and  Aylesbury. 

*  See  before,  the  Fowey  case.  f  See  Truro,  Salisbury,  &c. 

t  See  befose.  p.  1214. 
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bailiffs,  aldermen,  and  burgesses — and  the  controversy  was  ^^'^  ^^' 
only  upon  the  manner  of  making  the  latter.  ^'^^* 

For  the  petitioner  it  was  insisted,  that  the  burgesses  ought 
to  be  made  with  the  consent  of  the  major  part  of  all  the  bur- 
gesses, duly  summoned,  and  assembled  in  the  common  hall ;    {      p> 
and  it  was  proposed  to  take  from  the  poll  of  the  other  can-    \      J 
didate  so  many  burgesses,  on  account  of  their  not  being 
regularly  made,  as  would  give  the  petitioner  a  majority. 

Evidence  was  adduced,  that  21  had  been  made  at  a  public- 
house,  in  January,  1698,  without  notice  or  summons  to 
several  of  the  aldermen  or  capital  burgesses ;  and  not  at  the 
town-hall,  where  all  such  meetings  ought]  to  be  held ;  the 
aldermen  protesting  against,  and  complaining  of  this  pro- 
ceeding. Two  individuals  were  admitted  at  an  entertain- 
ment of  the  mayor ;  and  another  was  made  a  burgess  and 
alderman,  on  the  same  day,  and  in  the  like  manner. 

On  the  other  side,  it  was  contended,  that  those  three  bur- 
gesses were  made  by  the  mayor  and  seven  others,  who  are  a 
majority  of  the  15,  in  whom  the  sole  power  is  vested  of 
making  buigesses.  That  the  election  at  the  public-house 
was  only  an  adjournment,  and  a  fresh  election,  after  a  pre- 
vious one  had  been  duly  made  in  the  hall :  and  the  sum- 
moning of  all  the  aldermen  was  proved,  as  well  as  the  usual 
tolling  of  the  bell.* 

The  committee  resolved,  and  it  was  agreed  to  by  the 
House,  that  the  sitting  member,  Mr.  Dormer,  was  duly 
elected. 

In  1726,  a  petition,  amongst  other  things,  stated,  that  the  1725. 
votes  of  two  persons  were  expressly  ordered  to  be  entered 
by  the  mayor,  although  they  owned  they  had  no  other 
authority  than  an  illegal  charter  of  King  James  11.  Other 
irregularities  were  imputed  to  the  mayor :  and  he  was 
committed  to  the  custody  of  the  serjeant-at-arms,  for  not 
permitting  an  inspection  of  the  public  books,  records,  and 
public  writings  belonging  to  the  borough. 

On  the  reading  of  several  entries  in  the  town  books,  it 
was  resolved,  that  it  appears  to  this  House,  that  in  an  entry 

*  See  before,  Dover,  Monmouth,  and  Shrewsbury  casee . 
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^^^^^'  of  buigesees  m^de  on  the  20th  of  March,  1717,  there  hai 
17^'    been  an  eragure*   lately  made,  and  the  name  of  Captaia 
™™'**-  Pigot  inserted,  without  any  legal  authority. 

That  in  an  entry  of  burgesses  made  the  26th  of  September, 
1723,  another  erasure  had  lately  been  made,  whereby  the 
name  of  David  ShilfoXi  a  burgess  of  the  borough^  was 
erased. 

And  also  that  two  persons  had  voted,  having  no  pretence  to 
be  burgesses  of  the  borough,  but  under  a  charter  of  Kii^ 
James  II.,  which  was  never  accepted  or  enrolled ;  and  that 
they  had  no  right  to  vote. 

The  Mtting  member  was  unseated,  and  the  petitioner  de* 
dared  duly  elected.  The  mayor  was  committed  to  Newgate, 
for  his  arbitrary,  ill^al,  and  partial  proceedings,  in  violation 
of  the  freedom  of  election.  And  a  person  who  had  presumed 
to  read  the  Riot  Act  before  the  election,  was  resolved  to  have 
been  guilty  of  a  high  infringement  of  the  freedom  of  elec- 
tion ;  and  was  ordered  into  the  custody  of  the  serjeaat-et* 
arms* 

Such  is  the  short  history  of  the  borough  of  Wycombe, 
From  which  it  appears,  that  it  was  not  a  borough  till  the 
reign  of  Henry  III. ;  some  time  subsequent  to  the  period  of 
legal  memory.  That  it  was  not  a  corporation  till  a  l<Hig 
time  afterwards;  that  it  returned  membeis  to  Parliament 
by  the  burgegses,  long  brfore  it  was  a  corporcUum,  and  as 
early  as  the  28th  of  Edward  I. ;  and  it  is  clear  and  indis* 
piitable  law,  that  the  same  class  of  persons  who  were  th^ 
the  electors,  as  burgesses,  must  have  continued  so,  unless 
they  had  been  changed  by  act  of  Parliament.  The  right  of 
electing  members  of  Parliament  having  been  once  attached 
to  a  particular  class,  could  not  be  taken  from  them,  or 
transferred  to  otheiB,  by  the  king's  charter — nor  by  any 
bye-law — nor  any  thing  short  of  a  legislative  authority. 

If  the  king  afterwards  incorporated  the  place,  and  made 
a  new  class  of  burgesses,  (for  freemen  there  is  no  founda- 
tion,) still  the  same  class  of  persons  must  have  continued  to 
vote  for  members  of  Parliament  as  before,  notwithstanding 

*  Scecasct  before,  of  P«ole,  Colchester,  Qaeesb^rpufli*  Wioefaester,  &c. 
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the  iacorpotttion.*    And,  therefore,  it  is  imposiible  that^;^^«^ 
in  this  ease  the  right  of  election  could  be  in  the  oorporators ; 
there  being  no  such  class  of  persons  when  Wycoinbe  first 
returned  members  to  Parliament. 

This,  whatever  may  be  said  or  surmised  to  the  contrary — 
or  however  willing  any  persons  may  be  to  shut  their  eyes 
to  the  truth — or  to  disguise  the  history  of  this  place — or  the 
law — fixes  both  the  parliamentary  and  municipal  rights  in 
the  ancient ''  burgesses :"  that  is,  the  inhalutant  householders  Burs«Nt. 
of  the  place ;  free  by  condition,  and  therefore  ''  liberi  ho* 
mines"— -j«0on»  to  their  allegiance,  and  therefore  ''  legales 
hominee" — ^who  ocmsequently  performed  all  the  important 
public  functions  of  the  places  in  which  they  resided. 

However,  let  the  ancient  right  of  parliamentary  election 
be  what  it  may,  it  is  now  only  necessary — after  having 
exhibited  the  arbitrary  acts  of  those  who  had  power  in 
Wycombe — to  ascertain,  whether  it  is  not  clear  that  the 
parliamentary  and  municipal  rights  of  that  place  were,  eveft 
under  the  charter,  vested  in  the  '^  burgesses ;" — made  so-^ 
not  by  the  select  body,  according  to  the  usurpation  which 
was  insisted  upon — but  by  the  body  of  burgesses  at  large, 
accardmg  to  the  words  of  the  charter. 

This  leads  to  the  consideration  of  the  case  of  Rex  v.    Rex  v. 
Westwood,  which  has  been  so  much  argued  and  discussed.      ^^^^<><^ 
The  defendant   Thomas  Westwood,  in  answer    to    the 


information  filed  against  him,  pleaded — a  custom  for  the 
mayor  and  common  council,  by  themselves,  and  without  the 
concurrence  or  assistance  of  the  rest  of  the  burgesses,  to 
nominate  such  persons  to  be  burgesses,  as  to  them  should 
seem  meet : — and  he  alleged  his  election  according  to  that 
custom. 

And  in  another  plea  he  alleged — ^that  Wycombe  had  been     i663. 
firom  time  immemorial  an  ancient  borough,  and  was,  at  the 
granting  the  charter  of  Charles  II.,  a  body  corporate.    He  Bnrgi 
also  set  out  parts  of  the  charter,  particularly  the  power  given 
to  the  maycTf  baiiiffSf  and  bvargesseSy  to  elect  as  burgesses 

*  See  before,  p.  1769,  (he  Newark  ceie. 
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oeoTgeiY,  gQ  ipany  and  such  other  men,  inhabiting  or  not  inhabiting* 
R«z  V.    within  the  borough,  as  to  them  should  seem  most  expedient. 
Westwood  fjjj^i.  ^jjg  aldermen  and  bailiffs  should  be  the  common  coun- 
cil ;  and  that  the  mayor,  aldermen  and  bailiffs  should  have 
power  to  make  "  tohatsoever  bye-laws  to  them  should  seem 
to  be  good,  wholesome,    useful,  honest,  and  necessary, 
according  to  their  sound  discretion,  for  the  good  rule  and 
government  of  the  burgesses,  artificers  and  inhabitants ;  and 
for  declaring  in  what  manner  and  order,  the  mayor,  aldei^ 
men,  bailiffs  and  bui^esses,  and  the  artificers,  inhabitants, 
'^  and  residents  of  the  borough,  should  behave,  conduct,  and 
''  carry  themselves  in  their  offices,  mysteries,  and  business 
'^  within  the  borough ;  and  otherwise  for  the  further  good  and 
*^  public  advantage  and  rule  of  the  borough,  and  the  victualling 
''  of  the  same.    And  also  for  the  better  preservation,  govem- 
''  ment,  disposition,  letting,  demising  of  lands,  &c.,  and  other 
'^  matters  and  causes  whatsoever,  touching,  or  in  any  wise 
concerning  the  borough,  or  the  state,  right,  and  interest 
of  the  borough."     The  plea  set  out  other  parts  of  the 
charter ;  averred  that  it  was  accepted ;  and  that  in   1675, 
Bye-law.  the  mayor ^  bailiffs^  and  burgesses  made  a  bye-law  Cnot  now 
extant  in  writing, Jf  for  the  better  rule  and  government  of 
the  borough,  touching  and  concerning  the  election  of  the 
burgesses,  for  the  time  then  to  come,   in  order  to    atfoid 
popular  confiision  and  disorder"!!!:  in  such  elections ;  whereby 
it  was  ordained,  that  from  thenceforth,  the  mayor  aand  common 
council,  should  at  all  times  thereafter,  by  themselves,   and 
without  the  concurrenceor  assistance  of  the  rest  of  the  burgesses, 
Bargeases.  elect  and  choose  such  persons  to  be  burgesses,  as  to  them 
should  seem  meet.    Which  bye-law,  it  was  alleged,  had  ever 
since  the  making  thereof,  thitherto  been  constantly  kept  and 

*  This  passage  in  the  charter  clearly  did  not  mean  to  gire  the  povrer  of  making 
and  continuing  as  burgesses,  persons  not  inhabiting,  and  altogether  unconnected 
with  the  borough :  for  then  they  might  have  made  all  the  people  of  England,  as 
suggested  in  the  Ipswich  case :— but  only  that  they  might  make  as  burgesses,  not  only 
those  persons  who  had  before  inhabited  in  the  borough,  but  also  all,  who  though 
not  inhabitant  before,  were  desirous  and  willing  to  come  and  reside  there. 

t  This  is  a  legal  fiction,  to  raise  the  prescription  of  a  bye-law,  and  is  the 
invention  of  the  pleader.  "- 

t  These  expressions  are  borrowed  from  the  Corporation  Case. 
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observed  by  the  mayor^  bailiffs  and  bui^esses,  and  was  still  o^<ngeiY. 
in  force.  lUx  ». 

The  plea  then  stated  the  election  of  the  defendants^  accord-  ^^^^ 
ing  to  the  bye-law. 

The  replications  and  rejoinder  raised  other  questions  in 
this  case : 

But  a  demurrer  to  this  third  plea  brought  under  conside- 
ration, the  important  question  before  referred  to ;  and  which 
formed  the  subject  of  discussion  in  the  House  of  Lords. 

In  support  of  the  demurrer  to  the  third  plea,  it  was  argued 
on  the  part  of  the  crown, 

1st,  That  the  charter  having  given  power  to  make  bye- 
laws  to  a  select  body,  the  burgesses  at  large  had  no  power 
to  make  a  bye-law. 

2ndfy,  That  a  bye-law  altering  the  mode  of  election  given 
by  the  charter,  and  excluding  an  integral  part  of  the  corpo- 
ration from  voting  at  the  election  of  burgesses,  was  bad. 

Against  the  demurrer,  and  in  support  of  the  plea,  it  was 
argued  for  the  defendant, 

1st,  That  it  was  a  valid  bye-law,  because  the  power  given 
to  the  select  body  was  confined  only  to  certain  matters  spe- 
cified in  the  charter ;  and  the  regulation  of  elections  was  not 
one  of  those  matters. 

2ndbf,  The  bye-law  does  not  strike  off  an  integral  part  of 
the  electors :  it  only  confines  the  election  to  a  certain  number 
of  burgesses.  And  the  case  of  Corporations*  was  relied  upon : 
as  well  as  the  Colchester  case.f 

On  those  points  the  judges  differed  in  the  Court  of  King's 
Bench  in  the  manner  stated  before.  The  argument  in  the 
House  of  Lords,  as  well  as  the  different  opinions  of  the 
judges,  were  all  referable  to  these  same  questions. 

It  remains  to  be  considered,  lastly,  what  are  the  grounds 
upon  which  the  affirmative  or  negative  of  these  points  can 
be  maintained. 

It  should  be  first  observed,  with  respect  to  the  pleadings, 
that  they  are  firamed  to  support  a  usoffe,  which  had  crept    Usage, 
iato  the  borough,  of  electing  the  burgesses  by  the  select 

*  4  Co.  77.  t  3  Bttktrode,  71. 
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Oeoige  IV.  imowledge  the  right  of  the  person  who  did  the  act ;  bo  that 
Rex  V.    the  acquiescence  is  a  practical,  though  tacit  admission,  of 

1829.     ^^^  J  ^^^^^^  ^f  ^^  claim. 

But  is  this  so  with  respect  to  the  governing  and  control- 
ling power  of  the  corporation  and  the  subordinate  members 
of  it  ?  First,  the  parties  are  not  equal ;  the  corporation  has 
power  and  wealth  to  support  its  claim;  the  latter  probably 
neither,  j^he  corporation  has  an  interest  to  support  the 
claim ;  the  inferior  body,  little  or  none  to  resist  it.  Hence  it 
is  that  we  all  practically  know — and  it  has  been  shown  In 
many  parts  of  this  work — that  such  usurpations  are  constant!: 
exercised  without  resistance;  and  the  party  acquiesces  in 
them,  because  they  are  unwilling  or  unable  to  incur  the  ex» 
pence  of  opposition. 

The  enormous  costs  of  legal  proceedings  on  such  occa- 
sions is  too  well  known  to  require  minute  statement.  It 
may  be  only  necessary  to  say,  that  the  proceedings  in  the 
celebrated  Chester  case,  cost  the  prosecutor  many  thousand 
pounds,  and  at  last  ended  in  his  ruin ;  and  the  dispute  in 
this  case,  produced  an  expence  truly  appalling. 

How  then  can  usurpation  in  these  matters  be  resisted  ? 
And,  consequently,  how  can  mere  usage  on  such  questions 
be  evidence  of  right?  particularly  where  that  usage  is  in 
direct  opposition  to  the  express  words  of  a  charter  so  recent 
as  the  year  1663. 

It  is  therefore  contrary  to  the  general  feeling  and  prac- 
tical knowledge  of  mankind,  to  give  such  general  effect  to 
usage  in  cases  of  this  description.  If  usage  is  allowed  to 
have  only  its  fair  weight  in  each  individual  case,  according 
to  the  circumstances  which  accompany  it ;  and  only  a  prima 
facie  presumption  is  adopted  in  its  favour;  liable  to  be 
rebutted  by  any  fair  presumption  to  the  contrary,  then  it  is 
impossible  to  complain  of  the  rule  or  its  application.  But  if 
it  is  extended  further,  or  used  as  in  any  degree  conclusive, 
then  is  usage  misapplied,  and  the  experience  and  common 
sense  of  mankind  outraged.  Nor  can  any  thing  be  more 
injurious,  either  to  the  science  of  law,  or  to  the  general 
administration  of  justice,  than  that  any  conclusion  should 
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be  adopted  by  the  courts,  against  which  the  general  feeling  Qco^ng^  ^v- 
of  the  public  is  justly  directed;  so  that  the  conclusions  in  ,„^<f. 

'^  •'         "^  .  '  .     Westwood 

courts  of  law  should  differ  from  those  drawn  by  the  public     i^^d. 
out  of  court ;  for  by  such  means  the  law  fiedls  in  much  of  its 
practical  good,  and  facts  are   seen   in  different  points  of 
▼iew  by  the  courts  and  the  public. 

Thus,  in  this  particular  case,  the  usage  for  the  election 
by  the  select  body,  enabled  them  to  subject  the  whole 
corporation  to  its  control.  The  uninformed  public  would 
tfay  this  could  never  have  been  intended — ^they  would  con- 
sult the  charter — ^it  directs  exactly  the  contrary — ^and  the 
conclusion  would  be  immediately  drawn  that  the  usage  was 
usurpaHoTL 

On  the  contrary,  the  law  says  this  usage  is  evidence  of 
right;  but  the  charter  is  against  it;  then  something  to 
justify  this  right  must  be  assumed :  in  this  instance  a  bye- 
law,  said  by  the  gratuitous  fiction  of  the  special  pleader,  to 
be  lost  by  time  and  tzccident,  must  be  presumed,  in  order  that 
the  usage  may  be  upheld.  The  usage  is  to  justify  the  pre- 
sumption of  a  bye-law  contrary  to  the  charter ;  and  the  bye- 
law,  when  presumed,  to  support  the  usage.  Thus,  are  these 
presumptions  to  move  in  a  circle  pursuing  each  other. 
The  unlearned  should  be  informed  that  this  notion  of  a  bye- 
law,  lost  by  time  and  accident,  only  rests  in  the  fancy  of  the 
special  pleader;  and  no  reasonable  person  will,  for  one 
moment,  suppose  that  such  a  thing  really  existed,  without 
any  trace  of  it  being  left. 

Having  thus  considered  what  is  the  real  nature  of  this 
question — ^how  the  tisage  ought  to  affect  it — ^and  why  this 
bye-law  was  imagined  and  alleged — ^it  will  be  necessary  to 
proceed  to  the  abstract  legal  questions  which  arise  out  of 
the  record.  ,,• 

For  it  may  be  said,  with  truth,  that  these  observations 
turn,  in  a  great  d^ree,  upon  the  facts  connected  with  the 
case ;  but  the  question  raised  on  the  record  by  the  demurrer, 
admits  all  the  facts,  and  raises  only  the  question  of  law, 
whether  the  bye-law  stated  in  the  plea  (assuming  it  to  have 
been  made)  was  valid. 
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^^''''^'      It  has  been  teen,  that,  by  the  charter,  a  power  of  making 

,„Rex  V*    bye-laws  was  given  to  the  mavor,  a&fermen,  and  bailiffs  ;  and 

Ig29,    if  that  clause  gave  them  the  sole  power  of  making  bye-4awSy 

and  impliedly  excluded  the  body  at  large  from  ezerdsing 

such  an  authority,  then  it  necessarily  followed  that  the 

bye-law  set  out  in  the  plea  was  bad. 

But  it  is  mcident  to  all  oorporations  (as  well  as  many  other 
bodies)  to  make  bye4aws ;  and  prim&  facie,  that  power  is 
to  be  exercised  by  the  body  at  large.  Nor,  with  submission 
to  the  learned  judges,  who  stated  a  contrary  opinion,  can 
tiiat  power  be  taken  from  that  body  but  by  express  words. 
There  is  no  principle  in  corporation  law  more  clear  than  that 
a  select  body  can  have  no  powers  but  such  as  are  expressly" 
given  to  it.  Consequently,  a  power  of  making  bye-laws, 
given  to  such  a  body,  can  only  extend  to  such  matters  as  are 
specified  in  the  clause  giving  the  power ;  and  although  there 
should  be  general  words  in  such  a  clause,  still  those  general 
words  must,  according  to  the  rules  of  construction,  be 
with  reference  to  the  matters  included  in  the  special  words 
of  the  clause.  There  can,  therefore,  be  no  sound  ground 
f<Mr  supposing  that  general  words  introduced  into  such  a 
special  clause  could  have  the  effect  of  taking  away,  by 
construction,  or  implication,  an  incidental  power  which 
existed  in  the  body  at  large,  and  which,  as  before  observed, 
could  not  be  annulled  but  by  express  words. 

It  is  a  curious  feature  of  this  case,  that  although  the 
principal  point  led  to  a  decision  in  favour  of  the  defendant, 
yet  there  were  other  pomts,  which  the  law  adjudged  against 
him.  And  so  intricate  and  involved  were  the  questions 
springing  out  of  this  discussion,  that  truth  and  law  appeared 
on  many  of  the  points  to  alternate  between  the  crown  and 
the  defendant ;  the  worst  position  in  which  the  law  could 
be  placed,  and  from  which  it  could  not  be  extricated  but  by 
simplifying  the  question,  and  by  deciding  it  on  plain  and 
distinct  principles,  which  might  be  intelligible  to  the  public 
at  large. 

Assuming  that  this  point  could  be  surmounted  by  the 
defendant ;  and  that  the  body  at  large  had  still  left  in  them 
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a  power  to  make  bye-laws  on  some  subjects-^their  general  Q'^<wy^V' 
iBddental  power  not  being  exhausted  by  the  special  power    Hex  v. 
giTen  to  the    select    body,  it  remains  to  be   considered,     ^^29. 
whether  the  particular  bye-law,  supposed  to  be  made  by  the 
burgesses  at  large,  was  good  and  valid  in  law,  or  otherwise. 

The  bye-law  is  decidedly  contrary  to  the  charter;  and  it 
is  rather  a  strong  decision  to  say,  that  when  the  king 
has  by  his  charter  created  a  corporation,  with  a  particular 
constitution,  the  body  created  should  have  the  liberty  of 
altering  that  ccHistitution,  provided  for  it  by  the  power 
creating  it.  The  mere  statement  of  the  question  seems  to 
carry  its  refotation  along  with  it;  and  the  simplest  princi- 
ples *of  reason,  would  appear  to  make  the  point  so  clear, 
that  it  required  much  legal  ingenuity  to  raise  the  doubts 
respecting  it. 

Still  less  can  the  point  be  in  any  d^ree  questionable, 
where  the  alteration  is  in  so  important  a  part  of  the  con- 
stitution of  the  borough,  as  the  limiting  the  persons  who  are  to 
regulate  the  admission  into  the  corporation. 

This  point  has  in  fact,  been  expressly  decided  by  the 
Court  of  King's  Bench ;  in  R,  v.  Head,'*  where  the  chartei'  5u«d ' 
granted  that  the  mayor  and  commonalty,  together  with  the 
aldermen,  might  elect  as  many  burgesses,  as  to  them  should 
seem  6i,  but  the  defendants  pleaded  an  election  by  the 
mayor  and  aldermen,  under  the  sanction  of  100  years'  usage.  Usage. 
from  which  it  was  contended,  a  bye-law,  pleaded  as  lost 
by  time  and  accident,  might  be  presumed ;  and  that  such 
bye-law,  **  for  the  avoiding  of  popular  confusion,"  restrained 
the  right  of  electing  burgesses  to  the  mayor  and  aldermen. 
On  the  part  of  the  crown  it  was  insisted,  that  this  supposed 
bye-law — ^infeired  only  from  the  proof  of  usage— contravened 
the  fiindamental  principles  of  the  constitution  of  the  borough ; 
which  it  was  argued  they  could  not  do,  even  by  their 
own  consent,  because  the  king  and  the  public  were  inter- 
ested ;  and  it  was  said,  they  must  use  the  charter  as  the 
crown  had  given  it,  and  they  have  accepted  it;  and  that 
they  could  not  make  a  law  contrary  to  its  intention.      The 

•  4  Bur.  2521. 
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o«««»^v.  assent  of  the  burgesses  could  not  bind  their  successors,  &c. — 
Rex  V.    And  though  a  verdict  was  found  for  the  defendant,  on  all 
the  issues,  the  court  set  it  aside;  and  directed  that  judg- 
ment of  ouster  should  be  given. 

The  judgment  of  the  court  is  not  stated,  with  any  par- 
ticularity in  Burrow's  report  of  the  case;  but  in  a  MS. 
collection  of  corporation  cases,  made  by  Mr.  Justice 
Yates  himself,  who  was  a  great  corporation  lawyer,  he 
gives  the  general  judgment  of  the  court,  as  well  as  his  own 
decision,  in  these  words — '^  Supposing  the  corporation  had  a 
"  power  to  exclude,  (by  any  bye-law  whatsoever)  an  integral 
^*  part  of  that  community,  from  the  right  of  electing,  it 
^*  could  not  possibly  be  done  by  the  common  council 
'^  alone,  thus  specially  constituted  by  the  charter,  whose 
**  jurisdiction  was  only  to  administer  the  constitution^  which 
"  that  charter  established.  In  the  case  of  corporations, 
**  the  common  council  were  created  by  the  corporation 
**  themselves,  and  were  the  representatives  of  the  commcm- 
^'  alty ;  and  the  bye-law  there  made  for  restraining  the 
number  of  electors,  was  made  by  the  whole  corporate 
body.  But  the  present  bye-law  can  only  be  considered  as 
*^  an  ordinance  of  the  mayor  and  aldermen  alone — " 

^'  It  is  alleged  to  be  made  by  the  mayor  and  aldermen, 

''  then  being   the  common  council  of  the   borough ;  and 

^'  no  farther  share  in  it  is  ascribed  to  the  commonalty, 

'^  than  merely  their  assent   to  it,  but  assent  alone  is  no 

'^  act  of  legislation ;  and  (however  it  might  affect  the  tn- 

"  dividnals  assenting  J  cannot  operate  as  a  permanent  law, 

'^  upon  their  successors;  To  establish  a  law,  all  the  int^ral 

*^  parts    of  the  legislative  body,  must  positively  join  in 

enacting  it,  and  not  in  assenting  to  it  only.     If  those  by 

whom  a  bye-law  is  made,  have  not  in  themselves  a  cam- 

*^  plete  authority  to  make  it,  the  whole  is  a  nullity;  and  no 

'^  assent  of  others  to  an  act  that  is  void  in  itself  can  ever 

'^  make  it  valid.    The  present  case,  therefore,  falls  within 

the  determination  of  the  King  v.  Spencer  (from  the  borough 

of  Maidstone),  and  as  that  will  alone  be  a  sufficient  ground 

'^  for  giving  judgment  for  the  prosecutor,  it  is  unnecessary 


U 
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*'  to  go  into  the  general  question,  whether  the  whole  corpo-  ^^"g^^^- 
"  rate  body  together  could,  by  any  bye-law,  exclude  an  inte-    gex  v. 
^  gralpart  of  the  corporation  from  the  franchise  of  electing. 
*^  It  was  therefore  determined,  that  judgment  of  ouster  should 

be  entered  against  the  defendants.     But  as  the  prosecutor 

had  joined  issue  upon  the  plea,  instead  of  demurring  in  the 
''  first  instance,  the  master  of  the  crown*office  was  directed 
**  to  allow  the  prosecutor  no  costs  for  the  trials  according  to 
^  the  directions  in  the  case  of  the  King  v.  Spencer." 

Mr.  J.  Yates  was  very  clearly  of  opinion,  "  that  the  bye- 
*^  law  suggested  in  the  defendant's  plea  would  have  been 
**  equally  void,  if  the  whole  corporation  had  joined  in  making 
''  it.     For  they  have  no  authority  to  vary  the  constitution 

established  by  the  charter;  as  it  is  from  thence  alone  that 

they  have  all  their  existence.  And  if  ever  they  take  upon 
**  themselves  to  change  it,  they  commence  usurpers,  and  are  no 
^  longer  a  lawful  society.  That  the  crown,  which  originally 
"  erected  the  corporation,  could  alone  prescribe  the  mode  of  ^ 
*^  continuing  it.  And  any  other  method  assumed  by  them-  \ 
*^  selves  would  be  totally  unauthorized  and  void.  That  by  the  ' 
^  charter,  the  mayor  and  commonalty,  together  with  the 
*'  aldermen,  were  to  elect  all  burgesses.  The  commonalty, 
*^  therefore,  were  an  integral  part  of  that  body  to  whom  the 
*^  power  of  continuing  the  corporation  was  delegated  by  the 
^  crown.  But  by  this  bye-law  the  commonalty  were  totally 
^*  excluded;^  and  the  mayor  and  aldermen  assumed  that  power 
'^  to  themselves,  to  whom  no  such  authority  was  given.  So 
**  essential  a  variation  from  the  charter  was  altogether  as 
**  lawless  as  if  they  had  set  up  a  new  corporation  of  their  own 
**  creating.  And  the  burgesses  elected  by  those  two  parts  of 
^'  the  body,  excluding  the  third,  gained  no  more  title  by  such 
^'  an  election  than  if  they  were  chosen  by  strangers." 

Nor  did  this  case  pass  sub  silentio.    The  point  was  raised    Rex  «. 
again  on  demurrer  in  another  case  from  the  same  borough ;     ^  ^"' 
and  the  Court  of  King's  Bench  decided  again  as  they  did  in 
the  case  of  the  King  v.  Head. 

The  defc;ndant,  Hoblyn,  carried  the  question  up  to  the 

*  See  before  the  Truro  and  Salwbury  cases. 
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^^^'^^^^'  House  of  Lords  by  writ  of  error :  where,  on  his  part,  reliance 

R«x «.   was  placed  on  the  ngage  for  a  century. 

Usage.       ^^^  ^^  ^^'^  other  hand  it  was  said,  that  the  bye-law  was 
the  ground  of  that  usage. 

On  the  part  of  the  crown  it  was  insisted,  that  the  bye- 
laws  made  by  corporations  must  be  consistent  with,  and  sub- 
ordinate to,  their  constitution  under  their  charter.  If  they 
could  make  laws  to  alter  their  own  constitution,  the  king's 
prerogative  would  be  taken  away  and  transferred  to  the 
subject. — ^That  the  power  of  electing  burgesses  and  freemen 
of  that  borough,  was,  by  the  charter,  expressly  given  to 
the  mayor  and  camrnoTtalQ^,  together  with  the  aldermen  of  the 
borough.  And  therefore  the  commonalty  was  a  constituent 
part  of  the  body,  by  whom  that  power  was  to  be  exercised. 
Whereas  the  mayor  and  aldermen  frankly  declared  it  to  be 
their  purpose  in  the  bye-law,  to  take  that  power  wholly  to 
themselves,  in  exclusicm  of  the  commonalty. — In  this  respect 
the  bye-law  was  repuffnant  to  an  essential  part  of  the  cfuxr- 
ters^  and  so  substantially  bad,  that  no  usage  or  acquiescence 
under  it  could,  make  it  good. 

After  which  the  judges,  in  answer  to  the  question  submitted 
to  them,  whether  the  bye-law.  was  good  or  not,  gave  their 
unanimous  opinion  in  the  negative.  And  the  judgment- of 
the  King's  Bench  was  accordingly  affirmed. 

This  therefore  is  a  strong  decision,  afler  long  discussion  and 
consideration,  and  with  the  unanimous  opinion  of  all  the 
judges,  that  a  bye^Wj  repugnant  to  an  essential  part  of  the 
charter,  was  void. 

It  is  true,  it  has  been  contended  that  this  decision  pio- 
ceeded  on  another  ground,  namely,  that  the  bye-law  was 
not  made  by  the  body  at  large,  because  it  was  only  alleged 
to  be  made  by  the  mayor  and  aldennen,  being  the  common 
council,  with  the  assent  of  the  commonalty;  and  though  they 
assented,  that  did  not  make  them  parties  to  it,  and  they 
might  not  have  been  summoned ;  but  with  submission  it  may 
be  asked,  if  this  is  not  hypercritical  ?  It  was  suggested  by 
the  counsel  in  the  argument  of  the  King  r.  Head,  and  was 
adopted  by  the  court.     But  surely  if  the  commonalty  as- 
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Bented,  which  is  what  the  allegation  states,  it  inust  be  taken  ^^'g^^^- 
that  they  were  present,  and  that  they  were  parties  to  it,  for  Rex  v. 
how  could  the  commonalty  assent  without  being  both  pre- 
sent and  parties  to  the  transaction  ?  if  they  assented,  they 
must  have  had  the  power  of  dissenting,  and  what  is  a  party 
to  any  transaction,  but  the  person  who  ha$  had  the  power  of 
assenting  or.dissenting,  and  has  in  point  of  fact  done  either 
the  one  or  the  other? 

A  bye-law,  therefore,  made  by  the  mayor  and  aldermen, 
with  the  assent  of  the  commonalty,  must  surely  be  taken  as 
meaning  in  substance,  that  it  was  made  by  those  bodies.  The 
charter  gave  the  power  to  the  mayor  and  commonalty, 
together  with  the  aldermen.  Suppose  the  bye-law  had  been 
alleged  to  have  been  made  by  the  mayor  and  commonalty, 
with  the  assent  of  the  aldermen,  would  not  that  have  been 
sufficient,  and  are  not  the  words  '^  with  the  assent  of,"  equi- 
valent with  the  words  "  together  with  ?"  If  so,  where  is 
the  difference,  whether  It  is  alleged  to  b^  a  bye-law  made  by 
the  mayor  and  commonalty,  with  the  assent  of  the  aldermen, 
or  by  the  mayor  and  aldermen,  with  the  a&sent  of  the  com- 
monalty— ^if  the  one  is  to  be  considered  as  excluding  an 
integral  part,  the  other  must  be  equally  so-— and  then  the 
whole  resolves  itself  into  this  point,  whether  the  words  of  a 
charter,  requiring  an  act  to  be  done  by  the  mayor  and  com- 
monalty, together  with  the  aldermen,  is  not  properly  executed 
by  the  mayor  and  alderman,  with  the  assent  of  the  com- 
monalty. 

After  all  it  must  be  remembered,  that  if  this  is  a  defective 
allegation  of  the  concurrence  of  the  commonalty,  it  is  only  the 
error  of  the  special  pleader,  who  no  doubt  thought  that  he  had 
sufficiently  alleged  the  concurrence  of  the  commonalty.  For  if 
he  had  not,  he  could  as  easily  have  alleged  that  it  was  made 
by  the  mayor,  aldermen,  and  commonalty.  As  the  bye-law 
is  pleaded  as  lost  by  time  and  accident,  it  only  remained  in 
the  imagination  of  the  pleader  to  allege  it  as  he  thought  fit, 
to  support  the  usage.  For  it  must  ever  be  remembered,  that 
this   formed  no  essential  difference  in  the  case,  but  was 
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GeoTge  IV.  purely  a  technical  distinction,  founded  on  the  slip  of  the 
Rex  V.   pen  of  the  pleader. 

HoblyD.    *  .  , 

It  must  likewise  be  observed,  that  the  other  ground  of 
objection,  which  is  a  more  substantial  one,  was  also  relied 
upon,  that  the  bye-law  was  contrary  to  the  charter ;  and  that, 
notwithstanding  the  Case  of  Corporations,  from  the  4  Co^ 
was  quoted. 

Indeed  it  seems  clear  that  Mr.  Justice  Yates  formed  his 
opinion  on  the  broad  ground  that  the  bye-law  was  contrary  to 
the  charter f  and  could  not  be  supported  ^  for  there  was  no 
authority  to  vary  the  constitution  established  by  the  charter. 
And  in  truth  this  seems  to  be  the  real  ground  of  objection  to 
the  bye-law,  in  that  case  as  well  as  in  the  present. 

But  the  Case  of  Corporations*  was  much  relied  upon  in 

w^twoid  Rex  ^-  Westwood. 

It  must  be  remembered,  that  this  case  was  cited  in  Rex 
V.  Head,  and  Rex  v.  Hoblyn,  both  in  the  Court  of  King's 
Bench  and  in  the  House  of  Lords ;  and  Mr.  Justice  Yates 
expressly  referred  to  it — qualifying,  however,  its  application, 
and  finally  giving  his  decided  opinion  against  the  bye-law. 

In  the  course  of  the  argument  of  the  Wycombe  case,  some 
of  the  learned  judges  observed,  with  respect  to  a  dictum  of 
Lord  Mansfield,  that  it  was  extra-judicial — an  allowed  ob- 
jection to  any  legal  doctrine — ^which  has  been  made  at  all 
times,  as  well  by  the  bar  as  firom  the  bench,  however  learned 
or  talented  the  assertors  of  the  opinion  might  be ;  or  however 
exalted  the  court  in  which  it  was  uttered. 

Case  of         Now,  the  first  obvious  objection  to  the  Case  of  Corporations 

Corpora-    .  ,    ,  ,   , 

tiont.  IS,  that  it  is  extra-judicial,  as  shown  before  :t  and  although 
such  a  declaration  of  the  law,  if  it  had  been  founded  on  a 
consideration  of  former  cases,  would,  even  as  an  opinion, 
have  been  entitled  to  much  consideration ;  still,  in  a  legal 
point  of  view,  and  considering  its  binding  effect,  it  is  no  more 
to  be  relied  upon  than  any  other  legal  opinion ;  that  is,  as 
far  as  it  is  supported  by  the  common  or  statute  law,  or  prior 

*  4  Co.  78.  t  See  before,  p.  1448. 


WYCOMBt.  2247 

cases^  or  estabiished  principies  5  but  the  opinion  itself,  is  no  gcq^b*  ^^' 
part  of  the  law  of  England.  Case  of 

,  Corpora- 

It  is  to  be  observed  also,  that  the  reference  to  the  judges^tiozu. 

was  to  know  the  law.  Now,  at  that  time,  Glanville — Brac- 
ton — Britton — Fleta — Fitzherbert — The  Register —  Fortes- 
cue,  and  the  Year  Books  to  the  end  of  Henry  VIII.,  were  in 
existence ;  besides  the  early  statutes ;  the  most  valuable  part 
of  our  early  enactments.  And  yet,  when  the  Council  require 
to  know  of  the  judges  the  law,  no  reference  whatever  is  made 
to  a  single  authority,  either  of  the  common  or  statute  law,  to 
justify  the  conclusion  at  which  the  judges  arrived.  Nor  has 
any  earlier  authority  been  since  discovered  or  referred  to— 
nor  can  any  such  be  found ;  but  this  extra-judicial  opinion  is 
left  to  stand  by  itself  upon  its  own  merits. 

Again,  it  must  be  remembered,  at  what  time  this  opinion 
was  broached.  Henry  VIII.  had  written,  as  we  have  seen, 
letters  to  some  of  the  boroughs  to  return  members  whom  he 
nominated ;  which  in  some  cases  the  voters  had  refused  to 
do.  When  the  king,  in  order  to  satisfy  his  disappointed  candi- 
dates, had  them  returned  for  places  which  were  boroughs ;  but 
which  had  not  returned  members  for  a  long  time.  Hence, 
many  have  erroneously  supposed  that  Henry  VIII.  had  created 
many  boroughs; — the  fact  only  being  that  he  had  required 
from  the  sheriffs  a  literal  compliance  with  the  parliamentary 
writ,  by  returning  members  for  all  the  boroughs — at  least  for 
as  many  as  he  was  desirous  of  providing  candidates. 

How  Queen  Elizabeth  followed  the  coui-se  of  her  father, 
and  the  manner  in  which  the  House  of  Commons  interfered, 
has  been  already  shown,  as  well  as  the  unsatisfactory  manner 
in  which  the  matter  was  disposed  of  by  a  reference  to  the 
charter — than  which  nothing  could  be  more  futile ;  because 
at  that  time  there  were  very  few  charters  which  at  all  related 
to  the  election  of  members  of  Parliament ;  and  none  of  those 
places,  whose  returns  were  disputed,  in  any  degree  affected 
the  question. 

This  was  no  sooner  effected,  than  the  queen  began  to  be 
most  liberal  in  the  grant  of  charters  containing  clauses,  giving 
the  right  of  election  of  parliamentary  representatives,  though 
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^^^**^^^'  most  of  the  places  had  enjoyed  that  right  long  before ;  and 
Case  of  the  charters,  which  were  more  numerous  than  in  any  other 
tions.  reign  in  our  history,  (with  the  exception  of  that  of  Kii^ 
John,)  began  with  long  recitals  of  prescriptive  rights,  said  to 
have  been  previoasly  enjoyed  by  the  corporations^  which,  in 
most  cases,  were  altogether  unfounded  in  fact.  It  was  when 
these  proceedings  had  got  to  their  height,  that  the  opinion  of 
the  judges  now  under  consideration,  was  given. 

It  has  been  seen,  that  the  question  propounded  to  the 
judges  began  with  a  recital,  which  corresponds,  in  a  striking 
degree,  with  the  recitals  of  the  charters  of  the  queen. 

The  question  admits,  that  the  charters  up  to  that  reign 
usually  directed  the  elections  to  be  made  by  the  community 
at  large ;  which,  no  doubt,  is  the  case  with  those  charters 
which  about  that  time  specify  the  mode  of  election ;  but 
which  was  not  general  in  the  earliest  charters. 

The  question  also  speaks  of  the  ancient  and  usual  elec* 
tiokis  by  a  selected  number — ^but  without  saying  by  whom, 
or  when,  or  where,  or  how  selected.  The  fact  is,  that  the 
election  of  all  these  officers  being  before  that  time  thought 
rather  troublesome  than  otherwise,  the  election  naturally 
devolved  on  those  who  had  to  transact  at  the  time  the  usual 
business  of  the  town,  the  appointment  of  constables,  watch 
«nd  ward,  and  election  of  the  other  officers.  Hence  the 
12  or  24,  the  grand  or  petty  juries  in  the  town,  were  often 
found  doing  those  acts,  the  others  supinely  absenting  them- 
selves ;  and  in  that  mfmner  in  effect  delegating  their  power 
of  election  to  those  who  attended ;-  but  that  implied  delega- 
tion was  only  temporary,  and  for  the  occasion — neither  bind- 
ing the  individuals  themselves  for  the  future,-  nor  .their  suc- 
cessors—-all  beii^  able  to  resume  their  rights  at  any  time. 
The  question  in  effect  therefore  was,  whether  that  usage  was 
good  against  the  charter?  and  the  matters  complained  of 
were  the  popular  elections  contrary  to  these  usages — showing 
plainly  the  feeling  and  temper  of  the  time. 

The  answer  of  the  judges  is  somewhat  singular:  '^that 
''  such  ancient  and  usual  elections  were  good,  and  well  war- 
''  ranted  by  their  charters."   At  least,  i(  is  strange,  if  it  means 
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that  such  elections  were  thereby  limited  for  fotiire  times  to  Q*"^'^* 
such  select  body ;  and  that  seems  to  be  the  meaning  of  the  c^j^ 
answer  when  it  is  compared  with  the  sequel.    If  so,  then  the  ^^^^' 
answer  is,  that  although  the  charters  require  the  elections  to 
be  made  by  the  whole  body,  a  usage  to  limit  it  compulsorily 
to  a  select  body,  is  warranted  by  the  charter — ^which  seems 
almost  a  contradiction  in  terms. 

If  it  meant,  that  the  elections  made  by  the  small  number 
were  nevertheless  good,  it  was  perfectly  correct;  because, 
for  that  occasion  the  absent  majority  had,  as  suggested 
above,  impliedly  delegated  the  minority  to  vote  for  them — 
which  is  the  real  eflRsct  in  all  instances  where  a  present 
minority  decide  on  any  question — and  this  is  the  result  of 
the  St.  Saviour's  case.'* 

The  answer  then  goes  on  to  say,  that  ^*  in  many  of  their 
**  charters  they  have  power  giv^i  to  them  to  make  laws,? 
&c.  It  must  be  observed,  that  the  judges  had  not  any 
legal  mode  of  inquiring  into  the  fact  here  asserted ;  they 
were  either  told  so,  not  in  a  judicial  course;  or  they  asr- 
sumed  it;  be  it  either  the  one  or  the  other,  it  is  incorrectly 
stated  as  to  the  ancient  charters ;  few  of  them  have  any 
such  powers — and  it  could  only  be  with  respect  to  them 
that  the  inquiry  could  be  made  with,  reference  to  the  ancient 
usage.  It  is  true  that  the  charters  of  Queen  Elizabeth 
usually  gave  the  power  of  making  bye^laws-r-^but  then 
the  question  could  not  have  been  asked  vnth  refer^ice  to 
those  charters-^because,  suppose  that  the  ancient  mode  of 
election  in  any  place  was  by  a  select  number  of  persons,  and 
the  queen  granted  a  charter  giving  the  right  of  election  to 
the  body  at  large,  which  charter  was  accepted-*— there  can 
be  no  jdoubt  but  that  such  charter  and  acceptance  would  put 
Bn  end  to  the  former  mode  of  election,  by  the  select  number. 
The  answer,  therefore,  could  not  apply  to  those  charters : 
and  as  to  the.  more  ancient  charters,  it  was  untrue. 

The  answer  then  suggests,  as  the  ground  for  reasonable 
restrictive  bye-laws  in  this  respect,  the  inconvenience  of  po- 
pular disorder  and  confusion. 

*  Southwark,  Lane,  2  k 
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^^^'»*^^'      This  is  stated  to  be  agreeable,  to  law;^buty  »a   before 
Case  of     observed,  no  authority  is  given  for  that  position. 
tioDs.  The  origin  of  this  doctrine,  is,  in  all  probability,  to  be  found 

in  the  preamble  of  the  stat.  8  Hen.  VI.  ch.  7,  as  to  the 
elections  for  counties,  in  which  it  is  recited,  that  ''  the  elec- 
**  tions  of  knights  of  the  shire  have  of  late  been  made  by 
^*  excessive  number  of  people,  whereby  manslaughters,  not, 
"  batteries  and  divisions  had  arisen."  But  il  must  be  re- 
membered, that  a  principle  upon  which  the  legislative  power 
may  think  fit  to  act  in  fi-aming  a  new  law,  is  one. thing;  and 
the  assertion  of  a  principle  of  the  existing  law  is  another; 
and  there  seems  no  ground  for  saying  that  this  principle 
had  ever  been  adopted  into  the  conmion  law. 

It  was  not,  therefore,  agreeable  to  the  law ;  and  that  it 
was  not  agreeable  to  their  charters  the  question  itself  sub- 
mitted to  the  judges  admits  on  the  (ax*e  of  it. 

It  is  then  added,  that  although  such  ordinance  cannot  be 
shown,  yet  it  shall  be  presumed  in  respect  of  such  special 
manner  of  election ;  so  that,  as  observed  before,  the  usage  is 
to  raise  the  presumption  of  the  bye-law ;  and  the  presumed 
bye-law  is  to  support  the  usage. 

It  is  said  parenthetically,  ^'  which  special  election  could  not 
**  begin  without  common  consent ;" — ^why  might  it  not  have 
begun  by  usurpation  ?  That  is  the  whole  question  in  dispute ; 
and  it  is  a  petitio  principii  to  say  that  it  began  by  consent 
when  the  question  is  whether  it  did  not  begin  by  usurpation. 

But,  it  will  be  said,  usurpation  is  not  to  be  presumed :  but 
even  were  that  to  be  conceded,  was  it  not,  at  least,  a  sufficient 
prima  fiicie  proof  of  usurpation  that  it  wss  against  the  charter. 

1%  is  then  added,  *'  such  reverend  respect  the  law  attributes 
**  to  ancient  and  continual  allowance  and  usage."  And  such 
respect  will  ever,  on  all  proper  occasions,  be  given  to  usage; 
because  it  tends  to  quiet  men's  possessions,  and  to  put 
an  end  to  disputes.  But  this  is  where  there  is  nothing 
shown  to  the  contrary.  Usage  then  should  prevail.  But  it 
is  merely  a  presumption,  and  continues  only  donee  probetur 
in  contrarium.  And  it  can  have  no  place  where  the  charter 
of  the  crown,  in  whom  the  power  of  making  the  law  for  the 
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corporatioDy  is  to  the  contrary,  is  vested :  and  where  the  ac-  G«>»y  ^^- 
ceptance  of  that  charter  conclusively  binds  the  grantees.    To  Case  of 
let  in  usage  as  a  rule  in  such  a  case  is  to  raise  disputes  tions. 
instead  of  allaying  them — ^is  to  introduce  uncertainty  instead 
of  removing  it — and  makes  the  words  of  the  king,  and  the 
acts  of  the  parties,  inoperative  and  useless. 

The  conclusion  that  the  usages  have  been  so  in  London 
is  not  true ;  for  there  the  elections  at  that  time  were  by  the 
body  at  large — ^the  householders  in  the  wardmotes,  and  the 
freemen  in  the  common  halls. 

In  conclusion.  Lord  Coke  says,  **  all  which  the  law  has 
*^  provided,  as  appears  by  this  resolution  " — which,  undoub- 
tedly, is  a  strange  sum  of  the  whole :  because  it  is  difficult  to 
understand  how  the  law  could  have  well  provided  a  thing, 
against  which  no  single  principle,  case,  authority,  or  dictum  is 
quoted.  Nor  is  it  very  obvious  how  the  conclusion  is 
arrived  at,  that  it  appears  from  the  resolution  that  the  law 
had  ever  provided  it;  because  the  experience  of  the  past, 
could  hardly  be  proved  merely  by  the  act  done  at  the  time. 
The  resolution  might  prevent  the  assumed  evil  for  the  future, 
but  would  not  prove  that  the  law  had  done  so  before. 

It  is  true  that  there  are  some  authorities  for  this  decision 
quoted  in  the  margin.  The  first  is  Davies,  44,  6,  where  the 
celebrated  subsequent  case  of  Tanistry,  in  the  second  year 
of  King  James's  reign,  is  reported.  But  all  there  stated  is, 
that ''  ancient  grants  have  always  a  favourable  interpretation 
**  according  to  usage  and  allowance ;"  which  is  beyond  all 
question.  Whenever  there  is  a  doubtful  expression  used, 
Osage  must  afford  the  interpretation  of  it. 

The  next,  which  is  the  St.  Saviour's  Southwark  case,'* 
is  not  an  authority  on  the  point,  but  only  establishes  that 
a  minority  of  persons  shall  bind  a  majority  wilfiiUy  absent. 

The  next,  Jenkins'  Centuries,  273,  is  only  a  repetition  of 
this  same  resolution.  And  therefore  adds  nothing  to  the  sup- 
posed authority  of  it.  Indeed,  by  the  principles  which  are 
stated  by  the  learned  judge,  at  the  close  of  that  case,  he 
defines  what  is  the  proper  effect  of  usage.     He  says,  that    Usage. 

*  Lane,  21. 
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^^'***''*'^'  "  from  length  of  time  ail  things  are  presumed  to  be  properly 
Case  of     iione :  that  usajre  countenraiis  an   unwritten   law   (which 
tioDs.        clearly  cannot  apply  to  a  charter)  if  the  usage  be  special ;  and 
interprets  an  unwritten  law ;  if  the  law  is  so  general  as  to 
stand  with  the  custom — ^that  is,  if  the  custom  and  law  are 
not  repugnant."    And  inasmuch  as  in  the  case  under  discus* 
siouy  the  charter  and  usage  were  repugnant — these  principles 
did  not  apply,  but  on  the  contrary,  excepted  that  case. 
ColcheBter     »njg  Colche$ter  case,  inBulstrode,  p.  71,*  has  also  been 
much  relied  upon,  and,  is  like  the  Case  of  Corporations,  defi* 
cient  in  one  most  material  point  affecting  the  present  inquiry. 
It  does  not  say  distinctly  that  although  confusion  is  bad, 
and  they  might,  therefore,  alter  the  mode  of  election,  that 
they  might  do  so  for  more  than  that  occasion  pro  hac  vice, 
so  as  to  bind  those  only  who  assented  to  the  alteration 
leaving   in  doubt  the  important  point  whether  such  an 
alteration  would  bind  their  successors.     It  is  clear  that  the 
passage  was  to  be  qualified  in  some  manner,  because  it  closes 
with  the  w(»^8,   ''and  not  otherwise;"  and  it  does  not 
exactly  appear  to  what  branch  of  the  sentence  these  words 
apply ;  so  that  its  meaning  is  very  doubtful.    It  must  also 
be  remembered,  that  in  the  case  supposed  it  speaks  only  of  a 
popular  election,  not  saying  that  it  was  required  by  the 
charter;  -and  therefore  it  might  be  only  a  popular  election,  as 
proved  by  former  usage,  which,  upon  the  principles  quoted  by 
Jenkins,  might  be  countervailed  by  a  later  usage.    Indeed, 
this  seems  to  be  the  obvious  meaning  of  the  case,  because  it 
goes  on  to  make  an  exception,  *'if  the  charter  requires  the 
election  to  be  made  by  all ;"  for  it  says,  ^*  But  if  by  their 
**  ckartef  tJbey  are  to  be  elected  by  them,  then  this  is  not  to  be 
''  altered,*'  It  m  true  it  goes  on  to  add,  ^^  but  by  and  with  the 
'^  general  asdent  of  the  whole  town,  and  so  by  this  means  to 
V  take  away  confusion."    But  this  is  the  same  as  was  asserted 
just  before;  and  it  makes  no  exception  with  reference  to 
cliarters ;  but  puts  them  on  the  same  footing  as  the  elections 
mentioned  before ;  so  the  exception  is  stated  to  be  the  same 
as  the  rule,  which  is  absurd ;  and  consequently  there  must 

*  See  before,  p.  1517,  1518. 
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be  some  error  or  alteration^  either  by  interpolation  .oromia-  ^^^^^^^^ 
sion,  in  the  text,  which  makes  this  case,  as  well  as  that  in  4  Coicbaur 

,  \  caic. 

Co.  by  no  means  safe  authorities,  on.  which  to  found,  a  doc- 
trine so  contrary  to  reason  and  principle^  as  that  the  created 
can  alter  the  law  imposed  upcn  it  by  the  creator  ;  or,  in  other 
words,  the  grantees  of  the  crown  alter  by  bye-laws  the  con- 
stitution which  the  king  has  prescribed  for  them*  If  the* 
chance  of  popular  confusion  was  to  be  taken  into  the  account 
before  the  charter  was  granted,  the  king  had  the  opportunity, 
and  must  be  presumed  to  have  arailed  himself  of  ij;.  If,  on 
the  contrary,  the  popular  confusion  arose  subsequently  to  the 
granting  the  charter,  then  the  rule  which  had  been  laid  down 
must  be  altered  by  the  same  power  and  means  by  which  the 
rule  itself  was  made,  namely,  by  the  king's  grant,  accepted  by 
the  burgesses,  *^  arid  not  otherwise^* 

The  only  remaining  case  cited  in  the  margin,  is  that  of 
Hobart  15,  in  which  there  is  nothing  bearing  upon  this 
point. 

It  was,  however,  said  that  this  Case  of  Corporations  had  c^^ra- 
long  been  acted  upon.  Admitting  that  to  be  true,  still  it  has  ^^°^- 
often  happened,  that  authorities  of  even  longer  existence  than 
this,  have  after  more  mature  consideration  been  overruled, 
when  they  were  found  to  be  either  of  no  authority,  or  against 
principle.  It  has  been  attempted  to.  be  shown,,  that  this 
case  is  defective  in  both  those  points. 

But  the  truth  is  that  it  has  been  very  little  acted  upon; — 
has  even  been  doubted  as  an  authority  ^  and  in  the  mar^i» 
of  the  report  itself,  the  point  supposed  to  be  decided  by  .it, 
is  stated  with  a  query. 

The  Case  of  Corporations  therefore,  not  being  a  legal  autho- 
rity ;  and  for  the  reasons  suggested,  not  supported  by  prin-* 
ciple  or  prior  decisions ;  it  may  be  allowable,  with  all  proper 
respect  to  the  august  tribunal  before  whom  it  was  discussed, 
to  question  the  propriety  of  that  decision,  which  was  in 
a  great  degree  founded  upon  it 

It  was  justly  observed  by  Lord  Mansfield,  as  quoted 
before,  that  in  matters  connected  with  corporation,  or  muni« 
cipal  law,  certainty  is  of  the  greatest  importance.     And 
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George  IV.  therefore  where  there  was  so  obvious  a  ground  of  decision^ 
Case  of     supported  by  numerous  authorities — ^that  the  usage  which 

Corpon* 

tions.  had  prevailed  in  the  borough  of  Wycombe,  being  con- 
trary to  the  charter,  could  not  be  supported — ^it  seems 
extraordinary  that  a  plain  course,  which  would  have  been 
intelligible  to  every  capacity,  should  have  been  abandoned ; 
and  the  intricate  and  unsatisfactory  discussion  of  subtle 
points  substituted  in  its  stead. 

The  only  real  feet  in  the  case  was,  that  there  had  been  a 
usage  for  the  select  body  to  elect ;— -but  that  usage  was  con- 
trary to  the  charter,  and  therefore  void  in  law. 

However  it  was  made  the  ground  upon  which  a  lost  bye- 
law  was  to  be  presumed.  How  with  propriety,  could  a  lost 
bye-law  be  founded  upon  the  evidence  of  a  usage  that  was, 
upon  the  above  principle,  illegal?  But  it  was  assumed  to 
have  existed  in  feet;  and  being  so,  it  led  to  the  strictly 
technical  question,  whether  a  power  of  making  bye-laws, 
being  given  to  a  select  body,  an  inherent  power  still  re- 
mained in  the  body  at  laige,  to  make  bye-laws,  which  power 
could  be  presumed  to  have  been  exercised,  as  the  foundation 
of  the  usage  which  existed. 

How  unintelligible  these  minute  distinctions  must  be  to  the 
public,  it  is  unnecessary  to  observe ! 

The  only  practical  remark  necessary  to  be  made,  is,  that 
these  nice  distinctions  were  unnecessarily  resorted  to ;  and  all 
the  difficulties  of  the  case  might  have  been  avoided  by  ad- 
hering to  the  plain  and  intelligible  rule,  which  would  have 
superseded  all  the  subsequent  astute  reasoning — that  no 
usage  could  prevail  against  the  express  words  of  the  charter. 

That  principle  adhered  to,  there  would  have  been  no  ground 
for  the  presumption  of  the  bye-law ;  and  the  decision  would 
have  then  been  intelligible  to  the  parties  concerned,  and  the 
public. 

1RELAND.--DR0GHEDA. 

1769.  The  jury  found  by  special  verdict,  that  by  charter  and 
ancient  custom  and  usage  from  time  immemorial,  hitherto 
used  in  the  town  of  Drogheda*  the  sons  of  freemen  of  the 

•  9  G.  III.  M  ic.  T.  B.  R,  Ireland. 
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town^  were  by  their  birth,  and  other  persons  having  served  Qeorgeiv. 
a  legal  and  accustomed  apprenticeship  of  seven  years  to  any    Birth. 
trade,  to  any  freemen  of  the  said  town,  were  by  their  appren-  ^^Sp^ 
ticeship,  entitled  to  be  admitted  and  sworn  freemen  of  the 
town,  and  to  enjoy  all  the  liberties,  privileges,  and  franchises 
to  the  place  and  office  belonging. 

DUBLIN. 

The  same  appears  also  to  have  been  the  usage  in  Dublin,'^  1826. 
though  subject  to  some  qualification;  and  it  is  to  be  feared 
that  the  reader  will  consider  from  the  following  extract,  that 
the  intricacies  which  had  intruded  themselves  into  the  doc- 
trine of  corporations  in  England,  had  also  extended  them- 
selves to  the  sister  kingdom. 

It  has  been  lately  pointed  out,  that  in  the  Steyning  case, 
the  committee  properly  rejected  the  connexion  of  the  guilds 
with  the  municipal  body ;  and  it  will  be  seen  in  this  case 
relative  to  Dublin,  that  the  same  untenable  doctrines  of  cor- 
porations by  prescription  were  maintained  in  Ireland  as  in 
England.  It  was  alleged  that  Dublin  was  a  corporation  by 
prescription — which  can  unquestionably  be  proved  to  be 
inaccurate. 

The  following  is  the  substance  of  the  marginal  note. 

A  writ  of  mandamus,  directed  to  the  corporation  of  l>tti- 
Kn,  to  admit  Edward  Adcock  a  freeman,  stated  a  custom, 
"  that  every  person,  being  of  the  age  of  21  years,  and  a  son  Son. 
''  of  a  person  who  was  a  freeman  of  the  corporation,  and  a 
'*  freeman  or  freebrother  of  one  of  the  minor  guilds,  at  the 
"  time  of  the  birth  of  such  son,  hath  a  right,  in  respect 
^'  thereof,  to  be  admitted  and  sworn  a  freeman  of  the  cor- 
''  poration  of  Dublin.''  The  return  stated,  ^^  that  it  was.  a 
<'  corporation  by  prescription ;  that  every  person  who  was 
^*  the  son  of  a  person  who  was  a  freeman  of  the  corporation, 
**  and  a  freeman  or  freebrother  of  one  of  the  minor  guilds,  at 
'^  the  time  of  the  birth  of  his  son,  must,  before  he  can,  in 
'^  respect  thereof,  be  admitted  and  sworn  a  freeman  of  the 
^'  corporation,  &c.,    have    been    approved    of  by  the  two 

*  Adcock  V,  the  Lord  Mayor  of  Dublin,  &c.  Batty's  Rep.  628. 
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^^^o^^'^'  '*  branches  of  the  corporation — ^that  is  to  say,  the  lord 
'^  mayor,  for  the  time  being,  and  aldermen,  and  the  she^ 
''  riffs,  for  the  time  being,  and  the  commons,  sitting  in 
^*  different  apartments  at  an  assembly  of  the  corporation 
''  called  a  quarter  assembly,  notwithstanding  that  such 
^'  person,  the  son  of  a  freeman,  may  be  himself  a  freeman 
^'  or  freebrother  of  one  of  the  minor  guilds."  It  then  stated 
a  custom,  that  the  person  applying  for  admission  should 
present  a  petition  to  each  branch  of  the  corporaticn,  who  had 
exercised  a  discretionary  right  of  complying  with,  or  refus- 
ing the  prayer  of  such  petition,  without  assigning,  or  being 
required  to  assign  any  reason;  and  that  the  ojanion  of  the 
sheriffs  and  commons  on  such  petition  should  be  taken  by 
ballot  only ;  and  that  without  such  approval  no  person  had 
been  admitted  a  freeman ;  and  that  a  petition  was  presented 
by  Edward  Adeock  to  the  lord  mayor  and  aldermen  at  a 
quarter  assembly,  which  they  rejected ;  wherefore,  the  cor* 
poration  could  not  admit  him  a  fieeman.  It  was  held  (as  to 
matter  of  form)  —  1.  That  the  return  was  not  aigamen- 
tative,  and  was  to  a  certain  intent  in  general,  which  was 
sufficient ;  and  that  as  it  did  not  negative  the  right  claimed 
in  the  writ,  but  admitted  it,  subject  to  a  qualification,  it 
was  unnecessary  that  it  should  traverse  the  right  as  stated ; 
and  that  for  the  same  reason,  the  supposal  in  the  writ  was 
sufficiently  answered,  it  not  having  been  controverted,  bat 
merdy  qualified. 

2/  That  it  appeared  with  sufficient  certainty  in  the  return, 
that  E.  A/s  petition  was  rejected  by  virtue  of  the  custom 
theran  stated,  and  at  the  same  quarter  assembly  at  which  it 
was  presented. 

8.  That  it  was  unnecessary  that  the  return  should  negative 
the  right  of  E.  A.,  as  being  21  years  of  age. 

As  to  matter  of  substance.  It  was  held,  tiiat  the  cus- 
tom that  either  branch  of  the  corporation  might,  without 
assigning  any  reason,  reject  a  petition  fi)r  admission  to  free- 
dom, was  not  unreasonable  and  void  upon  the  ground  of 
its  involvii^  a  oapriciaus  right  of  rejection^  or  its  being  con^ 
trary  to  public  policy,  or  its  savouring  of  arbitrary  power. 
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Secondly,  it  was  held,  that  the  custom  to  reject  or  elect  by  o^^^rfs^^^- 
ballot  was  not  unreasonable  or  void/' 

The  principal  error  in  this  case  appears  to  be  founded  on 
the  assumption,  that  Dublin  ivas  a  corporation  by  prescript 
tioUf  without  which,  the  usages  that  are  alleged  could  not  be 
supported.  And  certainly  it  is  a  strong  assumption  to 
presume,  that  the  election  by  ballot  has  existed  so  long,  that 
it  could  be  attributed  to  immemorial  custom. 

The  discretionary  power  asserted  in  the  mayor  and  buiv 
gesses,  is  undoubtedly  founded  in  law,  because  they  always 
were  intrusted  from  the  earliest  times,  and  ought  to  be  so 
still,  with  the  power  of  saying  whether  each  person  who 
claims  to  be  a  burgess  is  fit  and  proper  by  condition^  station, 
and  character  to  be  placed  in  that  situation. 

In  that  form,  and  in  that  form  only,  can  this  power  be 
reconciled  with  the  law. 

SUGO. 

Another  case  occurred  in  Ireland  two  years  before  the  1824. 
preceding,  in  which  the  same  species  of  doctrine  which  has 
been  adopted  in  England  with  reference  to  the  right  of  the 
inhabitantSy  was  also  extended  to  Ireland.  And,  it  seems, 
with  the  same  disregard  of  the  ancient  law  and  the  principles 
which  were  applicable  to  municipal  bodies.  Nor  can  it  be 
considered,  that  independently  of  tisage,  there  is  the  slightest 
difficulty  in  construing  the  words  of  the  charter.  The  deci- 
sion therefore,  in  truth,  proceeds  upon  the  usage ;  the  value 
of  which  must  depend  upon  the  means  or  opportunity  which 
the  inhabitants  had  of  enforcing  their  individual  rights,  and 
the  inducement  they  had  to  do  so.  Besides  which  it  is  to  be 
considered,  that,  strictly  speaking,  the  admission  of  some  of 
the  burgesses  only,  does  not  prove  that  the  others  were  not 
entitled.  In  truth  it  is  not  affirmative  usage,  but  negative 
non-user  which  is  relied  upon;  the  whole  substance  being 
that  no  inhabitant  who  has  not  been  admitted,  has  insisted 
upon  his  right.  What  evidence  is  there  to  show  that  he 
wished  or  desired  it  ?*  or  that  any  person  had  been  impro- 

*  Rez  V,  Attwoodp  4  Baro.  &  Adol.  481,  when  it  was  said,  that  the  election 
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^^*^^fs^^^'  perly  excluded  ?  because,  from  the  very  reason  and  nature 
1824.  of  the  thing,  as  well  as  from  positive  law,  and  the  whole 
tenor  of  our  institutions,  it  is  clear  that  there  was  some 
discretion  in  the  mayor  and  burgesses ;  and  that  they  were 
not  bound  to  take  every  man,  but  only  such  as  from  condi- 
tion, station,  and  character,  were  honestly  and  conscien- 
tiously fit  to  be  admitted.  The  usagey  therefore,  is  not  of 
that  great  weight  which  seems  to  have  been  assumed ;  and 
when  opposed  to  the  plain  words  of  the  charter,  it  appears 
incredible  that  a  doubt  should  have  been  entertained  upon 
the  subject. 

The  words  are,  that  **  all  the  inhabitants  shall  be  a  body 
corporate/'  Who  could  accept  that  charter?  Who  were  the 
persons  to  whom  it  was  granted  ?  When  they  came  forward 
to  accept  it,  who  could  say  to  any  inhabitant,  except  those 
excluded  by  the  law  (as  women,  peers,  ecclesiastics,  minors, 
felons,  &c.);  that  they  should  not  accept  it?  Who  could 
presume,  contrary  to  the  words  of  the  king's  charter,  to 
make  any  election  or  exclusion  ? 

The  real  construction  of  the  clause  giving  a  discretion  as  to 
admission  to  the  provost  and  free  burgesses  is,  that  they  are 
to  exercise  that  discretion  according  to  the  law,  with  refe- 
rence to  the  condition,  station,  and  character  of  the  party,  and 
not  arbitrarily  or  capriciously. 

The  former  construction  is  equally  as  consistent  with  the 
words  of  the  charter  as  the  latter.  And  one  is  consistent 
with  law  and  reason ;  the  other  opposed  to  both. 

Who  will  say  that  the  latter  was  the  intention  of  the 
crown  ?  Who  will  say  that  the  king's  charter  was  intended 
to  support  arbitrary  and  capricious  selection — ^to  generate 
dissatisfaction — to  rouse  jealousies — to  create  disunion  ?  If 
the  rejection  is  to  be  founded  upon  cause,  then  all  these 
objections  are  removed,  and  the  charter  of  the  king  is  just, 
reasonable  and  wise.  It  appears  impossible  to  doubt  upon 
the  construction. 
^^^  The  claim  as  the  son  of  a  freeman,  being  a  branch  of  the 
ancient  conunon  law,  is  equally  applicable  to  Sligo,  as   to 

from  the  particular  body  might  have  been  made  in  every  instance  by  choice,  and 
not  under  any  rule. 
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any  other  place ;  but  in  fact,  for  the  reasons  given  before,  ^TJ^^i^' 
it  is  not  at  present  properly  applicable  to  any.  1824. 

The  following  is  an  abstract  of  the  case : — 

In  the  case  of  the  King  v.  the  Provost,  Free  Burgesses,  and  18^4. 
Commonalty  of  the  Borough  of  Sligo.*  It  appeared  that 
James  I.,  in  the  eleventh  year  of  his  reign,  incorporated  the  ^1513'' 
town  of  Sligo,  and  in  the  charter  were  the  following  clauses : 
"  Quod  infra  burgum  prsedictum  sit  unum  corpus  corporatum 
'^  et  politicum,  consistens  de  uno  prsBposito,  duodecim  liberis 
**  burgensibus,  et  de  communitate.  Et  quod  omnes  inhabit 
**  tantes  infra  praedictam  villam,  et  terras  praedictas,  de  cetero 
"  in  perpetuum  sint,  et  erunt  vigore  prsesentium  unum  cor- 
"  pus  corporatum,  &c.  per  nomen  Prsepositi,  Liberorum 
''  Burgensium,  et  Communitatis  Bui^i  de  Sligo. 

'^  Ac  omnes  inhabitantes  villam  praedictam,  et  totidem  tales 
^'  alios  homines  quas  prsepositus  et  liberi  burgenses  ejus- 
'^  dem  burgi,  pro  tempore  existentes,  in  libertate  burgi 
'^  praedicti  admiserint,  volumus,  constituimus,  et  ordinamus 
'*  fore  et  esse  de  communitate  burgi  preedicti." 

The  charter  then  provides  for  the  election  of  the  pro- 
vost annually  *^  de  discretioribus  liberis  burgensibus,"  and 
for  the  election  of  the  free  burgesses,  ^'de  melioribus  et 
**  magis  probioribus  inhabitantibus  burgi  prasdicti." 

The  plaintiff  being  desirous  of  being  admitted  to  the  free- 
dom of  the  borough,  presented  a  petition  to  the  pibvost  and  Petition, 
two  burgesses,  claiming  it  upon  two  grounds : 

Istf  As  being  the  son  of  a  freeman. 

2ndltfj  As  an  inhabitant  of  the  borough. 

The  application  was  refused  by  the  provost,  &c.,  who  also 
made  an  affidavit  that  he  had  examined  the  corporation  Affidavit, 
books,  with  a  view  of  ascertaining  ^^  whether  any  right  existed 
'^  derived  from  any  usage  or  custom  of  the  borough,  entitling 

persons,  by  virtue  of  residence  or  inhabitancy,  to  demand 

as  of  right  their  freedom  within  the  borough ;  and  that 
'*  there  was  not  a  single  precedent  which  he  had  been  able 

*  2  Fox  and  S.  96. 
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^^^^^'  "  to  discover  in  the  books  of  any  such  admission,  or  even  of 
1824.     "  any  claim  of  such  a  right." 

The  affidavit  then  states,  that  there  was  no  usage  or  custom 
entitling  persons  as  of  right  to  the  freedom  of  the  borough,  as 
eldest  son  and  heir  at  law  of  a  freeman;  and  that  the  borough 
of  Sligo  was  not  a  corporation  by  prescription,  but  derived  all 
its  franchises  and  privileges  under  the  charter  of  James  L,  by 
which  it  was  incorporated, 
^r  the  The  counsel  in  support  of  the  rule  contended,  that  Sligo  not 
being  a  borough  by  prescription,  but  by  charter,  no  question  of 
usage  could  arise,  but  the  case  ought  to  be  decided  on  the 
construction  of  the  charter. 

That  the  plaintiff  claimed  to  be  admitted  to  the  freedom 
as  an  inhabitant.  The  charter  having  expressly  recited  that 
it  was  granted,  on  the  petition  of  the  inhabitants,  and  for  the 
purpose  of  encouraging  settlers.  But  if  nobody  had  a  right 
but  those  capriciously  chosen  by  the  provost  and  the  free 
burgesses,  the  object  would  be  defeated.  That  unless  **  om- 
nes  inhabitantes"  mean  ^^  some  inhabitants,"  his  claim  could 
not  be  defeated. 

That  with  respect  to  the  clause,  defining  who  the  common- 
alty should  be ;  it  would  be  relied  on  that  the  antecedent  to 
''  quos"  is  **  omnes,"  but  that  was  neither  a  grammatical,  nor 
a  true  construction,  as  the  word  "  all"  would  not  have  been 
used,  if  selection  had  been  intended;  and  "  quos"  must 
refer  to  the  last  antecedent  ^'  alios ;"  which  would  confine 
the  elective  power  of  the  provost  and  bui^esses,  to  those 
who  were  not  inhabitants.  If  the  antecedent  to  '*  quos"  be 
"  omnes,''  the  provost  and  burgesses  would  have  been 
appointed  before  an  integral  member  of  it  was  called  into 
existence,  for  there  would  be  no  commonalty,  until  an 
election  took  place. 

But  if  it  be  held  that  the  commonalty  consists  of  all  the 
inhabitants,  and  that  the  power  to  be  elected,  is  confined  to 
the  alios  homines,  not  inhabitants,  the  construction  would  be 
grammatical,  and  the  object  of  the  inhabitants  attained. 

As  to  the  annual  election  of  the  provost,  the  free  burgesses 
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would  naturally  be  elected  from  the  commonalty ;  and  the  ^^^'t^^^- 
provision  of  the  charter  can  only  be  consistent  with  the  con-     1824. 
struction,  that  the  *^  commonalty"  was  to  be  composed  of 
•  cdl  the  inhabitants. 

The  learned  counsel  then  concluded  his  argument,  by 
citing  the  English  statute  of  the  43rd  Elizabeth,  c.  2,  Rex 
V,  Nicholson,*  to  show  that  the  meaning  of  the  word  "  inha- 
bitant^' did  not  extend  to  all  dwelling  in  any  shire,  but 
to  such  only  as  be  resident  householders ;  and  that  although 
usage  might  be  of  use  in  interpreting  an  ambiguous  charter, 
it  could  not  be  relied  on  where  the  meaning  was  plain  and 
clear.f 

The  counsel  in  reply,  urged  the  case  of  the  King  v.  Against 
Chester,  J  in  which  Lord  EUenborough  said,  that  "  the  court 
would  not  interfere  against  a  long  continued  usage,  upon  the 
words  of  a  charter  which  were  in  any  degree  doubtful." 
That  the  usage  in  this  case  had  been  uniform  against  the 
claim  to  the  freedom  of  the  borough  as  an  inhabitant ;  and 
the  utmost  that  could  be  said  of  the  Sligo  charter  was,  that 
its  construction  was  doubtful. 

And  that  in  the  clause  of  the  charter  which  describes  who 
shall  be  the  commonalty  **  quos,"  may  be  referred  both  to 
"  omnes"  and  to  "  totidem  alios."  Also  words  of  restriction 
were  not  necessarily  confined  to  the  last  antecedent  con- 
nected by  the  word  "  and."|| 

The  learned  counsel  further  urged,  that  the  usage  had 
been  uniform,  and  not  inconsistent  with  the  words  of  the 
charter.  That  in  the  case  of  the  King  v.  Chester,  the  usage 
had  not  been  uniform,  and  yet  the  court  would  not  interfere. 
If  by  this  charter,  an  inhabitant  is  entitled,  as  such,  to  his 
freedom,  he  would  not  lose  it,  having  ceased  to  inhabit ;  and 
it  never  could  have  been  the  intention,  that  when  a  person 
had  inhabited,  for  perhaps  a  year,  that  at  the  end  of  20  years 
he  might  claim  the  freedom  of  the  borough. 

That  with  respect  to  the  argument,  "  if  the  first  inhabi- 

•  12  East,  342.  1 2  Inst.  703, 

t  Hex  V.  Grosvenor,  Cases  temp.  Hardw.  by  Ridgway,  41.        $  1  Maule  &  S.  103. 

II  Thellason  v.  Woodford,  4  Ves.  330. 
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George  IV.  (^jj^g  ^f  giig©  were  not  the  commonalty,  this  anomalous 
18-24.  consequence  would  have  followed,  that  the  corporation 
would  have  existed  without  one  of  its  integral  parts" — 
which  was  answered  in  Viner's  Abr.  tit.  Corporation,  a  1,  pi. 
1 4. — where  it  is  laid  down,  that  "  a  corporation  may  be  with 
a  head,  or  without  a  head,  and  the  head  and  members  may  be 
appointed  after  the  foundation,  and  the  foundation  may  be 
before  any  material  fabric  is  erected." 

The  roll  of  charters  has  been  examined,  and  corresponds 
generally  with  this ;  and  the  usage  has  been  the  same  in 
every  corporation  in  which  the  commonalty  has  been  created 
by  the  same  words. 

Bushe,  Chief  Justice. — ^The  plaintifPs  claim  rests  upon  iJi- 
habitcmcy ;  but  there  has  been  no  instance  of  such  a  claim 
succeeding :  on  the  contrary,  from  the  foundation  of  the 
corporation  by  the  charter  of  James  I.,  the  freemen  have 
been  uniformly  elected  by  the  provost  and  burgesses. 

There  are  passages  in  the  charter  not  free  from  obscurity, 
but  none  incapable  of  a  construction  consistent  with  the 
uniform  and  ancient  usage ;  and  as  other  charters,  some  in 
the  same,  and  others  in  nearly  the  same  words,  have  been 
acted  upon  uniformly  in  the  same  manner — ^the  court  will 
not  encourage  by  its  order  the  agitation  of  a  question  which 
has  been  so  long  settled  by  usage ;  and  by  so  doing,  we  adopt 
the  decision  of  the  Court  of  King's  Bench,  in  England,  in 
the  King  v.  the  Mayor  and  Citizens  of  Chester. 

^*  In  support  of  the  claim  of  inhabitancy,  some  passages  in 
the  charter  are  relied  upon. 

''  The  first  is,  that  in  which  it  is  declared  that  within  the 
borough  there  is  to  be  one  body  corporate  and  politic,  con- 
sisting of  one  provost,  12  free  burgesses  and  commonalty, 
and  that  all  the  inhabitants  within  the  town  and  lands  shall 
be  one  body  politic,  &c. 

''  Now  this  only  means,  that  all  the  *  inhabitants'  shall  be 
incorporated  by  that  name ;  but  it  no  more  means  that  all 
the  inhabitants  shall  be  the  commonalty,  than  that  all  the 
inhabitants  shall  be  the  provost  and  free  burgesses — which 
would  be  absurd,  and  yet  equally  warranted  by  a  strict  con- 
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struction  of  the  words ;  that  passage,  in  fact,  only  designates  Q^'g^'^- 
the  name  by  which  the  inhabitants  when  incorporated  shall     1824. 
be  known. 

'^  The  next  passage  is  that  in  which,  after  appointing  the 
first  provost  and  first  burgesses  by  name,  the  charter  proceeds 
to  describe  who  shall  be  the  ^  commonalty,'  in  these  words : 
'  And  all  the  inhabitants  of  the  said  town,  and  as  many  other 
'  as  the  provost  and  free  burgesses  of  the  borough  for  the 
^  time  being,  shall  admit  into  the  liberties  of  the  borough, 

*  we  will,  constitute,  and  ordain,  shall  be  of  the  commonalty 
'  of  the  borough/  The  argument  of  the  prosecutor  upon 
this  passage  has  turned  upon  a  grammatical  subtlety.  It 
was  said  first,  that  the  description  of  those  who  were  to  be 
admitted  (quos  in  the  Latin),  must  be  confined  to  the  totidem 
alios,  that  is,  the  strangers  who  are  there  made  admissible, 
because  it  would  be  a  solecism  to  use   the  universal  word, 

*  omnes,'  and  afterwards  to  qualify  it  by  a  word  which  means 
not  all,  but  some.  But  this  is  a  mistake ;  and  it  is  agreeable 
to  the  idiom,  both  of  the  Latin  and  English  language,  to 
reduce  the  meaning  of  a  comprehensive  term  by  a  subsequent 
qualification.  It  was  also  said  that  the  word  '  quos '  must 
be  referred  to  the  last  antecedent;  but  it  is  an  answer  to  that 
to  say,  that  a  relative  may  be  governed  by  two  or  more  an- 
tecedents, and  that  no  mode  of  speech  is  more  common  or 
correct.  It  is  not  necessary  to  carry  the  observations  on  this 
passage  further  than  to  say,  that  it  is  capable  of  an  interpret 
tation  consistent  with  the  usage. 

"  There  is  more  difficulty,"  continued  the  Chief  Justice, 
*'  in  dealing  with  another  passage  in  the  charter,  which,  after 
providing  for  the  supplying  vacancies  in  the  office  of  provost 
out  of  the  burgesses,  provides  for  filling  up  vacancies  among 
the  burgesses  out  of  the  inhabitants  ;  which  at  first  seems  as 
if  the  eligible  body  must  go  beyond  the  commonalty,  if  all 
inhabitants  are  not  the  commonalty;  but  to  this  it  is  an 
answer  to  say,  that  the  eligible  body  is  not  necessarily  to  be 
confined  to  the  members  of  the  corporation,  but  may  be 
extern  to  them ;  and  that  if  it  were  so  confined,  it  would  be 
a  reasonable  construction  to  say,  that  the  meaning  was  to 
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^^'g^'^-  exclude  such  strangers  as  had  been  admitted  into  the  com- 
1824.  moaltyy  from  being  burgesses,  and  to  read  the  passage  thus: 
— ^that  the  yacancies  amongst  the  burgesses  should  be  filled  up 
from  such  of  the  commonalty  as  are  inhabitants,  and  not 
strangers.  That  construction  is  not  forced,  and  is  supported 
by  the  uniform  usage." 

It  is  useless  to  comment  upon  the  grammatical  and  eritical 
ailments  founded  upon  the  precise  words  of  the  charter ;  but 
the  position—  that  if  an  inhabitant  was  entitled  to  his  fiee- 
dom,  he  would  not  lose  it,  having  ceased  to  inhabit;  and  that 
it  could  not  have  been  the  intention,  that  a  person  having 
inhabited  for  a  year,  might  at  the  end  of  20  years,  claim 
the  freedom — seems  to  have  proceeded  upon  a  forgetfulness 
of  the  general  law  upon  this  subject.  The  term  ^  frtedofm^* 
seems  to  have  been  used  without  considering  at  the  moment, 
its  real  import.  It  relates,  as  all  the  documents  have  shown, 
to  freedom  or  free  condition  under  the  common  law — tlmt 
once  obtained,  could  certainly  never  be  lost;  but  if  a  person, 
in  consequence  of  his  being  an  inhabitant  householder,  was 
Buigmefl^  entitled  to  be  one  of  its  btirgesses,  upon  quitting  the  place, 
he  would  lose  that  title,  and  cease  to  be  a  bui^ess :  but  if  he 
should  return  to  the  place,  and  become  again  an  inhabitant 
householder,  then  he  would  be  entitled  to  be  a  burgess 
again;  whether  his  absence  had  been  long  or  short;  and 
what  is  there  unreasonable  in  that  state  of  things,  or  incon- 
sistent with  the  probable  intention  of  the  crown? 

The  Chief  Justice  apparently  relied  upon  the  uniform  elections 
of  the  provost  and  burgesses;  but  that  is  equally  consistent 
with  either  view  of  the  charter.  There  is  no  doubt  they  were 
to  elect,  the  question  does  not  turn  upon  that  point — ^but  upon 
whether  they  were  to  elect  arbitrarily  and  capriciously,  and 
reject  without  cause — or  whether  they  were  to  elect  according 
to  the  condition,  station  and  character  of  the  applicant. 

With  this  case  therefore,  the  observations  upon  Ireland 
maybe  concluded,  as  they  were  begun,  with  the  assertion,  that 
**  their  municipal  institutions  were  of  the  same  origin,  and  had 
the  same  object  and  effect  as  those  in  England;  and  all  the  legal 
principles  and  reasonings  are  equally  applicable  to  both," 
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LONDON, 

The  following  case  was  decided  in  England,  upon  the  ques- 
tion of  the  fitness  of  an  individual  to  fill  a  municipal  office, 
with  reference  to  the  fieicts  connected  with  him,  upon  an  inquiry 
by  witnesses ;  and  not  according  to  any  arbitrary  or  capricious 
grounds. 

To  a  mandamtu  to  the  lord  mayor  and  aldermen  of  Zon-  ^^^* 
don,*  to  admit  and  swear  an  individual  to  the  office  of 
alderman,  they  returned,  that  the  court  of  men/or  and  alder^ 
men  had  from  time  immemorial,  the  authority  of  examining 
and  determining  whether  or  not  any  person  returned  to 
them  by  the  court  of  wardmote,  as  an  alderman,  was  accord- 
ing to  the  discretion  and  sound  consciences  of  the  mayor  and 
aldermen,  a  fit  and  proper  person,  and  duly  qualified  in  that 
behalf,  whensoever  the  fitness  and  qualification  of  the  person 
so  returned  had  been  brought  into  question  by  the  petition 
of  any  person  interested  therein ;  and  that  it  was  a  necessary 
qualification  of  the  person  to  be  admitted  to  the  office  of 
alderman,  that  he  should  be  a  ^^  arid  proper  person  to 
support  the  dignity,  and  discharge  the  duties  of  the  office; 
that  the  party  in  question  having  been  returned  to  them  by 
the  court  of  wardmote  as  duly  elected,  a  petition  by  persons 
interested  in  the  election  was  presented  to  them,  charging 
circumstances  which  rendered  him  an  unfit  person  to  be 
admitted  to  the  office  of  aU^rmon— that  they  took  the  peti- 
tion into  consideration,  and  having  heard  witnesses,  did 
adjudge  according  to  their  discretion  and  sound  consciences, 
that  he  was  not  a  person  fit  and  proper  to  support  the 
dignity  and  discharge  the  duties  of  the  office.  , 

It  was  held,  that  the  custom  set  out  in  the  return,  was 
good  and  valid  in  law  :  and  that  as  the  fitness  of  the  person 
to  be  admitted  was  to  be  determined  according  to  the  discre- 
tion of  the  mayor  and  aldermen,  it  was  sufficient  for  them  to 
state  in  the  return  that  they  liad  exercised  their  discretion, 
and  adjudged  the  party  unfit,  without  giving  particular 
reasons. 

•  3  Bam.  &  Adol.  256. 
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SUDBURY. 

The  following  case  should  also  be  added,*  as  convincingly 
establishing  how  little  justified  Dr.  Brady  was  in  found- 
ing his  argument  upon  the  assumption  that  burgesses  in 
the  Banbury  charter  meant  capital  burgesses.  The  deci- 
sion of  the  King's  Bench  being  directly  to  the  contrary. 

By  charter  of  Car.  II.  there  was  to  be  in  the  borough  of 
Sudbury  a  mayor,  aldermen,  and  twenty-four  capital  bur- 
gesses. On  the  death  or  removal  of  an  aidermany  the  mayor 
and  aldermen,  or  the  greater  part  of  them,  were  to  elect  a 
capital  burgess  to  supply  his  place :  when  a  capital  hurgeu 
died,  &c.,  the  mayor,  aldermen,  and  other  capital  burgesses 
or  the  greater  part  of  them,  were  to  elect  a  successor  among^ 
the  inhahitants  and  burgesses :  and  the  mayor  was  to  be  an- 
nually elected  on  a  certain  day  ''  by  the  burgesses  of  the 
'^  borough,  or  the  greater  number  of  them,"  with  the  confleDt 
of  twenty-four  freeholders  and  inhabitants,  to  be  chosen  as 
directed  by  the  charter.  In  practice,  the  mayor  had  always 
been  elected  by  the  capital  bu^esses  only.  At  the  election 
of  mayor  on  the  charter  day  in  1832,  there  was  not  a  ma- 
jority of  the  number  of  twenty-four  capital  bui^esses  present, 
and  no  other  burgesses  attended. 

It  was  held,  *^  that  this  did  not  avoid  the  election,  for  that 
the  word  '  burgesses '  in  the  charter  (where  it  treated  of  the 
election  of  mayor)  could  not  be  construed  to  mean  only  capital 
burgesses ;  that  the  right  of  election  did  not  devolve  upon 
the  body  of  capital  burgesses  by  the  mere  forbearance  of  the 
other  bui^esses  to  interfere  ;t  and  that  the  capital  bub- 
G  ESSES,  in  electing  the  mayor,  acted  in  the  capacity  of 


BURGESSES   MERELY." 


•  The  Kiog  v.  Goldfimiih.  4  Barn.  &  Adol.  835. 
t  Banbury  Case,  1689. 
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WILLIAM    IV. 

Notwithstanding  the  parliamentary  franchise  forms  no  part 
of  our  inquiry,  it  is  impossible  to  close  this  work  without  a 
reference  to  one  portion  of  it  which  is  materially  connected 
with  the  due  formation  of  the  lists  of  the  burgesses.  A  mode 
of  framing  the  list  of  the  voters  has  been  established  by  the 
act  of  the  Legislature,  and  had  experience  proved  the  prac- 
tical utility  of  that  system,  it  woulcf  be  expedient  to  abide 
by  it. 

But  without  any  disposition  needlessly  to  censure  or  com- 
plain, it  is  impossible  not  to  say  that  a  more  imperfect  plan 
has  rarely  been  suggested  ;  and  it  is  not  immaterial  to  add, 
that  it  has  been  accompanied  with  no  small  portion  of  ex- 
pence. 

There  can  be  no  doubt  but  the  gentlemen  who  have  been 
appointed  to  superintend  the  formation  of  these  lists,  have 
done  all  that  knowledge,  talent,  and  zeal  could  effect  in  the 
undertaking;  and  have  by  their  intercourse  with  the  con- 
flicting parties  tended  in  a  great  degree  to  lessen  the  virulence 
of  election  disputes.  But  it  was  impossible  to  do  more  than 
was  effected  by  the  imperfect  means  placed  in  their  hands. 

The  real  defect  in  the  system  is,  that  it  was  intended 
merely  to  form  a  list  of  voters ;  which  had  never  before 
existed  in  this  country — and,  it  is  believed,  in  no  other  till 
a  very  recent  date. 

Before  this  experiment  was  tried,  the  conflicting  mo- 
tives of  privilege  and  burden  operated  upon  the  lists  which 
were  formed,  from  whence  the  voters  were  ascertained : — as 
the  land-tax  assessments — the  poor-rates — the  entries  of 
freemen — for  which  service  had  been  performed,  or  some 
expence  for  stamps  or  otherwise  had  been  incurred.  And 
a  variety  of  considerations  induced  those  who  made  the  lists 
to  endeavour  to  form  them  as  perfectly  as  possible.  On  the 
other  hand,  it  was  the  immediate  interest  of  the  person,  who 
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^^^'  ^V'  was  charged,  not  to  incur  the  expence  if  he  could  legally 
avoid  it.  But  in  the  present  mode  it  is  not  the  interest  of 
any  person  to  take  care  that  the  lists  are  correct — the  time 
at  which  they  will  be  brought  into  action  is  uncertain — those 
who  form  them  are  totally  indifferent  to  the  subject,  and  haye 
neither  inducement  nor  knowledge  enough  to  make  them 
complete  or  systematic. 

On  the  other  hand,  in  some  particular  places,  when  a  tem- 
porary excitement  happens  to  exist,  an  unusual  effort  is 
made  by  partisans  to  crowd  upon  the  register  as  many  votes 
as  can  be  placed  there ;  or  to  embarrass  the  inquiry  with  as 
many  objections  as  can  be  suggested — ^whilst  in  other  places, 
the  utmost  indifference  prevailing,  the  omissions  are  nu- 
merous, and  often  of  those  who  would  be  most  qualified  to 
give  a  discriminating  vote. 

In  truth,  after  a  short  time,  it  is  obvious  that  the  lists  will 
be  altogether  under  the  control  of  active  agents. 

To  those  who  have  had  an  opportunity  of  witnessing  the 
operation  of  this  system,  it  must  be  known,  that  more  im- 
perfect  lists  of  the  voters  have  never  been  found  than  since 
it  came  into  action^ 

But  it  is  not  our  province  to  suggest  alterations  or  correc- 
tions in  this  respect — ^it  is  sufficient  to  say,  that  it  is  not  a 
system  which  holds  out  any  inducement  to  carry  it  further — 
but  affords  a  strong  reason,  as  fiu*  as  the  municipal  institu- 
tions are  concerned,  to  look  for  some  better  method  of 
ascertaining  the  burgesses  in  the  boroughs. 

The  errors  to  be  avoided  are  those  of  merely  making  a 
list  of  burgesses,  without  the  self-acting  and  correcting  prin- 
ciple of  opposing  interests,  resulting  from  the  possession  of 
privileges,  and  the  imposition  of  burdens.  And  the  other  of 
making  lists  for  any  temporary  purpose,  instead  of  framing 
them  with  the  intention  of  their  being  permanent  and  con- 
tinual. Not  only  are  these  principles  clear,  but,  fortunately, 
the  mode  of  carrying  them  into  execution  is  distinctly  pointed 
out  by  the  law ;  and  can  be  effected  in  a  form  and  manner 
particularly  acceptable  to  the  people.  For  by  the  old  law  the. 
list  of  persons  who  were  to  enjoy  the  municipal  privileges  was 
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made  in  the  public  court  of  the  people ;  in  the  presence  of  all  w>'*'  ^^• 
the  inhabitants  ;  under  the  sanction  of  a  sworn  judge:  and 
regulated,  and  corrected  by  the  decision  of  a  jury.  And  the 
list  so  formed  remained  as  the  permanent  record  of  the  bur- 
gesses of  the  place,  entitled  to  all  the  privileges,  but  subject 
to  all  the  burdens ;  and  liable  to  be  called  upon  at  all  times, 
as  well  for  the  exercise  of  franchises,  as  for  the  discharge  of 
duties.  ^' 

Such  is  the  plain,  simple,  public,  and  inexpensive  mode  of 
forming  the  lists  which  the  law  prescribes — reason  sanctions 
— and  practice  would  easily  execute.  And  it  is  no  small 
recommendation  of  such  a  system,  that  it  will  not  be  under 
the  control  of  events  or  others,  but  will  in  fact  be  executed 
by  the  people  themselves,  in  their  proper  turn  and  rotation, 
which  will  be  the  surest  guard  against  all  mal-practices  or 
improper  conduct. 

Another  reform,  probably  as  great  as  any  effected  in  the  Prescnp. 
English  law  at  any  period  of  our  history,  has  been  worked 
during  this  reign,  by  the  passing  of  an  act  for  shortening  the 
time  of  prescription  in  certain  cases. 

It  recites,  that  time  immemorial  was  by  the  law  of  England, 
in  many  cases,  considered  to  '^  include  and  denote  the  whole 
"  period  of  time  from  the  time  of  Richard  I. :"  which  seems 
to  be  but  an  imperfect  mode  of  describing  that  rule  of  law 
which  was  created  by  statute ;  viz.  that  although  the  law 
generally  required  the  production  of  written  charters  and 
documents  as  evidence  of  legal  title,  yet,  in  certain  cases, 
rights  which  had  been  enjoyed  in  the  reign  of  Henry  II. 
should  be  still  enjoyed,  without  the  production  of  any 
charter  to  support  them :  which  is  the  real  foundation  of  the 
doctrine  of  prescription. 

It  is  necessary  to  mention  this  statute,  that  so  great  a 
reform  may  not  appear  to  have  been  altogether  overlooked; 
but  it  is  not  requisite  to  add  any  other  observation  respecting 
it,  as  it  does  not  affect  the  present  inquiry. 

The  only  remaining  public  fact  necessary  to  be  noted,  is  ^^,"™*"" 
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^'"'  ^V-  the  Commisiion  which  his  majesty  was  advised  to  issue  for 
Commifl-  the  purpose  of  obtaining  informati(Mi  respecting  the  condition 
of  the  municipal  corporations  in  the  country. 

Serious  doubts  were  entertained  by  many,  best  informed 
upon  these  subjects,  as  to  the  legality  of  the  commission.* 
Preroga-  That  the  king,  by  virtue  of  his  prerogative,  is  enabled,  as 
a  part  of  the  executive  functions  of  the  crown — and  consti- 
tutionally speaking,  is  bound — ^to  superintend  the  due  execu- 
tion of  the  law  in  the  several  municipal  institutions  of  the 
country,  cannot  be  doubted.  And  that  for  such  purposes, 
Oath,  an  oath  might  perhaps  be  ordered  to  be  administered,  in  order 
to  obtain  the  most  coiTect  information.  But  whether  the 
crown  can  with  propriety  investigate  the  finances — or  inquire 
into  the  property  of  the  corporations — ^who  are  its  grantees — 
is  a  question  involved  in  great  and  serious  difficulties.  Hie 
cases  cited  in  the  note,  may  supply  the  curious  reader  with 
the  means  of  investigating  that  point,  if  it  should  be  thought 
necessary. 

But  comparatively  speaking,  it  is  now  become  of  little 
importance.  The  commission  has  executed  its  (unctions: 
and  the  generality  of  the  corporations,  much  to  their  credit, 
and  consistently  with  their  honour,  have  submitted  to  an 
investigation  which  has  in  most  instances  relieved  them  from 
suspicion  and  jealousy. 

The  public  wait  the  result  of  the  inquiries  of  the  learned 
commissioners. 

Whatever  may  have  been  the  question  respecting  the 
legality  of  the  commission,  its  fruits  only  now  remain  to  be 
received. 

If  the  inquiry  should  have  led  to  a  full  investigation  of  the 
history  of  all  the  municipal  institutions,  and  tracing  them 
from  their  earliest  origin,  should  have  pursued  them  through 
their  course  of  good  and  evil ;  and  distinguishing  their  rights 
from  their  usurpations,  should  afford  the  Legislature  the  means 

•  1  Bl.  Com.  280 ;  1  Inst.  96  a ;  F.  N.  B.,  p.  2G2 ;  F»  N.  B.,  Ill  d;  P.  N.  B.. 
114  c ;  4  Inst.,  cap.  28»  p.  162 ;  Stat.  Westm.  2,  cap.  29, 13  Edward  I. ;  Sui.  24. 
Edward  III. ;  2  Init.,  p.  60, 18  Edward  III. ;  Sut.  2.  cap.  1 ;  2  Inst.  479 ;  2  Inst. 
48. 
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of  supporting  the  fonner  and  correcting  the  latter,  the  public  Will.  IV. 
will  owe  a  debt  of  gratitude  to  those  who  have  effected  so 
important  a  purpose. 

But  if  the  indiscreet  zeal  of  party  feeling  shall  have  ob- 
truded upon  them  only  frivolous  complaints  of  the  present' 
state  of  the  corporations,  or  the  past  application  of  their 
finances,  so  as  to  have  induced  them  to  embody  in  their 
report,  local  prejudices  and  jealousies — such  a  course  may  go 
for  to  counteract  that  conciliatory  spirit  so  generally  dis- 
played by  the  corporations  during  the  late  inquiry :  which 
holds  forth  the  strongest  guarantee  for  their  co-operation  in 
the  reform  of  their  abuses — ^an  object  so  essential  to  the 
permanent  interests  of  the  bodies  themselves  and  the  com- 
munity at  large. 

That  all  may  unite  in  so  desirable  an  effort  is  fervently 
to  be  wished.  The  course  to  be  pursued  is  plain  and 
obvious.  Every  means  should  be  adopted  to  uphold  and 
maintain,  with  general  concurrence,  the  authority  and  govern- 
ment of  the  local  jurisdictuyns  of  the  boroughs :  and  to  abate, 
with  unsparing  vigour  and  honest  determination,  every  abuse 
and  usurpation. 
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BOROUGHS,  BURGESSES,  AND  CHARTERS. 


I. — A  List  of  the  Boroughs  or  Burgesses  mentioned  in  Domesday,  in  the 

several  Counties,  in  the  order  they  are  entered. 


Kent. — ^Dover,  Canterbury,  Roche^r, 
Sandwich,  Romney,  Hythe,  Seseltre, 
Fordwich. 

Sussex. — Chichester,  Lewes,  Hastings, 
Steyning,  Anrndel,  Pevensey. 

Hampshire.  —  Winchester,  Christ- 
church  (Thuinam),  Stockbridge  (Somi 
borne),  Southampton  (Hampton). 

Berkshire. — ^Wallingford,  Readmg.  '  > 

Wiltshire.  —  Mahnsbury,  Warmin- 
ster, Wilton,  Bradford,  Ciilne,  Sud- 
tone,  Bedfnn,  Devizes  (Theodulve- 
side),  Crickkde. 

Dorsetshire. — Dord>ester,  Bridport, 
Wareham,  Shaftesbury. 

Somerset.  —  Milboum  Port,  Uches- 
ter,  Bath,  Taunton^  Langport,  Ax- 
bridge. 

Devonshire.  —  Exeter,  Barnstaple, 
Okehampten,  Totness,  Lidford. 

Middlesex. — London  (burgesses  once). 

Hertfordshire. — Hertford,  St.  Al- 
ban's. 

Buckinghamshire. — Buckingham. 

Oxfordshire. — Oxford. 


Gloucestershire.    —   Tewkesbury, 
Gloucester. 

Worcestershire. — ^Worcester,  Wick 
(Droitwich). 

Herefordshire. — Hereford. 

Cambridgeshire. — Cambridge. 

Huntingdonshire. — Huntingdon. 

Bedfordshire. — Bedford. 

Leicestershire. — Leicest^. 

Northamptonshire. — ^Northampton 

Warwickshire.  —  Warwick,    Tatn- 
worth. 

Staffordshire. — Stafford. 

Shropshire. — Shrewsbury. 

Cheshire. — Chests.  • 

Nottinghamshire. — ^Nottingham. 

Derbyshire  . — ^Derby. 

Yorkshire. — ^Yoik. 

Lincolnshire. — Lincoln,  Staniiprd. 

Essex. — Maldon,  Colchester. 

Norfolk. — Yarmouth,  Norwich,  Thet- 

ford. 
Suffolk.  —  Ipswich,  Sudbury,  Dun- 

wich.  Eye. 
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II. — A  List  of  Boroughs  not  mentioned  in  Domesday,  and  the  period 

when  they  first  appear  as  Boroughs. 


Bbdpordshibb. 

Dbvonshire. 

Dunstable     .    . 

1100.    1  Henry  I. 

Ashburton 

.     1297, 26  Edward  L 

Berkshirb. 

Berealston 

.     1584, 27  Elisabeth 

Abingdon  . 

1561.    iMary. 

Bradninch 

.     1312,   6  Edward  II. 

'Windsor        .     . 

1267. 12  Edward  I. 

Crediton    .. 

.     1306, 35  Edward  I. 

Newbury   . 

1301. 30  Edward  I. 

Dartmouth 

Henry  III. 

Buckinghamshirb. 

Ezmouth    . 

.     1340, 14  Edwardin. 

Agmondesham   . 

1299. 28  Edward  I. 

Fremington 

.     1332,   6  Edward  UI. 

Aylesbury  . 

1555.   2Ph.  &  M. 

Honiton 

.     1299, 28  Edward  L 

Marlow 

Ifga  38  Edward  I. 

Li^ord 

.     1301,28£dwai^I. 

Wendover 

Henry  III. 

Modbury    . 

.     1360, 14  Edward  IIL 

Wycombe 

1236, 21  Henry  III. 

Plymouth  . 

.     1297, 26  Edward  I. 

Cambridgeshire. 

Plympton  . 

.     1199,    iJohn. 

University  of  Cam- 

South Moulton 

I  .     1301, 30  Edward  I. 

bridge 

1603,    1  James  I. 

Tavistock   . 

.     1325, 19  Edward  II. 

Cornwall. 

Tiverton     . 

.     1615, 13  James  I. 

Bodmin 

Henry  III. 

Toningfam 

.     1301, 30  Edward  I. 

Bossiney     . 

Henry  III. 

Dorsetshire. 

CallingtOD 

1583,27£ai«tbeth. 

Blandford  . 

.    1348, 22  Edward  III. 

Camelford 

Hmy  in. 

Lyme 

.     1311,   5  Edward  II. 

Fowey 

1340, 14  Edwardlll. 

Poole 

.     1190,   2BichardI. 

Grampound 

Edward  III. 

Weymouth  and 

Helston 

1200,   2  John. 

Melcombe 

.     1257,42  Hairy  m. 

Launceston 

1190,   2  Richard  I. 

Durham  County. 

liTskeard 

Henry  III. 

Durham 

.    1189,   iRichaidl. 

Lostwithid 

Edward  I. 

Hartlepde 

.     1200,    2  John. 

Looe,  East 

1340, 14  Edwardlll. 

Wamemuth 

.     1246, 31  Henry  III. 

Looe,  West 

1340, 14  Edwardlll. 

Essex. 

Newport 

Harwich 

.     1343, 17  Edwardlll. 

Penknek    . 

1325, 19  Edward  II. 

Penryn 

Henry  III. 

Glovcbstersbirb. 

Polruan 

1340, 14  Edwardlll. 

Campden    . 

.     1248, 33  Henry  III. 

St,  Ives 

1558,   1  Elizabeth. 

Cixencesler 

.     1399,   1  Henry  IV. 

St.  Germain's 

1662,   dElmbelh. 

Hampshire. 

St.  Mawes 

1662,   5fflizabeth.  ^ 

Alresford 

.    1299, 28  Edward  I. 

St.  Michael's 

1664,  7  Edward  VI. 

AUon 

.     Ii94»  23  Edward  I. 

Saltash 

Henry  lU. 

Andover 

.     1307,   1  Edward  IL 

Tregony     . 

1200,   2  John. 

Basingsti^e 

.    1227, 12  Henry  lU. 

Truro 

Henry  II. 

Fareham 

.    1305, 34  BdwardlU. 

Wainfleet   . 

1340, 14  Edwardlll. 

Lymington 

.     1535, 27  Elisabeth. 

Cumberland. 

Newport,  Isle 

of 

Carlisle      . 

Henry  HI. 

Wight     . 

.     1 294, 23  Edward  L 

Cockermonth 

1292, 20  Edward  I. 

Newton,   Isle 

of 

Egremont  . 

1296, 23  Edward  I. 

Wi^t     . 

.     1285, 13  Edward  I. 

Wigton 

Henry  III. 

Odiam 

.     1203,    5Ji^. 

BOROUGHS  NOT  IN  POMESDAY. 
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Hampbhirb — continued. 

Overtxm  .  1291,  20  Edward  I. 

Peteniidd  .  1103,  3  Henry  I. 

Portsmouth        .  1 194,  6  Richard  L 

Whitchurch        .  1199,  1  John. 
Yarmouth,  Isle  of 

Wight     .        .  1294,  23  Edward  I. 

Hbrbfordbhirb. 
Bromyard         .     1359,  33  Edward  III. 
Ledhury   .         .     1359,  33  Edward  III. 
Leominster  1297,  26  Edward  I. 

Rosse  .     1359,  33  Edward  III. 

Weohley  .     1297,  26  Edwsrd  I. 

Hbrtpordbhire. 
Beikhamsted    .     1340,  14  Edward  III. 
Storteford         .     1310,    4  Edward  II. 

Kbnt. 
Faversham  1381,  30  Edward  I. 

Greenwich         .     1557,  4  &  5  Ph.  &  M. 
Tunbridge         .     1294,  23  Edward  I. 
Queenborough  .     1368,  42  Edward  III. 

Lancashire. 

ditheroe  .  .  1329,    3  Edward  I. 

Lancaster  .  1193,    5  Richard  I. 

Liverpool .  .  1200,    2  John 

Newton     .  1558,    1  Elizabeth 

Preston     .  .  1183,  30  Henry  II. 

Wigan      .  .  1399,    1  Henry  IV. 

LiNCOLNSHIRB. 

Boston  .     1352,  26  Edward  III. 

Gran^iam         .     1200,    2  John 
Grimsby  .        .    1200,    2  John 

Middlesex. 
Westminster     .     1547,    1  Edward  VI. 

Monmouthshire. 
Monmouth  1255,  40  Henry  III. 

Norfolk. 
Lynn  .     1200,    2  John 

Bromhofan  1228,  13  Henry  III. 

Castle  Rising    .     1558,    I  Elizabeth 

Northamptonshire. 
Brackley  .        .     1547,  1  Edward  VI. 
Higham  Ferrers     1554,  1  Ph.  &  M. 
Peterborough    .     1215,  1  Henry  III. 

Northumberland. 
Bamborou^     .     1260,  45  Henry  III. 


Northumberland — continued, 
Berwick-upon-Tweed 
Corbridge         .     1200,    2  John 
Morpeth    .  1553,    1  Mary 

Newcastle-upon- 
Tyne-   .        .     1116,  17  Henry  L 
Tjmemouth  Henry  III. 

Nottingham. 
Newark     .        .     1674,  29  Charles  II. 
Retford  .     1275,    4  Edward  I. 

Oxfordshire. 
Banbury   .  1553,    1  Mary 

Chipping  Norton   1299,  28  Edward  I. 
Daddington  1300,  30  Edward  I. 

University  of  Ox- 
ford 1603,    1  James    I. 
Witney     .        .     1307,    1  Edward  II. 
Woodstock        .     1301,  30  Edward  I. 
Bureford  .              1305,  34  Edward  I. 


Shropshire.     . 
Bishop's  Castle      1572,  15  Elizabeth 

.     1220,  11  Henry  III. 
.     1399,    1  Henry  IV. 
.     1300,  29  Edward  I. 
.     1468,    8  Edward  IV. 

Somersetshire. 

1313,    7  Edward  II. 
1200,    2  John 
1164,  10  Henry  n. 
1312,    6  Edward  II. 
1360,  34  Edward  III. 
1338,  12  Edward  III. 
1359,  33  Edward  III. 
1558,    1  Elizabeth 

1359,  33  Edward  III. 

1360,  34  Edward  III. 
1301,  30  Edward  I. 
1200,    2  John 
1357,  31  Edward  III. 

Stappordbhirb. 
Litchfield         .     1310,    4  Edward  II. 
Newcastle-under- 


Bridgenorth 
Burford 
Ludlow 
Wenlock 


Axbridge  . 

Bridgewater 

Bristol 

Chard 

Dunster    . 

Glastonbury 

Langport  . 

Minehead 

Montacute 

Stokegursey 

Watchet   . 

Wells 

Were 


Lyne 

Aldborough 
Bury 
7  F2 


.     1215,  17  John. 

SUPPOLK. 

.     1570,  13  Elizabeth. 
.     1297,  26  Edward  I. 
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Lynn 
Orford      . 

Bletchingley 

Famham 

Gatton 

Guildford 

Haslemere 

Kingston 

Ryegate 

Southwark 

Bramber 

Grinstead 

Horsham 

Midhurst 

Shoreham 


Coventry 
Appleby 


Suffolk — continued, 
.     1203,     5  John. 
.     1297,  20  Edward  I. 
Surrey. 

.     1297,  26  Edward  I. 
.     1310,    4  Edward  II. 
.     1450,  29  Henry  VI. 
.     1135,     1  Stephen. 
.     1584,  27  Elizabeth. 
.     1199,     1  John. 
.     1297,  26  Edward  I 
.     1297,  26  Edward  I. 

Sussex. 

.     1297,  26  Edward  I. 
.     1307,    1  Edward  II. 
.     1299,  28  Edward  I. 
.     1310,    4  Edward  II. 
.     1297,  26  Edward  I. 

Warwickshire. 

.     1267,  52  Henry  III. 

Westmoreland. 
.     1199,    1  John. 
Wiltshire. 


Chippenham 

Downton 

Heytesbury 

Highworth 

Hindon 

Ludgershall 

Marlborough 

Mere 

Old  Sarum 

Salisbury 


Henry  III. 

1297,  26  Edward  I. 
1449,  28  Henry  VI. 

1298,  26  Edward  I. 
1224,    9  Henry  III. 
1313,    7  Edward  II. 
1200,    2  John. 
1359,  33  Edward  III. 
1200,    2  John. 
1226,  11  Henry  III. 


Wiltshire — contiimed. 
Westbury  .     1448,  27  Henry  VI. 

Wootton  Basset     1446,  25  Henry  VI. 
Worcestershire. 


Bewdley 

Bromsgrove 

Dudley 

Evesham 

Kidderminster 

Pershore 


1472,  12  Edward  IV. 

1295,  23  Edward  I. 

1295,  23  Edward  I. 

1295,  23  Edward  I. 

1295,  23  Edward  I. 
.     1295,  23  Edward  I. 
Yorkshire. 
Aldborough       .     1558,    1  Elizabeth. 

1121,  22  Henry  I. 

1553,    1  Mary. 

1194,    6  Richard  I. 

1200,    2  John. 

1303,  32  Edward  I. 

1338,  12  Edward  II. 

1200,    2  John. 

1297,  26  Edward  I. 

1297,  26  Edward  I. 

1199,    1  John. 

1297,  26  Edward  I. 

1328,    2EdwardIII. 

1328,    2  Edward  III. 

1307,    1  Edward  II. 

1199,    1  John 
.     1295,  23  Edward  I. 
.     1295,  23  Edward  I. 
.     1199,    iJohn. 
Cinque  Ports. 
Wmchelsea       .     1190,    2  Richard  I. 
Rye  .1190,    2  Richard  I. 

Seaford     .        .     1291,  20  Edward  I. 


Beverley 

Boroughbridge  . 

Doncaster 

Hedon 

Hull 

Jervaulx 

Knaresborough 

Malton 

North  Allerton 

Pickering 

Pontefract 

Ravenser 

Richmond 

Ripon 

Scarborough 

Tickhill     . 

Thirsk 

Whitby     . 


In  the  counties  of  Chester — Derby — Huntingdon — Leicester — and  Rutland- 
there  have  been  no  new  boroughs  created. 


III.— Boroughs  created  after  William  I ,  and  before  Richard  L 


Bedfordshire. — Dunstable. 
Hampshire. — Petersfield. 
Lancashire. — Preston. 
Surrey.— Guildford. 


Yorkshire. — Beverley. 

Northumberland. — Newcastle-on- 
Tyne. 
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IV. — A  List  of  the  Places  which  were  called  upon  as  Boroughs,  to  send 
Burgesses  to  Parliament  in  1297,  the  26th  of  Edward  I.,  and  at  subse- 
quent periods. 


Bedfordshire. — Bedford. 

Cambridgeshire. — Cambridge. 

Cornwall. — ^Bodmin,  Helston,  Truro, 
Launceston. 

Dsrbyshire. — Derby. 

Dsvonshirb. — ^Ashburton,  Barnstaple, 
Dartmouth,  Exeter,  Flympton,  Fly- 
mouth,  Totness. 

Dorsetshire. — Biidport,  Dorchester, 
Shaftesbury. 

Essex. — Colchester. 

Hereford. — ^Leominster,  Weobley. 

H  ERTFORD. — Hertford. 

Gloucestershire. — Gloucester. 

Hampshire. — Portsmouth,  Southamp- 
ton, Winchester. 

Huntingdon. — Huntingdon. 

Kent. — Canterbury,  Rochester. 

Lancashire. — ^Lancaster,  Preston. 

Lincolnshire. — Stamford,  Grimsby. 

Middlesex. — London. 

Northampton. — Northampton. 


Northumberland.  —  Newcastle-on- 
Tyne. 

Norfolk. — Lynn,  Yarmouth,  Norwich. 

Nottinghamshire. — Nottingham. 

Oxfordshire. — Oxford. 

Salop. — Bridgenorth,  Shrewsbury. 

Somerset. — Bristol,  Bath,  Bridge- 
water,  Ilchester,  Taunton,  Wells. 

Suffolk. — Bury,  Ipswich,  Oxford. 

Surrey. — Bletchingley,  Guildford,  Ry- 
gate,  Southwark. 

Sussex. — Bramber,  Chichester,  Lewes, 
Seaford,  Shoreham. 

Warwickshire.— Coventry,  Warwick. 

Westmoreland. — ^Appleby. 

Wiltshire.  —  Chippenham,  Devizes, 
Downton,  Malmsbury,  New  Sarum. 

Worcestershire. — Droitwich,  Wor- 
cester. 

Yorkshire. — Malton,  Beverley,  North 
Allerton,  Pontefract,  Scarborough, 
York. 


28  Edward  L 
Amersham,    St.  Alban's,    Alresford, 

Calne,  Chipping  Norton,  Hereford, 
Heyteebury,  Honiton,  Horsham,  Leices- 
ter, Marlborough,  Marlow,  Milbourn 
Port,  Okehampton,  Stafford,  Wendover, 
Wycombe,  Wylton. 

29  Edward  L 
Reading. 

30  Edward  L 
Andover,  Arundel,  Bedwin,  Chipping 

Toryton,  Carlisle,  Lynn,  Newbury, 
South  Molton,  Wareham,  Watchet, 
Woodstock. 

34  Edward  L 

Wallingford. 

35  Edward  L 

Liskeard. 


1  Edward  H. 

Andover,  Grinstead,  Ripon,  Wind- 
sor, Witney. 

2  Edward  H. 
Christchurch. 

4  Edward  IL 

Famham,  Kingston  -  upon  -  Thames, 
Litchfield,  Lostwithiel,  Midhurst,  Stort- 
ford  (Bishop's). 

5  Edward  H. 

Lyme. 

6  Edward  H. 
Bradneysham  (Bradninch),  Chard. 

7  Edward  \\. 

A.\bridge,  Ludgershall. 
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8  Edward  II. 
Launceston,  Melcombe. 

9  Edwabd  II. 

Retford. 

12  Edward  II. 
Kingston-on-Hull,  Weymouth. 

19  Edwabd  II. 
Tavistock. 

20  Edward  II. 
Criddade. 

2  Edward  III. 

Maldon,  Ravenser  (Yorkshire),  Rich- 
mond. ' 


6  Edwabd  III. 
Fremington. 

14  Edward  III. 

Berkhampstead,  Fowey,  Poole,  East 
Looe,  Tynemouth,  Pohnian,  Waynfleet. 

17  Edward  III. 
Harwich. 

22  Edward  III. 
Blandford. 

26  Edward  III. 
Boston. 

28  Edward  III. 
Newcastle-under-Lyne. 

31  Edward  III. 

Ware. 

33  Edward  III. 

Bromyard,  Langport,  Ledbury,  Mere, 
Montacute,  Ross. 

34  Edward  III. 

Duneter,  Modbury,  Old  Sarum,  Stoke- 
gursey. 


42  Edward  III. 

Dover,  Hythe,  Roniney,  Rye,  Sand- 
wich, Winchelsea. 

46  Edward  III. 
Hastings. 

25  Hbnrt  VI. 
Wootton  Basset. 

27  Hbnry  VI. 
Hindon,  Westbury. 

28  Hbnry  VI. 

Heytesbmy. 

29  Hbnry  VI. 

Gatton. 

7  Edward  IV. 
Grantham. 

12  Edward  IV. 
Ludlow. 

27  Hbnry  VIII. 

Anglesea,  Beaumaris,  Breckn<xi> 
Cardiff,  Carmarthen,  Carnarvon,  Den- 
bigh, Flint,  Haverfordwest,  Monmouth, 
Montgomery,  Pembroke,  Radnor. 

34  Hbnby  VIII. 
Chester. 

36  Hbnby  VIIL 
Buckingham,  Berwick-on-Tweed. 

Edward  VI. 
Bossiney,  Blackley,  Camelford,  Gram- 
pound,  Liverpool,  Morpeth,  Newport, 
Penryn,  Peterborough,  Petcisfield,  Pres- 
ton, Saltash,  Thctford,  West  Looe, 
Westminster. 


Abingdon,  Aldborough,  Aylesbury* 
Banbury,  Brecon,  Boroughbridge,  Ctftie 
Rising,  Higham  Ferrars,  Knaresbo* 
rough,  Morpeth,  St.  Ives. 

1  Elizabeth. 
Chtheroe,  Sudbury. 


SIVCE  26TH>  HDWAAD   I. 
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2  Elizabeth. 
Maidetone. 

5  Elizabeth. 

St.  Germain's,    St.  Mawes^    Stock- 
bridge,  Tamworth. 

13  Elizabbth. 

Aldborough,  Cirencester,  East  Looe, 
£ye,  Queenborough,  Retford. 

14  Elizabbth. 
Gorfe  Castle,  Fowey. 


27  Elizabeth. 
Berealstone,      Callington,     Bishop's 
Castle,  Haslemere,  Lymington,  White- 
church. 

Jambs  I. 

Bewdley,  Bury,  Evesham^  Ilchester, 
Minehead,  Oxford  University,  Tiverton, 
Tewk6sbUry. 

36  Charles  I. 
Cockenuouth. 

Charles  II. 
Durfaaniy  Nevrark. 


CHARTERS  GRANTED  IN  THE  SEVERAL  REIGNS. 


Charters  (f  Incorporaikm, 

18  Hen.  VI.  1439,  Hull      .    . 

—  Plymouth  . 
22     —  1443,  Southampton 
24     —  1445,  Coventry 
25-     —  1446,  Ipswich 

—  Northampton 

—  Woodstock 
36  —  1447,  Tenterden  . 
27     —  1448,  Canterbury 

—  Nottingham 


HENRY   VI. 

Charters  not  qf^  Incorporation, 

r 

PAOB 

• 

PAOft 

.     860 

21  to  24  Hen.  VI 

.  Bridgenorth    . 

869 

.     870 

1442  to  1445, 

Rochester   .    . 

ib. 

.     880 

— 

Evesham     .     . 

880 

.     881 

Tenby    .    .    . 

ib. 

.     875 

— 

Shrewsbury     . 

ib. 

.     883 

Northampton  . 

ib. 

.     ib. 

— 

London  .    .    . 

ib. 

.     892 

— 

Newcastle-upon- 

» 

.     884 

Tyne  .     . 

ib. 

.     889 

25  to  26,       "I 
1446  to  1447   J 

Bath  .... 

883 

27  to  39, 

Derby    .     .     . 

ib. 

1448  to  1460 

Colchester  .     . 

ib. 

Poole      .     .     . 

888 

Norwich      .     . 

ib. 

Winchester 

ib. 

— 

Stratford     .     . 

ib. 

York      .    .     . 

ib. 

Cardiff  .     .    . 

942 

Pwlhely      .     . 

941 

' 

"Dublin   .     .     . 

940 

Athbdy  .     . 

ib. 
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LIST   OF  CHARTERS. 


EDWARD  IV. 


Charters  qf  IncorponUUm, 


PAGB 


1  £dw.  IV.  1461,  Romney  Marsh    965 


2 
3 
6 

7 

10 
12 


Rochester  . 

.    966 

Stamford    . 

.    968 

Ludlow 

.    ib. 

1462,  Grantham  . 

.    970 

1463,  Dartmouth 

.    972 

3 

1466,  Windsor     . 

.     127 

6 

1467>  Doncaster  . 

.    997 

20 

1470,  Bridgewater 

.    999 

1472,  Bewdley     . 

.  1002 

Charters  not  qf  Incarporaiiom, 

I  Edw.  IV.  1461,  Norwich      .     .  9G0 

—  Bristol    ...  961 

—  Colchester  .     .  968 

—  Launceston       .  951 

—  York      ...  997 

—  1463,  London  ...     950 

—  1465,  Dunwich     .     .    997 

—  1480,  Bury.     .     .     .  1003 

—  Kingston-upon- 
Thames   .     .  1005 

22        —      1482,  Evesham      .     .  1004 

—  Inverness     .     .  1027 

—  Cardiff   .     .     .  103S 


RICHARD    in. 


1  Rich.  III.  1483,  Huntingdon    .  1033 

—  Pontefract  .     .  1035 

—  Llanymthenery  1039 

2  —         1484,  Youghal     .     .  1040 

—  Galway       .     .  1042 

—  Waterford  .     .  ib. 


1  Rich.  III.  1483,  Sandwich  .     .  1034 

—  Waterford      .  1040 

2  —        1484,  Dublin      .     .  1041 


HENRY  VII. 


1  Hen.  VII.  1485,  London  . 


3  — 

4  — - 

9  — 

15  — 

17  — 

22  — 


1487,  Bristol    .     . 

1488,  Southwold  . 
1493,  Athboy  .  . 
1499,  Cork  .  . 
1501,  Cambridge 

University 
1506,  Ruthin    .     . 


1049 

ib. 

1053 

1088 

ib. 

1052 
1085 


HENRY  VIIL 


7  Hen.  VIII. 

1515,  Kildare      .     1141 

1  Hen.  VIII. 

1509,  London 

1119 

7        — 

Athye    .    .     1142                 — 

Kilkenny    . 

1140 

16        — 

1524,  Lynn     .     .     1130 

— 

Dublin 

ib. 

34         — 

1542,  Kingston- 

— 

Cork     ,     . 

ib. 

upou-Thames  ib. 

2         — 

1510,  Bristol 

1124 

LIST  OF  CHARTERS. 


2281 


Ckarters  of  Jnoof^poraHoii. 

35  Hen.  VIII.  1643;  Seaford 
37  —  1545,  Boston 


PAOB 
1131 


Charters  not  qf  Inoorporation, 
2  Hen.  VIII.  1510,  Umerick 


2 

4 

7 

9 

14 


19 
36 


PAOB 
1141 

Waterford .    ib. 
1512,  Drogheda .    ib, 
1515,  Dundalk    .    ib, 
1517,  York     .     .     1128 
1522,  Oxford  Uni- 
versity  and 
City   .     .     1120 
1527,  Poole    .     .     1125 
1544,  Galway      .    1143 


EDWARD  VI. 


1  £dw.  VI.  1547,  Merchant  Adven- 

turers, Newcas- 
tle-upon-Tyne  1160 

—  Litchfield  .     .     1152 

—  Aldborough  .     1306 

—  Dublin      .     .     1174 

2  —        1548,  Galway  College  1175 

3  —        1549,  Stafford    .     .     Il6l 

—  Maidstone  1162 

6  —        1662,  Flddert     .     .     1175 

7  —        1553,  Stratford-upon- 

Avon     .    .     1166 

—  St.  Alban's    .    1441 


1  Edw.  VI.  1547,  London     .    .  1149 

—  Bristol      .     .  1152 

2  —       1548,  Cork     ...  1176 

—  Rosponte  .    .  1167 


PHILIP    &    MARY. 


1  Ph.  &  M. 

1553,  Aylesbury  .     .1188 

1  Ph.  &  M. 

1553,  Bristol  .     . 

.  1182 

— 

Chippenham  .  1189 

— 

Dover    .     . 

.  1200 

— 

Buckingham  .  1194 

— 

Lyme    .     . 

.  ib. 

— 

Hertford    .     .1176 

— 

Newcastle-upon- 

— 

Banbury     .     .1201 

Tyne  .     . 

.  1208 

— 

Sudbury     .     .1373 

2&3  — 

1555,  Waterford  . 

• 

1&2  — 

1554,  Torrington      .  1305 

6&6  — 

1558,  Chipping    . 

• 

2&3  — 

1555,  Launceston     .  1206 

Higham  Ferrers,  ib. 

3&4  — 

1556,  Axbridge    .     .1209 

— 

Abingdon  .     .  1210  ' 

Ilchester    .     .  1291   ! 

5&6  — 

1558,  Hindon      .     .  1211   ' 

ELIZABETH. 

1  Eliz.  1558,  Minehead     .     .     .1228 

14  Kliz.  1561,  Axbridge 

.   1417 

2  —    1559,   Reading  .     .     .     .147 

17  —     1574,  Limerick.     .     . 

.  1459 

3  —    1560,  Tamworth    .     .     .  1232 

— 

Hythe.    .     .     . 

.   1321 
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LIST  OF  OHAATfiBS. 


Ciarten  tf  luoorporaHmL 


VAOB 

2038 


4  Eliz.  1561,  Radnor     .    .    . 

10  —  1567,  Poolfi   .     .       1291—1239 

—  The  UniTenitieB  of 

Oxford  and  Cam- 
bridge   ....  1318 

15  —  1572,  Biahop'a  CaaUe  .    .1365 

16  —  1573,  Beveiicy  ....  1250 
_  WestLooe    .     .     .  1248 

18  —  1575,  Durham   ....  1403 

26  —  1583,  Ckmglflton     .    .    .  1335 

27  —  1584,  Helston    .     .    .     .1387 

29  —  1586,  Liekeard  ....  1403 

—  EastLooe     .     .     .  1248 

30  —  1587,  Winchester    .     .     .  1407 

31  —    1588,  Truro 1325 

—  Newcastle  uponTyne  1404 

—  Wells 1412 

—  Ldcester  ....    240 

32  —    1589,  Bath 1405 

32  —  1589,  South  Moulton     .     1417 

38   —  1595,  Totness  ....     1408 

42   —  1599,  Portsmouth      .     .     1388 

—  Andover      .     .     .     1394 
44  —  1601,  Plympton  .     .     .     1402 


CAcrterv  not  ^  ittootyoralJoft. 
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17  Elis.  1574,  Tevkealnzry  .     . 

18  —    1576,  Cork 1460 

19  —   1576,  Richmond      .     .     .  1386 

22  —    1579  Company  of    mer- 

chantBofNewcastle  1403 

23  ^    1580,  Drogheda      .     .     .  1460 

—  NewcastleuponTyne  1403 

24  _    1581,  Dublin      ....  1461 

—  Kinsale     ....  A. 

25  —    1582,  Watcrford     .     .     .  ib. 
38  — •    1595,  Haslemerc     .     .     .1380 


1  Jas.  1. 1603,  Evesham     .    . 

—  Langport    .    . 

—  Cambridge  Univer- 

sity     .    .    . 

—  Oxford  University 

1604,  Harwich  .  . 
Godmanchester 

1605,  Devises  .  .  . 
Stafford  .  .  . 
Bury .... 
Lymington  .     . 

1608,  Lostwithiel .  . 
Cardiff  .  .  • 
Limerick     .     . 

1609,  Tewkesbury     . 

—  Athboy  .     •     • 

—  Kilkenny     .     . 

—  Wexford     .     . 

8  —    1610,  Kinsale   .     .     . 

9  —    1611,  Ross  .... 


2  — 

3  — 

4  — 

6  — 

6  — 

7  — 


JAMES   I. 

1592   3  Jas.  I.  1605,  London 
266   27   —     Bristol 
—     Lyme 

1579 
1677 
1366 

1490 

1491 
1589 
1368 
2037 
1624 
1616 
1583 
1616 
1617 
1618 

1619 
1629 


1475 
1501 
ib. 
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Ciarterg  </  Ineorporaiwn 


9Ja8.I.l6ll,  Salisbury 


10  — 

11  — 

13    — 

17  — 
19   — 


1612,  Dungannon 

1613,  Belfast    . 
Carlow   . 

1615,  Tiverton 
Retford  . 
1619,  Hereford 
1621,  Coventry 
Tre^ny 


PAOB 

141H 

1609 

1620 

ib, 

1587 

1283 

1495 

1498 

1500 


Charters  not  qf  Incorporation. 


Now  first  created. 


PAOB 


CHARLES  I. 


2  Chas.  I.  1626,  Wakefield 

—  Southampton 

—  Waterford . 

3  —  1627,  Portsmouth 

5  —  1629,  Rochester 

6  —  1630,  Salisbury   . 

—  Huntingdon 

7  —  1631,  Cambridge 

—  Cork      .     . 
12     —  1636,  Kidderminster 

—  Queenborough 
15     —  1639,  Devizes 


1675 

1662 

1674 

1663 

1664 

ib. 

ib. 

1666 

1677 

1667 

1209 

ib. 


5  Chas.  I.  1629,  Bristol 
14     —       1638,  London 


1661 
1666 


CROMWELL. 


Cromwell,  1655,  Swansea     .     .     1682 


CHARLES   IL 


14  Chas.  n 

.  1662,  Hillsboroug] 

h      1810 

15 

—. 

1663,  Norwich   . 

.     1697 

17 

— 

1665,  Ipswich     . 

.     1698 

— 

Antrim 

.     1811 

19 

— 

1667,  Bridport   . 

.     1699 

— 

Mullingar 

.     1811 

23 

— 

1671,  Gloucester 

.     1703 

30 

— 

1678,  Granard    . 

.     1811 

31 

— 

1679,  Wootton  Basset  1705 

32 

— 

1680,  Sandwich . 

.     1707 

35 

— 

1683,  Wells   .     . 

.     1706 

36 

— 

1684,  Cambridge 

.     1708 

25 

— 

1673,  Newark     . 

.     1769 
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WILLIAM  &  MARY. 


Charters  qf  Incorporatum. 

PAGB 

2  W.  &  M.  1690,  London    .    . 

1888 

10       —       1697,  Eye      .     .     . 

ib. 

—                Rumsey    .     . 

1844 

11        —       1698,  Deal     .    .     . 

ib. 

Ckarters  not  qf  Inoorporatiom. 


ANNE. 


2  Anne  1703,  Wareham  . 
4  —  1705,  Leominster  . 
9  —     1710,  Bristol  .    . 


1949,  1950 
ib.      ib. 
1953,et8eq. 
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Abkrybtwith, 
leet,  2109 

Abingdon^ 

not  mentioned  in  Domesday,  110, 1392 
when  a  borough,  110 

burgesses  of,  the  inhabitant  householders,  ib. 
charter — ^Philip  and  Mary,  1210 
parliamentary  history,  1210,  1211 

Adrian, 

bull  of,  34^ 

Abbeys, 

corporate  power,  322 

Aggregate  Bodies, 

observations  upon,  691 

can  take  in  perpetual  succession  without  being  incorporated,  1098 

AOMONDESHAM, 

not  entered  in  Domesday,  201 

charter  to  the  Earl  of  Essex  of  a  fair  and  market  in,  415 
right  of  election  determined  in  1680,  to  be  in  the  inhabitants  only,  who 
paid  scot  and  lot,  1768 

Alban's,  St. 

entry — Domesday,  175 

merchants  of,  not  the  burgesses,  ib. 

charter  by  King  John  to  the  Abbey,  186 

members  to  Parliament  for,  returned  in  1300,  ib, 

claim  by  the  burgesses,    as    having  returned  members    previous   to 

Edward  L  187 
charter  by  the  Abbot  of,  surrendered,  ib. 
charter — Edward  VI.  188 
observations  upon,  ib. 
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Alban's,  St. — continued, 

charter — ^Charles  L,  189 

observatdons  upon,  190 
charter — Charles  II.  ib. 

observations  upon,  190,  192 
bye-laws  made  by  the  mayor  and  aldermen,   192 — 194 
petition  respecting  the  return  of,  members  to  Parliament  in  1700, 195 

observations  upon,  195,  196 
decision  of  committee,  196 
petition  to  Parliament  in.  1701,  from  the  householders  and  freemen  of 

against  the  mayor — for  the  admission  of  foreigners,  ib. 
election  petition  in  1705, — decision  of  1700  confirmed,  ib. 

observations  upon,  197^  198 
election  petitions  in  1714,  198 
decision  of  committee,  ib, 
election  petition  in  1722,  199 
decision  of  the  committee,  ib. 

burgesses  of,  the  inhabitant  householders  payilig  sdot  and  lot,  I99>  2QD 
villains  of  the  Abbot  of,  contradistinguished  from  freemen,  685 
imprisonment  of  a  burgess  of,  for  non-payment  of  a  penalty  under  a 

bye-law,  illegal,  1440,  1441 
almsmen  of,  a  right  of  voting,  1757 

Aldborough, 

not  mentioned  as  a  borough  in  Domesday,  1306 

parliamentary  history  of,  1306,  1312 

illegal  admission  of  freemen,  1306 

villainage  having  ceased,  all  inhabitant  householders  paying  scot  and  lot 

in,  are  freemen,  1309 
House  of  Commons  allowed  the  choice  of  a  bailiff  for,  1655 
in  1679^  right  of  election,  decided  to  be  in  the  inhabitants  paying  scot 

and  lot,  1767 
petition  from  the  inhabitants  of,  not  being  allowed  to  vote,  1885 
right  in  the  select  number,    and  all  the  inhabitants  paying  scot  anf 

lot,  1894 

Alderman, 

fighting  in  the  house  of,  punishable,  16 

shires,  presiding  in,  16,  17,   19 

king's  officer,  17, 19 

original  signification  of,  18 

term,  derivation  of,  ib. 

borough  of,  1719 

gemote,  presiding  at,  20 

duties — 20,  53,  298 

origin — 194 

nature  of  office,  bound  to  be  resident,  1741 
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Sttum  r^i^ulationB  respecting,  301 
derivation  of  the  term,  ib. 

AL.FRKD, 

lawB  of,  21,  et  seq. 
>  provinont  in,  that  a  ▼illain  shall  be  free  after  seven  years' 

service,  22 
Tight  of  lords  to  sell  their  native  bondsmen  recognized,  ib. 
declaration  of  the  principles  adopted  by  the,  23 
provisions  of  mutual  pledge,  ib. 
Jenactments  against  vagrancy  in,  24,  25 
breach  of  the  peace,  26 
observations  upon  the  Dom  Boc,  ib, 

colony  of  Danes  permitted  to  reside  in  Derby,  Nottingham,  Lincoln,  and 
Stamford,  26 

Allbgia^ics, 

freemen  bound  to' take  oath  oi,  55,  61,  67 
ordinances  respectmg  tiie  oath  of,  by  Richard  III.,  1036,  1037 
provisions  respecting  the  oath  of,  by  Queen  Elizabeth,  1237 
reasons  for  the  exemption  of  peers  from  die  oath  oi,  ib. 

Alms, 

freemen  allowed  to  vote  at  parliamentary  dections  notwithstanding  re- 
ceipt of,  108 

Ambrsham, 

case  of,  reported  in  Glaavitte,  1562 

Ancibnt  Dkmesnb, 

buigess-ship  did  not  depend  upon  tenure  of  the  king,  but  upon  resiancy,  7B 
inhabitants  within,  to  have  exemption  from  toll,  1434 

An  DOVER, 

charter — Henry  II.,  338 
charter — John,  409 

observations  upon,  410 
charter— Henry  III.,  438,  464 
charter— Edward  III.,  667 
men  of,  charged  with  arrears  of  their  fee-farm,  747 
when  members  first  returned  for,  1393 
nomination  of  members  by  the  Earl  of  Leicester,  tb. 
charter — Queen  Elizabeth.  1394 

observations  upon  the  municipal  and  parliamentary  rights  of  the  inha- 
bitants, 1394, 1395 
parliamentary  history,  1396 — 1401 
t         right  of  election  decided,  1688,  to  be  in  the  select  number  in,  1867,  1868 

A.N8TRUTHSR  EaSTBR,  1466 

Anstrutubr  Wester, 

charter,  James  VI.,  1466 
charters,  surrendered,  1814 
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Antrim, 

charter,  Charles  11.,  1811 

Appleby, 

charter — John,  410 
charter — Henry  III.,  471 

letter  of  the  Countess  of  Pembroke  against  the  interference  of  the  court 
in  nominating  members  for,  1800 

Apprkntices, 

admissions  of,  in  Leicester,  235 

first  mention  of  term,  698,  722 

origin,  history,  and  statutes  of,  722  et  seq,  762  et  seq. 

law  and  customs  respecting,  ?2S 

Apprei^tces  hui  not  their  origin  in  any  corporate  principle,  but  from  the 

^common  law,  727,  765 
Lynn  ordinances  respecting,  762 
observations  upon,  762 — 765 
regulations  respecting,  by  the  statute  of  the  26th  of  Henry  Y HI.  e.  16, 
1099,  1100 

Apprentices  (Ireland)^ 

origin  to  right  of  freedom,  313 

Arbroath, 

charter,  1467 

Arundel, 

entry — Domesday,  98 

burgesses  of,  the  inhabitants  paying  soot  and  lot,  ib. 

entry  of,  by  Dr.  Brady,  1914 

ASHBURTON, 

parliamentary  rights  of  the  borough  of,  restored,  1639 
not  entered  in  the  Terra  Regis,  1929 
Atpar, 

leet,  2109 

Athboy, 

charters  to  809,  940,  1088 

A^helstane, 

laws  of,  32 

system  of  mutual  responsibility  provided  by,  ib. 

origin  of  the  trial  by  jury,  33 

regulations  relative  to  the  Gremote,  34 

King's  court  defined,  i&. 

Folc  Mote,  tiie  place  where  justice  was  administered,  35 

Athye, 

charter— Henry  VIIL,  1142 

Axbridoe, 

entry — Domesday,  166 

charter — John,  416 

charter — Philip  and  Mary,  1209 


INDEX.  2289 

AxBRiDOB — continued. 

burgesses  excused  sending  members  to  Parliament,  1209 
charter — Elizabeth,  1417 
charter — James  I.,  1501 

Aylesbury, 

entry — Domesday,  201 

charter  by  John,  to  the  Earl  of  Essex,  of  the  manor  of,  415 

ancient  history,  1187 

charter  of  incorporation — Mary,  1188 

parliamentary  history,  1188,  1189 

dissolution  of  the  corporation,  1188 

not  entered  in  the  Terra  Regis,  1929 

Ayr, 

charter — King  David,  318 

Baaf, 

charters--Jame8  VI.,  1466, 1467 

• 

Bailiffs — (Scothmd)^ 
election,  328 
duties,  332 

Bala, 

charter — Edward  III.,  704 

Banbury, 

respecting  the  elective  franchise,  110 
charter  of  incorporation — Mary,  1201 
inaccuracies  of  Dr.  Brady,  1202 
first  return  of  members  to  Parliament, .  1 204 
decision  of  the  House  of  Commons  in  1691>  ib, 

observations  upon,  1204,  1206 
parliamentary  and  municipal  history,  1897 — 1900 
unconstitutional  decision  of  the  House  of  Commons  in  1690,  canvassed, 

1898,  1899 
burgess  not  descriptive  of  capital  burgess,  2266 

Baron,  Court — (Scotland) ^ 
form  of  holding,  708 

insuitors  and  outsuitors  of,  mentioned,  ib. 
distinction  between,  and  the  leet,  709 

Barons  and  Citizbns, 
synonymous,  386 

Barons, 

term,  defined,  299 

Barnstaple, 

entry — Domesday,  171 
charter — Henry  I.,  305 

7  a 
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B  A  RN8TA  PLE — COKtimied. 

did  not  return  members  in  the  reign  of  Athelstan,  675 
extract  as  to,  from  Brady,  204 

Bath, 

entry — Domesday,  163 

observations  upon,  164 
charter — Richard  I.,  367 
charter — Henry  III.,  463 
grant  to  the  Bishop  of,  by  Edward  I.,  552 
charter — Edward  II.,  595 
charter — Henry  VI.,  883 
obligation  by  the  prior  of,  1068,  et  seq. 
charter— Elizabeth,  1405,  1406 
extract  from  Brady,  1913 
parliamentary  and  municipal  history,  1965 
question  upon  55  George  III.,  c.  51,  s.  1,  2206,  2207 

Bath,  Earl  of 

surrender  of  charters  to,  1268,  1794 

Battle, 

charter — ^William  the  Conqueror,  290 

confirmation  of,  ib. 
charter — Henry  VIII.,  ib. 
inhabitants  exempted  from  serving  on  juries,  291 

observations  upon,  ib. 
action  by  Abbot  of,  upon  penalty  for  non-payment  of  tithes,  808 
charter — George  III.,  2160 

Beaumaris, 

right  select  body,  2035 

Bedford, 

entry — Domesday,  218 

observations  upon,  219 
borough  of,  321,  339 
charter — Henry  III.,  463 
charter — ^Edward  I.,  529 
householders  treated  as  burgesses,  1893 
distinction  between  a  burgess  and  freeman,  2102 
parliamentary  history,  2102,  2103 
quo  warranto,  alderman,  2167 
residence,  2168  ' 

argument  of  convenience  answered,  2169 

Bedwin, 

entry — Domesday,  157 
parliamentary  history,  1733,  1734 

Bell,  Common, 

Chester,  1165 
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BKLLy  Common — continued. 
Shrewsbury,  2099 

St.  Saviour's,  Southwark — Wallingford,  2210 
Monmouth,  ib. 

Bbllbwe, 

observations  upon,  773 

BSLPAST, 

charter — James  I.,  1620 

Berwick, 

charter — Edward  I.,  523 

observations  upon,  523,  524 
charter — ^Edward  II.,  595 

bye-laws  by  the  mayor  and  good  men  of,  respecting  the  guild  of  mer- 
chants, 563—567 
guild  distinct  from  the  borough,  564 

observations  upon,  564 — 567 
regulations  respecting  the  possession  of,  708 
the  fishing  of,  granted  to  the  burgesses  and  men  of,  at  ferm,  950 

Bbrbalston, 

when  members  were  first  returned  to  Parliament  for,  1348 

not  mentioned  in  Domesday,  ib. 

nomination  of  members  for,  by  the  Marquis  of  'Winchester  and  Lord 

Mountjoy,  ib. 
parliamentary  history,  1348 — 1350 ' 
parliamentary  decision,  Greorge  I.,  2003 

Bevkrlet, 

charter — ^William  the  Conqueror,  290 
charter — Henry  I.,  304 
men  and  burgesses  synonymous,  304,  305 
charters — Richard  I.  and  John,  373 
burgesses  not  incorporated,  373,  374 
charters — John,  391 
charter— Henry  III.,  465 
charter— Edward  I.,  528 

observations  upon,  528,  529 
charter — Edward  IL,  595 
charter— Richard  II.,  746,  747 
evils  arising  from  discontinuance  of  the  leet,  747 
•    charters — ^Elizabeth  and  James  II.,  1250 
parliamentary  history,  ib. 

Bbwdley, 

not  entered  in  Dooaesday,  211 
charter— Edward  IV.,  1002 
charter — James  I.,  1574 
pailiamentary  history,  1580 — 1583 

7  G  2 
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Be  w  D  LEY — continued. 

burgesses  under  the  charter  of  the  3d  of  James  V.  no  right  of  vodag, 

1760 
charter — ^Anne,  1838 
charter — declared  void,  1952 

Bishop's  Castle, 

incorporated  by  Elizabeth,  1366 

when  summoned  to  return  members  to  Parliament,  ib, 

parliamentary  history,  ib. 

Bletchingley, 

first  instance  of  burgage  tenure  right  being  recognized  by  the  House  of 

Commons,  1550 
never  incorporated,  1551 
not  mentioned  as  a  borough  in  Domesday,  ib. 
parliamentary  and  municipal  history,  1550^1555 

BOCLAND, 

sale  of,  prohibited,  26 

distinction  between,  and  Folcland,  30 

Bodmin, 

charter — Richard  Earl  of  Cornwall,  470 
grant  to  the  prior  and  canons  of,  9 1 3 
charter— George  III.,  1838,  2161 

Boroughs, 

derivation  of  the  term,  7>  310 

actual  existence  of,  in  T.  R.  E.,  7 

those  T.  R.  E.  distinct  from  the  Roman,  ib, 

places  named,  by  the  Romans,  ib. 

preservation  of  peace  provided  for,  26 

government  of,  and  their  connexion  with  trade,  29 

gemote  in,  32 

people  of,  what  required  from  in  case  of  homicide,  42 

have  only  one  law,  45, 616,  780 

all  cities  are,  49^  1016 
I       all,  not  cities,  49 
.    V      castie  distinct  from,  49,  113,  260,  326,  342,  727 
officers  of,  59 
to  be  watched,  61 
jurisdiction  of,  82 
extinction  of,  89 
causes  of  the  establishment  of,  90,  254,  255,  259«  263,  422,  873, 1046, 

2013 
division  of,  91 
merchant  guild,  not  the  foundation  of,  118,  320,  322,  340,  359,  381, 390i 

392,  468,  469,  559,  599,  839,  842,  1048,  1049,  1147,1916,  2136 
corporations  not  requisite  to  constitute,  165 
all,  essentially  the  same,  309 
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Boroughs — continued. 

merchant  guilds  distinct  from,  320,  322,  340,  468,  469>  1048, 1049,  1147, 

1672 
fee-farms  of,  and  cities  substantially  the  same,  340 
decayed,  loss  of  rights,  347 

demesnes  of  the  king  distinct  from,  374,  1927>  1928 
grants  of  fairs  and  markets  not  the  essential  characteristic  of,  381 
inaccuracies  of  Hume  respecting,  423 
''  men  of,''  term  explained,  484,  485 
liberties  of,  490,  491 

distinction  between,  and  counties,  115,  131,  164,  217>  553 
distinction  between  enfranchised  places,  and  those  which  are,  621 — 623 
not  identical  with  market  towns,  623,  855 
doctrine  of  prescription  applicable  to  boroughs,  671 
doctrine  of  mortmain  did  not  apply  to,  727,  728 
when,  ceased  to  exercise  an  exclusive  jurisdiction,  reverted  to  the  sheriff^ 

805,  806,  1277 
not  always  walled  towns,  854 
leets  parcel  of,  930 
proposal  for  restoration  of,  1009 
incorporations  no  essential  characteristic  of,   1013,  1226,   1227,  1228, 

1230,   1249,  1253,  1255,  1281,  1282,  1284,  1290,  1291,  1294,  1301, 

1304,  1305,  1307,  1346,   1347,  1348,  1354,  1355,  1365,  1367,  1372, 

1373,  1378,  1380,  1382, 1386,  1473 
restoration  of,  1223 — 1225,  1635 
staple  not  the  origin  of,  1243 
records  of,  when  destroyed,  1693 

prerogative  of  the  king  in  granting  charters  to,  1774,  1775 
not  all  ancient  demesnes  of  the  king,  1927 
list  of  decayed,  1927 

See  also  Burgesses,  Freemen,  Freedom,  Citizens,  Members  to  Parlia- 
ment, Burgage  Tenure, 

Boroughs  (Ireland), 

same  as  in  England,  343 — 345,  376,  1805,  2264 
creation  of,  by  James  I.  for  parliamentary  objects,  1594,  et  seq. 
petition  from  the  lords  of  the  Pale  as  to  the  creation  of,  1594,  1595 
petition  from  the  temporal  lords,  burgesses,  &c.,  respecting  the  erection 
of  corporations  by  James  I.,  1597  et  seq. 

Boroughs  (Scotland), 

an  act  for  the  convention  of,  1813 

directs  all  members  of  to  be  residenters,  1814 

Boroughs  (Wales), 

power  given  to  the  king  to  dissolve  in  Wales,  1118 

BOURTON, 

writ  for  taUiaging  of,  588 
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Boston, 

right  of  election  vested  in  the  inhabitants,  1636 

BOWYERS, 

statute  relating  to,  1112 

Bradford, 

entry — Domesday,  158 

Brady, 

.  inaccuracies  of,  96,  118,  119,  127 
history — canvassed,  1900 — 1938 

Bracton, 

observations  upon,  479 
extracts  from,  479—485 

Bradninch, 

petition  from,  for  the  restoration  of  charters,  1262 

Brandford, 

masters  and  brethren  of  the  two  orders  of  angels  in,  claim  to  be  incor- 
porated, 1024 

Brbhon  Laws, 

abolished,  1593 

Brecknock, 

quo  warranto  againsttwo  persons  pretending  to  be  burgesses  of,  2013, 20U 
writ  of  error,  2045 

Brbntisland,  1466 

Bribery  Act, 

observations  upon,  2021,  2022 

Bridgbnorth, 

charter — Henry  III.,  observations  upon,  461     • 
charter — Henry  VI.,  869 

Bridgbwatbr, 

charter — John,  411 

charter  of  incorporation — Edward  IV.,  999 
privileges  granted  to  the  inhabitants — 1 180 
not  mentioned  as  a  borough  in  Domesday,  1765 
parliamentary  history,  ib. 

Bridport, 

entry — Domesday,  159 

burgesses  of,  the  inhabitants  who  paid  scot  and  lot,  ib, 

observations  upon,  16 1 
members  to  Parliament  for,  not  returned  by  the  corporation,  658 
petition  of  the  burgesses  and  inhabitants  respecting  hemp,  1094 
commonalty  of,  the  right  of  electing  members  to  Parliament,  1635 
charter — Charles  II.,  1699 
a  petition  from  the  inhabitants  not  being  allowed  to  vote,  1885 

Bristol, 

charter — Henry  II.,  337 
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inhabitants  to  be  the  burgesses,  337 

not  incorporated,  ib. 

charter — Henry  II.,  of  the  city  of  Dublin,  343 

observations  upon,  ib. 
charter — John  earl  of  Moreton,  356 
burgesses  of,  the  inhabitants,  357 

observations  upon,  357 — 359 
charters — John,  415 
charters — Henry  III.,  458. .  460 
inhabitants  the  burgesses,  459, 460 

observations  upon,  ib. 
charter — Edward  I.,  552 
observations  upon,  ib. 
proceedings  against  mayor,  &c.  of,  for  taking  to  t^eir  own  use  the  cus- 
toms upon  wool,  587 
mandamus  to  the  mayor,  &c.,  to  restore  persona  whom  they  had  dis- 
franchised, ib. 
six  men  of,  answer  for  a  contempt  to  the  governor  of  the  castle,  ib. 
restoration  of  liberties  by  Edward  II.,  ib. 
charter — Edward  II.,  ib. 

petition  from  the  mayor  and  burgesses,  to  Edward  III.,  639 
observations  upon  the  privileges  of,  ib. 
charters— Edward  III.,  640—643 
observations  upon  the  non-existence  of  a  prescriptive  or  select  body, 
643—645 
common  council  not  a  prescriptive  body,  645 

inhabitants  can  destroy  the,  646 

no  regulation  for  the  admission  of  burgesses,  647 
burgesses — ^the  inhabitant  householders,  648 
conusance  demanded  by  the  bailiff,  677 
charter— Edward  III.,  693,  694 
charters — Itichard  II.,  737,  738 
claim  of  cognizance  by  the  burgesses,  788 
no  mention  of  being  a  body  corporate,  ib. 
charter  of  Henry  V.  to  foimd  a  fraternity,  824 
grant  of  corporate  powers,  ib. 

observations  upon^  825 
entry  of  the  election  of  sheriff,  from  the  red  book,  826 

observations  upon,  827*  828 
charter — Henry  VI.,  849 
burgesses  pray  that,  should  be  a  county  of  itself,  849,  850 

observations  upon,  850—852 
election  of  municipal  officers,  852 
charters— Edward  IV.,  961—963 
charter — Henry  VII.,  1049 

privileges  granted  inconsistent  with  the  parhamentary  confirmation,  1050 
—1052 
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the  under-sheriff  and  other  offioersy  placed  upon  the  same  footing  as  those 
of  London,  1093 

charter—Henry  VIIL,  1124 

made  a  bishop's  see,  ib, 

charter— Edward  VL,  1152 

charter — Philip  and  Mary,  1182 

charter — Elizabeth,  1220 

charter — James  I.,  1501 

several  aldermen  of,  &c.,  disfranchised  by  the  House  of  Commons,  1655 

charter — Charles  I.,  1662 

action  against  the  mayor,  for  disfranchising  an  attorney  of,  1685 

charter  surrendered,  1795 

not  spoken  of  as  a  corporation  until  the  reign  of  Charles  H.,  1796 

charter  of  incorporation  by  Charles  H.,  1798 

common  coimcil  first  appointed,  ib. 

common  clerk  first  appointed,  1799 

officers  of,  elected  under  their  former  charters  in  consequence  of  the  pro- 
clamation of  James  H.,  1824 

not  a  corporation  by  prescription,  1832 

writ  for  the  appearance  of  the  mayor  and  commonalty  of,  cited  by 
Brady,  1930 

charter—Anne,  1953,  1954 

charter — Charles  XL,  void,  1953 

evils  from  not  admitting  burgesses  at  the  leet,  2095 

question  upon  the  charter  of  Edward  III.,  as  to  the  king's  person,  2207 

question  upon  26  George  HI.,  c.  38,  s.  8,  2207, 2208 
Britons, 

laws  and  customs  of,  3 

laws,  policy  of,  as  administered  by  the  Druids,  ib, 
Bbitton, 

provisions  in,  and  observations  upon,  475,  47S 

view  of  frankpledge,  476 

outlaws,  decenna,  476,  477 

return  of  writs — coroner,  478 

scotale — toum — freemen,  ib. 

Brooke's, 

abridgment,  690 

observations  upon,  690,  691,  695—697 
Buckingham, 

entry,  Domesday,  200 

observations  upon,  202 
parliamentary  return  of  the  sheriff,  in  the  reign  of  Edward  I.,  494 
charter,  Philip  and  Mary;  1194 

observations  upon,  1197 
parliamentary  history,  1199,  1200 
erroneous  decision  of  the  committee  in  1660,  1200 
election  petitions  in  1690,  1695,  1714,  1200 
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Buckingham — eontimued. 

right  in  the  hailiff  and  12  hurgesses,  1896 
Brady's  opinion  disputed^  1909* 

Burgage  Tenure, 

all  boroughs  held  by,  167,  324,  413,  527,  830,  831 

referred  to  in  Magna  Charta,  480 

definition  of,  589,  830,  831 

Bletchingley  first  instance  of,  being  recognized  by  the  House  of  Com- 
mons, 1550 

right  of,  decided  to  be  in  Berealston,  which  had  been  recently  summon- 
ed, 1349, 

evils  of,  1352,  1353,  1372, 1380,  et  seq.  1386,  1551,  1569,  1644,  1646,  et 
seq.  1652,  et  seq.  1767,  1865,  et  seq.  2129,  et  seq. 
Vide  Boroughs,  Burgesses,  Members  to  Parliament,  Corporations, 
Freedom, 
Burgage  Tenure  (Scotland), 

boroughs  held  as  in  England,  323 
Burgesses, 

the  same  class  of  persons  at  the  present  day,  as  at  the  close  of  the  Saxon 
dynasty,  10 

trade  had  no  connexion  with,  22,  349,  687,  1920 

the  inhabitants/SB,  59^ 
C^  householder^jf?9,   81,  82,  95,  98,  160,  168,  170,  174,  175,  207,  217, 
220,  254,  259,  260,  273,  275,  277,  279,  281,  282 

term  when  first  occiu^,  63 

the  inhabitant  householders  paying  scot  and  lot,  72,  73,  79,  81,  82,  84, 
86,  87,  88,  93,  95,  96,  97,  98,  103,  105,  107,  108,  110,  124,  126,  127, 
131,  136,  150,  153,  154,  157, 158,  159, 160,  l6l,  167,  170,  l7l,  173, 
174,  175,  177,  178,  179,  181,  186,  200,  217,  874,  875,  1309,  1333, 
1348,  1405,  1562,  1563,  1576,  1591,  1635,  1636,  1638,  1639,  1645, 
1734,  1737,  1746,  1747,  1749,  1751,  1754,  1757,  1763,  1766,  1768, 
1728,  1776,  1851,  1873,  1894,  1896,  2033,  2034,  2035,  2094,  2096, 
2099,  2104,  2108,  2115,  2116,  2118,  2138 

not  created  by  tenure,  but  by  resiancy,  78,  83,  84,  86,  114,  154,  159, 
160,  164,  166,  175,  202,  203,  205,  207,  209,  214,  221,  239,  254, 
256,  274,  278,281,  289,  481,  484,  521,  526,  527,  930,  933,  1077 

exemptions  from  being,  80 

all  householders  not,  98,  109,  111,  112,  114,  155,  156,  159,  205,207 

no  regulations  in  the  early  charters,  for  the  creation  of,  382 

inaccuracies  of  Himie,  respecting  provisions  of  Merton  ei^lained,  434 

The  liberi  homines  of  the  common  law,  495 

commons  and,  the  same  class,  525 

men  and,  synonymous  terms,  662 

making  of,  874,  875 

unconstitutional  creation  of,  for  corrupt  purposes,  985,  990,  1297,  1306, 
1352,  1358,  1371,  1376,  1379,  1380,  1384,  1387,  1568,  1570,  1713, 
1754,  1763,  1767,  1848,  1854,  1855,  1865,  1869,  1879,  1886,  1887, 
1946,  1956,  I960,  1961,  1964,  2007 
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the,  of  Dartmouth,  called  the  populace,  984 

generality  of  the  expression,  1157 

admission  of,  in  Lichfield,  1184 

burgess,  an  office,  1310,  1518 

none  to  be  created  in  Huntingdon,  but  at  a  court  leet,  17 14 

regulations  against  non-resident,  in  Portsmouth,  1716 

exemplification  of  the  error,  that  tWQ  classes  of,  could  exist  for  difierent 

purposes,  1725,  1726 
no  body  of,  in  Truro,  Salisbury,  or  Colchester,  1746 
should  be  inhabitant  and  resident,  1961 
law  OT  settlement  connected  with  the  pnnciples  o^  1967 

Vide  Freemen,  Citizena,  Members  to  Parliament,  Burgage  Temn, 
Boroughs,  Corporations,  Freedom,  Heirs, 

Burgesses  (Scotland), 
all  of  one  class,  319 
creation  of,  323 

distinction  between,  and  upland-men,  324 
provisions  respecting,  324,  325,  329,  330 
householders,  331 

when  first  admitted  to  Parliament,  600 
first  public  mention  of,  809 

Burgesses  (Wales), 

ordinance  in  Cardiff,  that  no  persons  should  be,  unless  taxable  to  scot, 
1972,  1973 

BURGHWARA, 

derivation  of,  56 

BURGU, 

people  in  a  town  when  congregated,  called,  42 
directly  connected  with  "  pledge,"  328 

BuRGH-MOTE, 

court  of,  34,  43,  51,  52,  335 

BURHBREACHE, 

meaning  of,  17 

Bury  St.  Edmund's, 

charter  to  the  Abliot  of,  from  Henry  III.,  464 
suit  by  the  Abbot  of,  against  the  inhabitants,  1003 

observations  upon,  ib, 
not  mentioned  in  Domesday,  1589 
parliamentary  history,  1589>  1591 
indenture  signed  by  the  inhabitants,  directed  to  be  Mrithdrawn,  1733 

Bye-laws, 

power  of  making,  not  confined  to  corporations,  1078,  1079 
limits  defined  of  the  power  of  corporations  in  making,  1443 — 1453 
law  cases  relative  to  the  making  of,  in  the  reign  of  James  I.,  1523,  1524 
abuses  from  the  power  of  making,  1672 
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Casrlyon, 

chartei^-Edward  III.,  706 
chartei^Edward  IV.,  1028 

Calais, 

petition  from  the  buiy(e88e8,   as  to   the  inheritance   and  residence  of 
strangers,  671 

Callinoton, 

when  members  for,  were  first  returned,  1347 
right  of  election,  1348 

Caln«, 

entry — Domesday,  156 

obseivations  upon,  ib. 
aid  of,  339 

charter — Henry  III.,  471 

no  parliamentary  return  in  the  reign  of  Edward  I.,  494 
right  of  common  in,  1 194 
quo  warranto  against  the  borough,  1880 
tyrannical  conduct  of  C.  J.  Jefferies,  ib, 
right  *'  in  the  ancient  burgesses,''  2004 
municipal  and  parliamentary  history,  2193 — 2197 
leet,  2193 

exemptions  from  county  juries,  2194 
swearing  at  Ogbom  Court,  2195 

Cambridob  University, 

charters — Henry  III.,  466,-458,  464 

observations  upon,  457>  458 
charter— Edward  II.,  587 
return  of  the  talliage  of  the  scholars,  588 
charter— Edward  III.,  588,  648,  649 

observations  upon,  649 
charter^Richard  II.,  736,  737 
charters — Henry  IV.,  787 
king's  grant  to,  void,  ib. 

from  the  spiritual  character  of,  considered  to  be  incorporated,  ib, 
enactments  against  the  Irish,  834,  835 
charter — Henry  VI.,  giving  the  chancellor  of,  power  to  inquire  what 

nuisances  existed,  &c.,  by  the  good  men  of  the  town  and  county  of 

Cambridge,  849 
arrangement  of  disputes  between  the  scholars  of  and  burgesses,  relative 

to  cognizance,  1052,  1053 
not  incorporated  by  Henry  VIII.,  1124 
ordinances  respecting  strangers  and  servants,  ib. 
incorporation  of,  1318 
disputes  with  the  townsmen,  1319,  1320 
power  of  sending  members  to  Parliament,  1579 

Cambridge  Town, 

entry — Domesday,  215 
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Cambridge — continued, 

observations  upon,  216 
aid  of  the  borough,  339 
granted  at  fee-farm,  by  Henry  II ,  340 
charter — John,  408 
charter— Henry  III.,  456,  467 
charter — Edward  II.,  586,  595 
suit  respecting  the  privileges  of  the  burgesses,  649 
return  of,  upon  the  Nonse  Rolls,  673 
men  of,  render  an  account  in  the  exchequer,  737 
mayor  and  commonalty  claim  cognizance  of  a  plea  for  an   assault  and 

false  imprisonment,  ib. 
charter — Henry  IV.,  788 

mayor  and  bailiffs  claim  a  fair  at  Steresbridge,  928 
nothing  said  of  their  being  a  corporation,  ib, 
arrangement  of  disputes  between  the  University  and  burgesses,  1052, 

1053 
incorporation  of  the  bailiff,  and  two  knights  of  the  county,  1117>  IH^ 
privileges,  reserved  by  1  &  2  Philip  and  Mary,  cap.  7»  1178 
immunities  granted  to  the  inhabitants,  1 1 80 
townsmen  of,  disputes'with  the  university,  1319,  1320 
University,  1321 
charter — James  I.,  1579 
charter — Charles  I.,  1666 
charter — Charles  II.,  1708 

Cambridge  County, 

talliages  assessed  on  the  boroughs  and  demesnes  of  the  king  in,  588 
case  of,  1561 

Camelford, 

charter — Henry  III.,  471 

right  of  election  in  1660,  decided  to  be  in  the  freemen  and  inhabitaDts 

of,  1751 
rights  of  burgesses  claimed  by  the  freemen  and  inhabitants  of,  1839 
parliamentary  decision,  1796,  2U5 

Canterbury, 

entry — Domesday,  75 

the  king's  reeve,  7^,  83 

churches  in,  had  their  customs  as  in  the  time  of  King  Edward,  i6. 

burgess-ship  in,  did  not  depend  upon  tenure,  78 

burgesses  the  resiant  householders,  ib, 

burgesses,  persons  exempt  from  being,  80 

merchant  guild,  ib. 

burgesses  of,  the  householders,  81,  82 

borough  jurisdiction,  82 

charter — Henry  II.,  336 

inhabitants  of,  the  burgesses,  ib. 
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charter — Queen  Eleanor,  369 
observationB  upon,  ib, 

charter — John,  409 

charter— Henry  III.,  465 

complaint  of  the  men  of  the  Abbey  of  St.  Auguatin  of,  526 

chartei^Edward  I.,  546 

aldermen  of  the  aldermanries,  546 

charter— Edward  II.,  595 

charteiv- Edward  III.,  665 

commission  issued  respecting  the  complaint  of  the  Archbishop,  ib. 

charters — Richard  I.,  745,  746 

bailiffs  and  citizens'  power  to  tax  all  houses  of  foreigners,  denizens,  and 
men  of  the  holy  church  within  the  city,  746 

charter — Henry  IV.,  789 

citizens  to  hold  in  burgage,  791 

charter  of  incorporation  to,  by  Henry  VI.,  884 — 887 

the  recital  folse,  887 

second  charter  to,  by  Henry  VI.,  887, 888 

charter— Edward  IV.,  963—965 

liberties  confirmed  to  the  mayor  and  aldermen,  117 

provisions  for  the  improvement  of  the  riv^r  at,  1132 

controversy  between  the  Prior  of  St.  Gregory's,  and  the  mayor  and  com- 
monalty of,  ib. 

agreement  between,  1 134 

charters,  surrendered,  1822 

James  II.  appoints  the  municipal  officers,  ib. 

right  of  corporators  and  exclusive  bodies  destroyed,  as  contended  for  by 
Brady,  1910—1912 

Canon  Law, 

same  policy  pervaded  the,  as  the  common  law,  respecting  residence  624 

Cantreds, 

country  divided  into,  569 

Canute, 

laws  of,  43 

freemen  bound  to  place  themselves  in  decenna,  44 
'  re«iants  bound  to  attend  the  leet,  ib. 
provisions  against  infamous  characters,  45 
provisions  for  friendless  men,  ib. 
ecclesiastics  exempt  from  the  leet,  46 
title  to  lands  to  be  settled  before  the  whole  borough,  ib. 

Cardiff, 

grant  of  burgages,  419 
charter— Edward  II.,  601 
charter— Edward  III.,  704—706 
burgages,  mentioned,  705 
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inquests  to  be  taken  by  the  inhabitants,  706 

observations  upon,  ib. 
charter — Richard  II.,  778 
charter — Henry  V.,  833 
charter — Countess  of  Worcester,  941 
charter— Earl  of  Warwick,  942,  943 
chartei^—Edward  IV.,  1028 
charter — Richard,  Duke  of  Gloucester,  ib. 

exemplifications  of  Queen  Elizabeth's  charters  to  the  burgesses,  1467 
charter— James  I.,  1624 
charter — James  II.,  1842 

an  ordinance  that  all  honorary  and  out-burgesses  should  not  enjoy  the 
privileges  of  the  borough,  unless  taxable  to  the  town  charges,  1977 

Cardigan, 

charter — John,  419 

charter — Henry  III.,  475 

chartei>-Richard  II.,  777 

charter — James  I.,  1677 

leet,  presentments,  2108,  2109 
Carmarthen, 

charter— John,  419 

charter— Henry  III.,  475 

charter— Edward  II.,  601 

mandamus,  mayor,  2061 

charter— George  III.,  2160 

bye-law  transferring  right  of  election  held  illegal,  2163 
residence,  office,  2173 

Carnarvon, 

charter— Edward  I.,  567,  568 
Carrickfsrqub, 

charter— Elizabeth,  ordering  them  to  return  the  secretary  to  the  lord 
deputy,  as  one  of  the  burgesses,  1463 
Carlisle, 

aid  of,  321 

charter— Henry  III.,  470 

charter — ^Edward  II.,  594,  595 

charteiv— Richard  II.,  749 

mandamus  against  the  mayor,  to  restore  a  capital  burgess,  201 1 

parliamentary  and  municipal  history,  2132 

not  mentioned  in  Domesday,  ib. 

mushroom  freemen,  2133,  2134 

disfranchisement  for  non-residence,  2132 

interpolations  in  records,  2134 

quo  warranto,  2135 

no  connexion  between  the  guilds  ftnd  municipal  constitution,  2136 
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Carlow, 

charter,  James  I.,  1621 

CARTiB  A.NT1QVM,  378 

Cashell, 

inquisition  in  the  reign  of  Elizabeth,  finding  the  lands,  as  held  in  free 
burgage,  1482 

Castlbs, 

distinct  from  boroughs  and  cities,  49,  327,  342,  1661,  1828      *    ^. . 
tobewatched,  61,  113  "^ 

Castles  {Scotland), 

distinct  from  boroughs^  327 

Cecil  Papers,  1171  to  1173 

respecting  Poole,  1119  to  1220 

Cerne, 

abbot  of,  claims  a  payment  from  his  men  inhabiting  within  the  decenna 
of  Melcombe,  526 

Charters, 

all,  essentially  the  same,  45 
restoration  of  (Ireland),  1809 

Charles  I., 

reign  of,  1627  to  1680 

observations  upon  the  commencement  of,  1627 — 1632 

disputes  between,  and  the  commons,  as  to  tonnage  and  poundage,  1686 

ill^[al  practices  of,  1636,  1637 

restoration  of  eight  boroughs  sanctioned  by,  1644,  1645 

unconstitutional  proceeding  of  the  conunons,  1655—1658 

the  constitution  suspended,  1658 

Charles  II., 

reign  of,  1689—1817 

period  when  the  greatest  irregularities  were  introduced  in  the  granting  of 

charters,  1704,  1705 
removal  of  municipal  officers,  17 16 
court  leet  in  practice,  1723 

citisens  of  London  the  same  as  in  the  reign  of  James  I.,  1731,  1732 
power  of  the  crown  in  the  granting  of  charters,  1774,  1775 
opinion  of  Chief  Justice  Pratt  as  to  the  charters  granted  by,  2012 
observations  upon  the  close  of  the  reign,  1776  et  seq. 
quo  warranto  against  the  dty  of  London,  1778 — 1794 
observations  upon,  ib. 


-  against  Bristol,  1795,  et  seq. 

Ipswich,  1799 

Chester — Romney — ^Petersfield,  1800 
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Charles  II. — continued. 

restoration  of  charters,  1809 

r^mnU^Ajng  ||}|^j^ri/^»^p  |ipTi  the  reim  of^  181^.,  t^j6  _       ""^^^ 

Ide  Bonmghs,  Burgesses,  FVeemen,  Freedom^  Members  ofParUmaA, 
Burgage  Tenure.  -.  . . 

Charters, 

regulations  for  the  preservation,  600 

the  king's,  not  sufficient  to  entitle  a  town  to  send  members  to  ParliaxDent, 
664,  1256 

observations  upon  the  doctrine  of  usage  respecting,  774 

list  of,  granted  by  Philip  and  Mary,  1181 

perversion  of^  1184.  1185,  1211,  1219 

doctrine  respecting  the,  of  the  crown,  1203 

surrender  of,  when  void^  1264^  ^^fifi     — 

period  when  the  greatest  irregularities  were  committed,  1 704,  1 705 

power  of  the  crown  in  the  grnntipg  nf^  \*f*l\ — i^Tfi 

surrender  caused  by  C.  J.  Jeffisries,  1794 

quo  warranto  against  London,  1768 — 1776 

Bristol,  1795 

Ipswich,  1799 

Chester,  1800 

Romney,  ib. 

Petersfield,  ib. 

subserviency  of  the  commons  to  James  II.  from  the  seieure  of,  1817— 
1820  ""  " 

debates  upon,  that  were  granted,  altering  the  ancient  manner  of  elec- 
tion, 1823 

unconstitutional  powers  obtained  by  James  II.  by  the  seizure  of,  1834, 
1836 

proclamation  for  the  restoration  of ,  1836,  1837 
•Chbpyng  Toriton, 

exonerated  from  sending  members  to  Parliament,  669 

Chester, 

entry — Domesday,  261 

observations  upon,  263 
charter — Henry  I.,  305 

observations  upon,  ib. 
complaint  of  commons,  525 

observations  upon,  525,  526 
charter  by  Edward,  Prince  of  Wales,  663 

men  of  tiie  county  of,  complained  by  the  commons  of  1 1  counties  for 
their  depredations,  and  escaping  punishment  by  reason  of  their 
franchise,  773 
charter,  Henry  V.,  824 
entry  of  freemen  at  the  portmote  court  903 

observations  upon  the  admission  of  freemen  for,  904,  905 
inhabitants  of,  claim  exemption  from  subsidies,  905,  906 
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Chester — ooniinued. 

county  palatine  of,  not  subject  to  the  general  laws  of  the  realm,  1082 

a  county  palatine  by  prescription,  1083 

charter — Henry  VII.,  ib.  et  seq. 

regoktions  as  to  the  shire  days  for  the  county  palatine,  1111 

petition  of  the  inhabitants'  for  burgesses  to  Parliament,  11X6,  1117 

ancient  forms  for  admission  of  burgesses,  U39>  1140 

admission  to  the  freedom,  being  for  the  purpose  of  permanent  resi- 
dence, 1139 

statute  of  the  first  of  Edward  VI.,  relative  to  the  county  palatine,  1146 

great  bill  of,  1165 

letters  respecting  the  non-inhabitancy  of  the  municipal  officers,  1 312 — 1 314 

usurpations  in  the  corporation,  1324,  1325 

interference  of  James  I.  in  the  corporation,  1509 

admission  into  the  trading  companies,  distinct  from  burgess-ship,  1510 
—1512 

letters  among  the  Harl.  MSS.  respecting  the  restitution  of  Birchley  to 
his  freedom,  ib. 

charters  surrendered,  1800 

restored,  1825 

improper  admission  of  freemen,  1886 

right  agreed  in  the  freemen,  1 897 

corporation  by  prescription,  2173 

usurpations,  2174 

companies,  aldermen,  2175 

non-residents,  2178 

honorary  freemen,  2179 

usage,  ib. 

rigfatt  of  municipal  election,  ib.  .  ^  * 

charters — Charles  II.  and  James  II.,  2180,  2181 

charters — ^Charles  II.,  2182 

charter— Henry  VII.,  2183 

mandamus — usage,  2184 

meaning  of  the  king's  charter  altered,  2222 

Lord  Kenyon's  opinion  canvassed  as  to  usage,  2223 

Chichester, 

entry — Domesday,  92 

burgesses,  93 

confirmation  of  merchant  guild,  ib. 

burgesses,  the  inhabitant  householders  paying  scot  and  lot,  93,  94 

charter — Stephen,  320 

guild  merchant  treated  as  distinct  from  the  borough,  ib. 

charter  to  the  bishop  of,  by  Edward  I.,  525 

parliamentary  decision  respecting,  in  1690,  1734 

Chippenham, 

charter,  Henry  III.,  47o 
charter  of  incorporation — Mary,  1184 

7h 
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Chippcnham — continued. 

ancient  burgesses  of,  11 90 

parUamentary  history,  ib,  et  seq. 

election  petition  in  1623,  ib.  et  seq. 

right  of  common,  1193 

parliamentary  proceedings  in  1694,  1194 

parliamentary  and  municipal  history,  1803,  2141,  2142 

Christchurch, 

entry — Domesday,  109 
charter,  (A.  D.  780),  292 
special  writ  for  talliaging,  588 
charter — Edward  II.,  595 
parliamentary  history,  1305,  1306 

Church, 

provisions  as  to  its  rights,  14,  294 

customs  as  free  as  in  the  time  of  King  Edward,  76 

exemption  from  taxes,  37>  1443 

'—  from  Danegeld,  48 

Churchwardens, 

incorporation  of,  explained,  1080 

CiNauE  Ports, 

Dover  not  mentioned,  75 

Sandwich,  ditto,  86 

Romney,  ditto,  87 

provisions  respecting,  in  Bracton,  481 

charter — Edward  I.,  529,  530 

barons  of,  daim  not  to  be  placed  upon  assizes,  &c.  by  reason  of  foragD 

tenure,  530  ^ 

observations,  531,  532 

custumals  of  embody  the  chief  topics  of  the  Saxon  and  early  oommon 

law,  532 
observatioiis  upon,  533,  540 
copies  of  the  custumals  ordered  by  the  constable  of  the  castle  of  Dover,  533 
provisions  for  the  election  of  mayor,  534,  535 
■  for  strangers,  537,  538 

for  freemen,  538,  639 

exemptions  of  the  barons  from  serving  upon  inquisitions,  &c.,  557 

exemptions  claimed  for  the,  562 

charter — ^Edward  II.,  595 

privileges  pleaded,  607 

not  incorporated,  ib. 

complaint  against  the  men  of,  by  the  men  of  the  county  of  Sussex,  670 

entry  of  the  baroiis  upon  the  Nonae  Rolls,  673 

charter— Edward  IV.,  998  to  999 

right  of  the  inhabitimts  to  be  impleaded  within,  1687 

charter— Charles  II,  1701,  1702 
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CiRBNCBBTBB, 

grant  of  the  priory,  913 

paxiiamentary  and  municipal  history,  1281 — 1282,  1664 

right  agreed  to  be  in  the  inhabitants,  1895 

not  entered  in  the  Terra  R^^is,  1929 

Brady's  assertion  that,  was  no  borough,  1935 

CiTIBS, 

a]],  boroughs,  49,  259,  1016 

boroughs  not  always  cities,  49,  113 

castle  of,  distinct  from,  49,  260,  327,  342,  727,  1661,  1828 

to  be  watched,  61 

derivation  of,  81 

demesnes  of  the  king  distinct  from,  374,  1927,  1928 

distinction  between,  and  counties,  553 

doctrine  of  mortmain  did  not  apply  to,  727,  728 

incorporation  no  essential  connexion  with,  825,  828,  1013 

See  Boroughs,  Burgoffe  Tenure,  Burgesses,  Corporations,  Freedom, 
Freemen,  Members  qf  Parliament . 

Citizens. 

term  described,  379,  380 

of  London  and  other  places  judicially  defined,  634,  699,  148Q 
men  and,  synonymous,  1157  "  "^ 

Vide  Freemen,  Inhabitants. 

Civil  Law, 

few  traces  of  m  the  Saxon  periods  of  our  history.  5 

Lucius  petitions  Eleutherius  for  their  estabhshment  in  Britain,  ib, 

introduction  of..6 

vagrancy,  provisions  against,  8 

Civil  and  Ecclesiastical  Government, 
union  of,  37 

See  Ostford  and  Cambridge  Universities, 

Clarendon,  Constitutions  of,  342 
observations,  ib* 
renewal  of,  344 
observations,  ib. 

Clergy, 

freedom  from  taxes,  37 

distinction  between,  and  laity  in  Magna  Charta,  37 

exemptions  from  all  teinporal  jurisdictions,  426 

Clithbrob, 

charter— Edward  L,  545 

observations,  ib. 

when  members  first  returned,  1355 
no  mention  of,  in  Domesday,  ib. 
never  incorporated,  ib. 

7h2 
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Clit  h  B  roe — contifmed. 

parliamentary  history,  1355  to  1365 

improper  conduct  by  the  bailiff,  relatire  to  the  admisnon  of  freefflen, 
1358 

observations  upon  the  court  leet,  1362 

right  ifi  freeholders  only  that  had  estates  for  life,  1758 
Clonmbl, 

quo  warranto,  2065 

incorporated,  fifth  James  I.,  2068,  2069 

COCKKRMOUTH, 

charter — Edward  I.,  522 
parliamentary  rights  restored,  1644 

COLCHBSTBR, 

entry — Domesday,  273 

observations,  274 
aid  of,  321,  339 
fee-farm,  ib. 

charter — Richard  I.,  365 
rolls  of,  558 

constitutions  of,  in  the  reign  of  Richard  II.,  747,  748 
wilful  interlineations,  748 

observations,  ib. 
early  returns  of  members  to  parliament,  749 
inhabitants  of,  the  burgesses,  ib. 
constitutions  of,  the  reign  of  Henry  IV.,  795 

wilful  interpolations,  ib. 
return  of  members  to  Parliament  for,  "  by  the  men,  sufficient  within  the 

borough,  dwelling  and  residing,".  796 
charter — Henry  VI.,  883 
ordinances — in  the  reign  of  Henry  VI.,  899 — 902 

burgesses  defined,  899 

duties,  900 

qualifications,  900,  901 
observations,  901 

return  to  Parliament  (A.D.  1454),  902 
charter — Henry  VI.,  ib. 
grant  to  the  priory,  913 
charter— Edward  IV.,  968 
letter  to  the  burgesses  by  Henry  VIIL,  1093 
Queen  Elizabeth's  interference  in  the  elections,  1346 
constitution  of,  in  the  reign  of  Elizabeth,  1346,  1347 
mandamus  to  restore  "Northen"  to  his  burgess-ship,  1517 
burgess-ship  an  oflice,  1518 

common  council  endeavouring  to  exclude  the  commonalty,  1519 
u8\irpations  of  the  select  body,  1634 
charter— WUliam  III.,  1838,  1844 
right  agreed  to  be  in  the  freemen,  1896 
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CoLCHBSTSR — Continued. 

parliamentary  and  municipal  history,  1955 — 1964 

charter — Charles  I.,  1956 

charter — Charles  II.,  ib. 

surrender  of  the  charter,  ib. 

charter— William  III.,  1757 

usurpations  by  foreigners,  1956—1964 

making  of  freemen  after  teste  of  writ,  I960 

charter— George  III.,  1963,  2160 

making  of  freemen  for  election  purposes,  1964 

eommon  councilmen  free  buvgesses,  2214 

COLBRAINB, 

mayor  refuses  to  call  a  council  at  the  request  of  the  aldermen,  1980 

COMBUROSNSBS, 

the  inhabitant  householders  paying  scot  and  lot,  107 

Commonalty, 

definition  of  the  term,  and  generality  of  expression,  371,  440—442,  562, 

563,  597,  628,  629 
when  introduced,  440,  451 
action  does  not  lie  against,  698 
recognized  by  law,  though  not  incorporated,  892 

monies  paid  to  the,  added  to  the  common  stock,  for  the  benefit  of  the 
town,  1101 

Common  Council. — See  London. 
first  mention  of,  53 
of  the  kingdom,  61,  293 
term  explained,  303,  387,  551,  690 

imly  a  delegated  authority,  293,  690,  645,  981,  1490, 1519,  2023 
originally  juries  at  the  leet,  194,  1738 
and  community  decided  to  be  synonymous,  1834 

Common  Law, 

difiiculties  accompanying  a  departure  from  the,  94,  97,  114,  123,  181, 
182,  184,  195,  199,  240,  250,  906,  1393,  1443,  et  seq.,  1504,  1510, 
1512,  1519,  et  seq.,  1535,  et  seq.,  1549,  1551,  1560,  1568,  et  seq., 
1601,  et  seq.,  1613,  1647,  et  seq.,  1686,  1687,  1746,  1750,  1753, 
1759,  1763,  1767,  1848,  1852,  et  seq.,  1870,  1955,  et  seq.,  1993, 
2008,  2019,  2035,  2041,  2045,  2059,  2069,  20S9,  2094,  2101,  2113, 
2118,  «^  seq.,  2186,  et  seq. 

Common  Sbal, 

purposes  of,  443 

not  characteristic  of  a  corporation,  443,  495,  1370 

ecclesiastical  bodies  acting  under,  555 

Communam, 

grant  of,  to  London,  370 
observations,  ib.,  371 
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Common  Stock, 

proviskms  respecting,  300,  1504 

COIIMUNITAS, 

term  defined,  658 

Common, 

cases  of.  Costard  o.  Wingfield,  1529 

Sir  Thomas  Hatten,  1533 

Gateward's  case,  1538—1544 

observations  passim,  from  1529  to  1554,  that  inhabitants  can  prescribe 
for  right  of  conmion,  and  the  accuracy  of  the  judges'  opimooi 
questioned, — See  Introdmeium,  zxv 

Commonwealth, 

constitution  suspended  during  the,  1681 

ordinances  enacted,  1684 

when  the  ordinances  were  made  by  the  "  Lords  and  Commons,**  ib. 

when  the  ordinances  were  made  by  the  ''  Commons,'*  ib. 

declared  to  be  high  treason  '*  to  assert  that  the  Commons  in  ParliaDieBt 

had  not  the  supreme  authority,"  ib. 
titles  granted  to  Oliver  Cromwell,  1689 
ordinance  relating  to  the  pacification  of  Scotland,  1685 

COMMOTBB  AND  CaNTREDS, 

Wales  divided  into,  1106,  1143 

Companies, 

under  the  Roman  government,  8 
dissolution  of,  9 

CONOLETON, 

charter — Henry  de  lAcey,  1333 

injunction  issued  on  the  complaint  of  the.  mayor  and  commonalty,  1334, 

1335 
charter — Elizabeth,  1335 
privileges  enjoyed  by  inhabitants,  under  the  name  of  burgesses^  1336— 

1338 
complaints  of  encroaiq|^ent8  upon  the  inhabitants,  1338 — 1340 
examples  of  the  abuses  introduced,  1340 — 1344 

CoRPE  Castle, 

charter — Henry  III.,  470 

when  first  returned  members  to  Parliament,  1350 

the  same  privileges  granted  to,  as  the  barons  of  the  Cinque  Ports,  ib. 

charter — Charles  II.,  ib. 

members  nominated,  by  Sir  Edward  Coke,  ib. 

parliamentary  history,  1351  to  1353 

abuses  of  the  constitution  of  the  borough  exemplified,  1353 

Cork, 

citizen  of,  swearing  fealty  to  Henry  II.,  345 
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Cork — continued. 

charter — Henry  III.,  474 

charter — Edwvd  IL,  603 

charter— Edward  III.,  707 

charter — Henry  V.,  832 

charter— Henry  VII.,  1088 

charter— Henry  VIIL,  1140 

charter— Edward  VI.,  1176 

charter— Elizabeth,  1460 

early  admissions  to  the  freedom,  1622 

questions  to  the  judges  as  to  the  corrupt  election  of  the  mayor  of,  1623 

answer  of  the  judges  thereupon,  1 623 
charter— Charles  I.,  1677—1679 
bye-laws,  2017 — 2020 
charter — George  II.,  2020 
admissions  to  freedom,  ib,  2021 

Cornwall, 

no  boroughs  nor  burgesses  entered  in  Domesday,  172 
no  aid  from  any  borough  in,  upon  the  pipe-rolls,  322 
first  charter  to  any  borough  in,  368 

observations  upon,  ib. 
regulations  respecting,  434 
parliamentary  return  for,  in  the  reign  of  Edward  I.,  494 

observations  upon,  555,  556 
charters  by  the  duke  of,  to  the  boroughs  in,  556 
made  a  duchy,  665, 666 
petition  from  the  commonalty,  666 
petition  from  the  commons  of  the  shire,  893 
system  of  tythingsand  decennae  in  full  force,  893.  894 

Ide— -Apprentices,  Boroughs,  BurgesseSy  hVeemen,   Freedom,  Inhabi- 
tants, Leets,  London,  Members  to  Parliament,  et  Index  locorum passim. 
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principles  of,  7,  1 1 1 5  \ 

freedom,  no  reference  to,  22,  177,  349,  2046  \ 

no  trace  of,  55,  781 
inaccuracies  of  Dr.  Brady,  96,  111,  115,  118,  120,  164,  256,381,  1900— 

1938,  2162 
not  requisite  to  constitute  a  borough,  90,  165,  254,  255,  259,  263,  422, 

873,  1046 
holding  at  fee-form  not  essential,  214,  354 
select  bodies,  231,  1448,  1731 
apprentices  had  not  their  origin  in  any  principle  belonging  to,  235,  698,  | 

722,  etseq.  762,  etseq.  1099,  1100  j 

no,  by  prescription,  486,  713,  722  ^ 

doctrine  of,  not  understood,  107,  608,  621,  825,  1039  / 

common  council  only  a  delegated  authority,  243,  690,  645,  981,  1490,        ^' 
^    1519,  2023  / 
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Corporations — contmued. 

first  mention  of,  689,  690,  693,  867 

interpolation  of  the  word,  upon  the  printed  edition  of  the  ■tatutes,  7 16 

first  petition  to  have  the  privileges  of,  801 — 803 

improper  iise  of  the  word  in  the  Year  Books,  804, 805, 807,  839«  914,  91 7, 

919,  925 
first  mention  of  corporate  doctrines  as  applied  to  towns,  91 B 
first  modem  doctrine  as  to,  1013 
early  usurpatinim  nfj,  1047,  1731 
doctrine  first  asserted  of,  by  prescription,  1068 
bye-laws,  power  of  making  not  confined  to,  1078,  1079 
unconstitutional  creation  of  freemCTi  by,  for  corrupt  purpoeeg>  &85.  990, 
1297>  1306,  1352,  1358,  1371,  1376,  1379,  1380,  1384,  1387,  1568, 
1570,  1713,  1754,  1763,  1767,  1848,  1854,  1855,  1865,  1869^  1879, 
1886,  1887,  1946,  1956,  I960,  1961,  1964,  2007 
Umits  defined,  1443—1453 
law  cases  relative  to,  James  I.,  1523,  1524 
abuses  from  the  power  of  making,  1443,  1522,  1528,  1673 
gaeof^  1448— 1453 

mischiefs  of^  1448,  1816 

illegality  and  absurdity  of,  1450 — 1452 
legal  dednidon  ot,  1520        ^ 

observations  upon,  ib.  et  seq. 
bill  of,  1882—1885 

conduct  of  Chief  Justice  Jefferies,  1883 

mcorporatibn  distinct  from  municipal  and  parliamentary  righto,  1884 
erroneous  judpnentof  the  CourTof  K'^g*?  Rp"**!*  ""  *^i  1722 
act  for  regulating,  1882 

debate,  1883,  1884 

observations,  1884,  1885 
11  George  I.,  for  regulating  of,  1981,  1982 

fmiproper  COnstniCtinn  nf  m^^rta  pf  l^w^  l  pR3.  1984 

improper  application  of  the  tenn  in  the  reign  of  George  L,  2012 

Corporation  Commission, 

prerogative  of  the  king,  2269 

Corporations  (IrelaneO, 

no  ancient,  in  Ireland,  1462 

letter  from  the  Earl  of  Orrery  to  Lord  Ranelagh,  aa  to  the  adminion  of 

merchants  into,  1808 
letter  from  the  Earl  of  Clarendon  to  Lord  Sunderland,  to  allow  Catholics 
into,  without  tendering  the  oath  of  supremacy,  1808 

Council, 

of  prelates,  barons,  &c.  in  the  reign  of  Henry  L,  301,  302 

Countiks, 

distinction    recognized  between,  and  cities  and   boroughs,   254,  255, 
269,  263,  553 
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County, 

diviflions  of,  26,  27,  54,  209,  221,  262 

County  Courts, 

inaccuracies  of  Hume  respecting,  424 
provisions  respecting,  432,  1147 
members  returned  in,  explained,  828, 829 

Courts  CScotlandJ, 

analogous  to  the  courts  leet,  326 

■ 

Coventry, 

entry — Domesday,  255 

charter — Henry  II.,  338 

charter — Henry  III.,  469 

confirmation  to  the  prior  and  convent  of  the  church  of,  ib. 
observations,  469,  470 

charter — ^Edward  I.,  529 

charter — Edward  III.,  650 

charter  to  the  merchants  by  Edward  II.,  ib. 

writ,  containing  the  complaint  of  the  men  as  to  their  taxation,  651 

charter — Richard  II.,  749 

mayor  and  baiMs  claim  cognizance  of  a  plea  of  debt,  794 

charter — Henry  VI.,  881,  882,  883 

Henry  VIII.,  888 

prescription  by  usage  recognized,  1018 

charter— Edward  VI.,  1159 

exempted  out  of  the  himdred  of  OfSey,  1433 

charter — James  I.,  1498 

case  of  the  disfranchisement  of  Warren,  one  of  the  common  council- 
men,  1528 

return  of  members  disputed,  1632 

argument  of  Sir  Edward  Coke,  as  to  the  return  of  a  non-reisiant,  not- 
withstanding the  statute  of  Henry  V.,  1633 

election  of  1660  declared  void^  1750 

Cnihtkn  Gild, 

charter  to,  307 
observations  upon,  ib. 

CoxR  Manuscripts,  1820 

Crick  LADB, 

entry — Domesday,  157 
charter — Henry  III.,  471 
first  return  to  Parliament,  600 

right  of  election  agreed  to  be  in  the  freeholders,  copyholders,  and  lease- 
holders, for  three  years,  1833 
entry  of,  by  Brady,  1809 
act  for  the  prevention  of  bribery,  2090 
parliamentary  history,  1776,  2114,  2115 
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Crimes  (ScotlatuO, 

book  concerning,  711 

Criminal  Law, 

administnttion  of,  in  the  gemote,  34 

CULBOSS, 

charter — James  VI.,  1466 

Cumberland, 

men  of  the  county  released  from  all  subsidies,  789 
case  of  the  county  of,  reported  in  Glanville,  1565 

Customs  Ancient, 

continuance  of,  60,  72,  81,  101,  114,  161,  193,  205,  209>  223,  235,  241, 
268,  294,  317,  319,  334,  325,  339,  346,  353,  420,  421,  443,  483,  484, 
491,  531,  572,  573,  574,  578,  584,  586,  615,  618,  667,  668^  677,  687, 
702,  718,  765,  769,  800,  803,  804,  818,  899,  905,  920,  1045,  1099, 
1106,  1110,  1117,1126 

Dacorum, 

toum  always  held  within  the  hundred  of,  936 

Danes, 

colony  of,  settled  in  Derby,  Nottingham,  Leicester,  Lincoln,  and  Stam- 
ford, 28 

Dabtmouth, 

charter — Henry  III.,  471 

bailiffs  claim  cognizance,  700 

history,  972 — 997 

first  returned  members  to  Parliament  in,  298,  1973 

return  of  an  inquisition  ad  quod  damnum,  974 

ifj}  p«^^«^"s  residina  in,  free  ft»rgflhTfffr  ^ 
charters— Edward  III.,  974,  975 
charter — Richard  lL,ib, 
members  for,  returned  in  the  county  court,  ib. 
charter — Edward  IV.,  ib. 

observations,  976, 977 
indenture  between  Henry  VII.  and  the  mayor  and  burgesses,  977 
chartei^Henry  VIII.,"  978 
transactions  at  the  "  curia  regalis,"  978 
persons  made  free  burgesses,  979 
charters — Edward  VI.  and  Mary,  ib. 
constitutions  of,  ib. 

observations  upon  the  power  of  makimg  freemen^  ib. 
a  person  ordered  to  be  disfranchised,  fmd  treated  as  a  foreigner,  980 
charter — Elizabeth,  ib. 

mayor  of,  prosecuted  for  misconduct  at  the  court  leet,  ib. 
admission  of  freemen,  ib. 
charter — James  I.,  981 
corporation,  term  of,  never  occurs  in  the  early  documents,  ib. 
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Dartmouth — eoniiimed. 

person  re-^idmitled  to  his  freedom,  981 

common  comicil  of,  only  a  committee  of  representatives,  ib. 

interference  of  the  Earl  of  Northampton  in  the  election  of  members  to 
Parliament,  982 

"  freemen  of  the  corporation,"  a  term  totally  unknown,  ib. 

change  in  the  entries,  as  to  the  admission  of  freemen,  ib. 

parliamentary  dedsion  in,  658,  983 

inhabitants  of  the  borough  had  not  voices  together  with  the  freemen  of 
the  borough,  983 

constitution  of,  prohibiting  any  person  being  made  free  without  Uie  con- 
sent of  seven  magistrates,  984 

burgesses  of,  called  the  '^  populace,"  ib. 

petitions  to  Parliament,  against  the  retmn  for,  in  1672 — 1685,  ib. 

petition  in  1689,  985 

mode  of  making  freemen  in,  decided  to  be  illegal,  985,  986 

mayor  of,  ordered  into  custody,  986 
observations  upon,  986,  987 

disfranchisement  of  a  freeman  by  the  whole  commonalty,  987 

petition  to  Parliament  in  1698,  ib. 

usurped  usages,  988 

liberties  claimed  by  tiie  burgesses  of,  988,  989 

decision  of  the  Court  of  King's  Bench,  989 

mandamus  issued  to  admit  apprentices  as  freemen,  ib. 

petition  to  Parliament  in  1701,  990 

abuses  of  tiie  present  system  of  admitting  freemen  exemplified,  991 

mayor,  aldermen,  and  magistrates  usurped  the  right  of  making  freemen,  ib. 

"  alderman,"  first  mention  in,  992 

petition  to  Parliament  in  1793,  ib.,  et  seq. 

observations,  ib.,  et  seq.  ^ 

petition  of  the  inhabitants,  respecting  the  preservation  of  the  have&s  in 
the  west,  1097 

Daventry, 

prior  and  convent  of,  pray  for  a  grant  of  frankpledge,  597 

Deal, 

Charter— William  III.,  1844 

Decenna, 

all  persons  bound  to  be  in,  49 

regulations  of,  53,  476,  482,  483,  554,  571,  572 

Derby, 

entry — Domesday,  264 

"  burgenses  minutos,"  explanation  of,  265 

observations,  266 
aid  of,  339 
fee-ferm  of,  ib. 
charter,  John,  410 
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Derby — continued, 

charter,  Henry  III.,  467 

parliamimtary  return  in  the  reign  of  Edward  I.,  494 
quo  wto!anto  against  the  burgeaaes,  674 

writ  of  covenant  against  the  mayor  and  commonalty  by  the  noayor  and 
commonalty  of  lincohi,  694 
observations,  695, 
charter,  Henry  VI.,  883 
pailiamentary  history,  2110 — 2114 
election  of  mayor,  2111 
making  freemen,  21 12 
advantages  of  court  leet,  ib. 

Dbmesnbs  of  thb  King, 

separate  from  cities  and  boroughs,  374,  1927,  1928 

Dbvizbs, 

entry — Domesday,  157 

charter — Stephen,  322 

charter — John,  410 

charter — Henry  III.,  471 

town  and  castle  taken  by  the  king,  562 

charter — James  I.,  1493 

intended  for  the  benefit  of  the  inhabitants,  1494 

question  upon,  2216,  2217 

charter — Charles  I.,  1667 

charter — James  II.,  1821 

parliamentary  history  during  the  year  1688,  I860 

not  a  corporation  by  prescription,  ib. 

right  agreed  "  in  the  free  burgesses,"  1827 

D'Ewbs'  Journal,  1223—1226 

members  ordered  to  confer  with  the  attorney  and  solicitor  general  about 
the  returns  of  nine  boroughs,  1253 

Dingwall, 

charter,  James  VI.,  1466 

Disfranchiskment, 

case  of  Baggs,  relative  to,  and  observations,  1525 — 1528 
Warren's  case,  1528 

DoM  Boc  (Alfred), 
contents,  26 
country,  how  divided,  27 

DomesdayCJ?^ 

object  and  period  of  compilation370 — 72 

observations,  283 
freeman  defined,  283 

Doncaster, 

charter — Richard  I.,  373 
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DONCABTKR— eOfl/flMC«i. 

charter— Richard  II.,  750 
charter — Edward  IV.,  997,  998 
mandamus — ^alderman — ^non-residence,  2059 
admission  by  servitude,  2217 

DONBKBTON, 

writ  for  taUiaging,  588 

Dorchester, 

entry — Domesday,  158 

observations,  159,  160 
money  pardoned  to  burgesses  of,  upon  account  of  poverty,  321 
charter — ^Edward  II.,  594 
suitors  of,  hanged,  614 
chartei^Edward  III.,  654 

42  persons  of,  named  as  being  taxed  in  the  'Souse  Rolls,  673 
charter — Henry  VI.,  854 
inhabitants  required  to  pay  the  church  rate,  2004 
history,  2095,  2097 
right  in  the  inhabitants  paying  to  church  and  poor,  2096 

Dorset  County, 

parliamentary  returns,  in  the  reign  of  Edward  L,  494 
parliamentary  returns  in  the  reign  of  Edward  II.,  496 

Dover, 

entry — Domesday,  71 

burgesses — ^their  service,  ib. 

customs,  previous  to  the  coming  of  the  Conqueror,  71 

inhabitants,  72 

reeve,  ib, 

mansions  in,  ib. 

soc  and  sac,  ib. 

guildhall  defined,  72,  73 

ancient  institutions,  ib. 

Commons,  House  of,  decisions  respecting,  73 

burdens  borne  by  inhabitants,  ib. 

head  of  the  Cinque  Ports,  75 

aid  of,  321 

charter — John,  410 

custumal  of,  533 

provisions  for  the  election  of  mayor,  534,  535  ^ 

provisions  for  the  admission  of  strangers,  537»  538 

admission  of  freemen,  538 — 540 

parliamentary  history,  1555,  1556 

watch  and  ward  in  temp.  Charles  II.,  1716 

parliamentary  decision  in  1826,  2193 
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DOWNTON, 

House  of  Commona  and  election  committee  diiagree  as  to  the  right  oi 

the  out-liven,  1754 
right  of  burgage  tenants,  2093 

DOZBIN, 

regulations  respecting  entrance  into,  677 

a  person  presented  as  not  being  in  the  dosein,  687,  689 

Droghbda, 

charter— Henry  HI.,  473,  474 
chartei— Edward  HI.,  707 
charter — Henry  IV.,  811 

word  "  incorporate"  used  in  its  primitive  sense,  814 
charter—Henry  VHL,  1141 
charter—Elizabeth,  1460 
freedom  by  apprenticeship,  2254 

Droitwich, 

charter— John,  411 
parliamentary  history,  1895,  1896 

Dublin, 

charter  to  men  of  Bristol  to  inhabit,  343 

charter  by  the  Earl  of  Moreton,  376 

charter — ^John,  4l7»  418 

continuance  of  customs  provided  for  by  the  great  charter  to  Ireland,  437 

agreement  between  the  archbishop  and  the  dticens,  472 

charter — Henry  III.,  473 

charter^Edward  I.,  569 

charters— Edward  II.,  601—603 

charter*— Edward  III.,  706,  707 

observations,  707»  70S 
charter — Richard  IL,  775 
charter— Henry  IV.,  809 
charter — Henry  V.,  832 
charter— Henry  VI.,  869—940 
bye-law  respecting  the  court  of  Tholsy,  1027 
charter — Richard  III.,  1041 

observations,  1041,  1042 
freemen  required  to  be  inhabitant  and  resident,  1089 
charter— Henry  VIII.,  1140 
charter  of  incorporation — Edward  VI.,  1 174 

conformity  of  privileges  granted  to,  with  the  English  towns,  1174,  1175 
charter — ^Mary,  1218 
charter— Elisabeth,  1461 
charters  of,  annulled,  1839 

letters  from  the  recorder  of,  recommending  a  lord  mayor  for  the  city, 
1938—1940 
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D  UBLIN— OOfl/tfMet/. 

letter  from  the  mayor  to  Sir  Robert  Southwell,  1940 

letter  from  Archbishop  Kingto  Dean  Swift,  1975—1977 

letter  to  Lord  Dartmouth,  1978 

letter  from  the  lords  justices  to  Mr.  Secretary  Southwell,  ib. 

memorial  of  19  aldermeu  to  the  lord  mayor,  1979 

oaths  of  the  citizens  of,  and  Bristol,  2066,  2067 

Adcock  V.  lord  mayor  of,  2255 

unconstitutional  doctrines  maintained,  2256,  2257 

not  a  corporation  by  prescription,  2256 

usage  opposed  to  the  charter,  2257,  et  vide  eiiam  ante,  2252 

king's  charter  will  not  support  arbitrary  and  capricious  election,  2258 

DUNDBK, 

charter — King  John,  417 

DUNDALK, 

charter — ^Edward  I.,  569 
charter — Richard  II.,  776 
charter— Henry  VIII.,  1141 

DUNOANNON, 

^^^^    chartei^— John,  419      y 
r        DUNSTABL^/^       A*  r^^-^ 

charter  to  church  of,  by  Henry  I.,  306,  913 
daim  of  a  market  by  the  prior  of,  &c.,  728 
privileges  of  the  burgesses,  928 

Coise  o^  temp.  James  i.,  lousi 
judgment  in,  unsupported  by  principle,  and  unfounded  in  fact,  1614 

DUNWICH,  " 

entry — ^Domesday,  281 

observations,  282 
charter — John,  402^-404 

observations,  402, 403 
charters — Henry  III.,  464 
liberties  of,  seized,  464 

good  and  lawful  men  of,  what  class  described  by,  465 
charter — Edward  I.,  524 
liberties  of,  seized,  524 
charter — Edward  III.,  667 
charter— Henry  IV.,  792 
charter — Henry  V.,  824 
charter— Edward  IV.,  977 

erroneously  stated  upon  the  Parliament  Rolls  to  be  incorporated,  1060 
charter— William  III.,  1838,  1844 
parliamentary  history,  1851 — 1859 

improper  admission  of  freemen,  1854,  1855  . 

artifices  to  obtain  the  acceptance  of  the  charter  from  William  III.,  1857 
honorary  freemen  of,  outnumber  the  inhabitants  and  freemen,  1858 
Brady's  entry  of,  canvassed,  1902,  1903 
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Durham, 

charter— convent,  293 

account  of  the  bui^ess  of»  for  a  plea,  321 

Bolden  book,  355 

charter — Richard  I.,  365 

observations,  ib, 
charter  of  incorporation,  by  Bishop  Pilkington,  1403 
charter — Elizabeth,  1140 
powers  of  the  common  council,  2061 

East  Grinstead, 

not  mentioned  in  Domesday,  1766 

in  1679>  right  of  election  decided  to  be  in  the  inhabitants  as  well  as  the 

burgage-holders,  1766, 1767 
parliamentary  history,  1863,  1866 

ECCLKSIASTICS, 

government  of  civilians  and,  37 

exempted  from  the  leet,  46 

incorporated  from  the  earliest  times,  85 

charter  to,  289 

exempted  from  the  sheriff's  toum,  435 

provisions  respecting,  as  to  the  purchasing  of  lands,  489 

men  and  tenants  of,  free  from  geld,  559»  560 

exempted  from  the  view  of  horses  and  armour,  563 

perpetual  succession,  573,  61 1 

distinction  between,  and  laity,  673 

prio^  described  as  perpetual,  702 

lands  of,  spoken  of  as  being  in  mortmain,  702  , 

privileges  enjoyed  by,  but  not  by  municipal  bodies,' 703,  t07l»  1072 

exempt  from  expences  for  knights  of  the  shire,  but  not  for  lay  fees,  727 

exempt  from  murage,  770 

EccKsiABTics  (Scotland), 

only  persons  recognized  as  holding  by  succession,  333 

Edgar,  A.D.,  9592_975 
laws  of,  38 
supplement,  40 
canons  of,  41 

Edmund,  A.D.  940 — 946 
laws  of,  37 

preservation  of  the  peace,  ib, 
union  of  civil  and  ecclesiastical  government,  t^. 

Edward  the  Elder,  A.D.  901 — 924 
laews  of,  29 

provisions,  buying  without  the  town,  ib. 
sale^  in  the  presence  of  the  reeve,  ib. 
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burh  shire,  30 

"  boc  land"  "  folc  land,"  ib. 

uritan,  ib. 

guest  of  bad  repate,  31 

vagrancy,  ib. 

occasional  residence,  s6. 

tonm  or  borough  gemote,  32 

Edward  thb  Confessor,  A.D.  1042—1060 
laws  of,  46 — 56 
Saxon  laws  neglected,  46,  47 
outlaws,  47 
Danegild,  48 

vill  responsible  for  murder,  ib. 
castles  distinct  from  boroughs,  49 
decenna,  49>  53 
soc,  sac,  infangthef.  Sec,  50 
guest,  ib, 
law-worthy,  51 
jurisdiction  of  sheriff,  ib, 
Jews,  52 

reeres,  aldermen,  53 
mot  belly  ib. 
common  council,  ib. 
freemen,  54 
watch  and  ward,  ib. 
division  of  counties,  ib. 
Society,  55 

shire  gemote,  borough  gemote,  ib, 
origin  of  trial  by  jury,  ib. 
oath  of  allegiance,  ib. 
l^rghwara,  86 

Edward  L,  A.  D,  1272 — 1307 
reign  of>  from  488  to  577 
parliamentary  writa  issued  by,  493 
no  prescriptive  right  of  electing  members  for  cities  and  boroughs,  494 

observations,  492—496 
observations  upon  the  charters,  496 
villainage  preserved,  542,  553,  571 
decenna  in  practice,  554 
charters  and  boroughs  in  Scotland,  Wales,  and  Ireland,  similar  to  those 

of  England,  563,  567,  569 
Saxon  laws  in  force,  57 1»  572 
no  change  during  the  reign  of,  in  the  class  of  persons  who  formed  the 

body  of  citixens  and  buigesses  in  the  Saxon  sera,  576 

Edward  II.,  A.D.,  1307—1327 
reign  of,  577—618 
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Edward  II. 

oontiniiaiice  of  villainage,  578,  697>  6lO,  519»  613 

general  law  and  municipal  inatitutionB  continued  to  be  atnclly  unifbnn 

to  what  had  existed  during  the  Saxon  Dynasty,  616 
DO  class  of  freemen  existed  but  the  "  liberi  homines"  of  the  ooounon  law,  ib. 
privileges  of  the  boroughs  in  Scotland,  Ireland,  and  Walee,  similar  to 

those  of  England,  617 

Edward  III.,  A.D.  1327—1377 
reign  of,  618 — 713 

an  cities  and  boroughs  to  enjoy  their  customs  as  anciently,  618 
continuance  of  villainage  in,  624,  625,  668,  669,  677,  680, 686,  698 
boroughs  and  cities  in  Wales,  Scothmd,  ^nd  Ireland,  continiMd  nmilar  to 

those  of  England,  704,  707,  708 
no  municipal  corporations,  713 

Edward  IV.,  A.D.  1461—1483 
reign  of,  944 — 1032 

the  sheriflTs  toum  in  full  practice,  947,  1011,  1013,  1024,  1025 
viUainage  in  force,  1018, 1019 
rising  importance  of  the  House  of  Commons,  1030 

Edward  V.,  A.D.  1483 
reign  of,  1032 

Edward  VI.,  A.D.  1547—1553 
reign  of,  1145—1177 

comments  upon,  1145,  1146,  1176, 1177 
continuance  of  the  leet  and  toum,  1 149 
burgesses  the  inhabitant  householdera  payii^  soot  and  lot,  1 177 

EOKRTON  MSS.,  1335,  1454,  1457,  I6l9,  1620,  1810,  1811 

Elgin, 

charter—James  VI.,  1467 

Elizabbth,  A.D.  1588 — 1603 
reign  of,  1218—1469 

observations,  1218,  1219 
object  of  the  chartera,  1228 
charters,  laws,  and  local  records,  'all  refer  to  rendence  and  mhalnt- 

ancy,  1237,  1238 
observations  upon  boroughs  summoned  by,  to  Pto^liame&t,  1316,  1317, 

1386,  1387 
influences  the  elections,  1346,  1463 
interferes  in  the  admission  of  freemen,  1346 
villainage,  continuance  of,  1442 
church  lands  exempt  from  taxes,  ib. 
ancient  municipal  system  not  destroyed  1441, 1468,  1469 
observations  upon  her  reign  and  policy,  1467,  1469 
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courts  leet  in  fuH  pfactice,  13VI 

inaccaracies  in  the  recital  of  the  cbartsrs  of,  Uk 


plea  respecting  tenements  which  were  belonging  to  the  franchise  of,  607 
bishop  of,  claims  return  of  writs,  &c.,  679 

EliSCtions  op  Municipal  Oppickrs. — mavpatb  phom  the  kino, 
Lracester,  229 — 232 
Northampton,  ib. 
Pontefract,  1567 
Exeter,  1739 

Electionb,  Parliamkntary, 

no  charter  or  bje-law  can  conttfol,  1&46*  1549,  1556 

Ebcuags, 

ffirections  respecting,  432 
Ethslbbrt,  a.  D.,  564 

laws  of,  1 1 

people  described  as  fireemen,  ib. 

Ethklrbd,  a.  D.,  979 
King's  town,  1 1 
probi  hommest  11,  12 
laws  of,  41 

persons  of  bad  repute,  ib. 
pledges,  freeraea,  people  of  the  borough,  aMemnB,  gmolQ,  reeTe,  42,  43 

EyBSHAlC, 

entrjr — ^Domesday,  211 

observations,  ib. 
charter  to  abbey  of,  289 
sac  and  soc  graBted,  ib. 

observations,  289y  290 
burgages  of,  526 
chartel^'£dward  III.,  651 

observations,  652 
charter^Henry  IV.,  791 

observationsy  ib. 
charter  to  the  abbey,  880 
losses  sustained  by  the  baihff,  1004 

observations,  100^ 
racord  relative  to  the  court  Icct  of  the  borough,  during  the  reigns  of 
Henry  VIII.,  and  Elisabeth,  1420,  1428 

observations,  1427, 1428 
charters  of  incorporation — ^James  I.,  Ifitt  ,  , 

when  first  returned  members  to  Parliament^  ib. 
charter— Charles  II.,  1826 
constitutions  of,  1829^1831 
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EvBSHAM — comtnmed. 

parliamentary  and  municipal  history,  2142 — 2152 

charten — James  I./  2143,  el  seq. 

inhabitants — the  burgesses,  2146 

corporatipn  no  election  rights,  2148 

leet,  2149 

admi88i<»i8  of  freemen,  2 1 50 

charters  surrendered,  2151 

EvinsNcv, 

exclunon  of  hearsay,  218 

EWBLMB, 

license  to  found  an  hospital  at,  913 

ExBTBBy 

entry — Domesday,  168 

observations,  169,  170 
lestage,  321 

how  governed  during  the  Saxon  dynasty,  343 
charter — ^Henry  11.^  ib. 
charter— Henry  III.,  470 

record — tautologous  expressions — ancient  demesne,  528 
bailiff  stated  to  have  the  return  of  writs,  562 
grant  to  IHerre  Gavestone  of  the  fee-fEom,  574 
petition  from  the  mayor,  bailiflb,  and  commonalty,  896— -898 

recital,  false,  898 
franchise  of  the  citizens  not  to  be  sworn  with  foragners,  reoogniaed,  927 
usurpations  of  the  select  body,  1623 
court  leet,  temp.  Charles  II. — 1724 
parliamentary  and  municipal  history,  1737 — 1744 
common  council  originally  the  juries  at  the  court  leet,  1738 
mandate  of  Henry  VII.,  appmnting  a  common  council,  1739 
charter^Henry  VIII.,  1740 
diarter — ^Mary,  ib. 
ri^t  to  freedom  by  marriage,  ib, 
surrender  of  charter  to  Charles  II.,  ib, 
mimicipal  officers  removed  by  order  of  James  L;  ib. 
proclamation  of  James  II.,  1741 
generality  of  mimicipal  officers  non-residents,  ib. 
an  alderman  of » must  be  a  dtiaen  and  inhabitant,  1741,  1' 
usui^ltonft  of  tbe  select  body,  1742 
parliamentary  decisions,  1742 — 1746 
householders,  pay  rent  to  the  king  for  their  burgages,  1903 
quo  warranto,  2047 
inhabitancy  required,  ib, 

elections  to  be  made  out  of  the  freemen  inhabitants,  2068 
charter — George  III.,  2160 
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Kyk, 

entry — Domeaday,  281 

obeervatioDS,  282 
charter— William  111.,  1314 
bye-law8  of,  illegal,  1314,  1315 
chartei^William  III.,  1844 
Brady's  opinion  confuted,  1907 

Eyrb  iSeotland), 

precept  for,  332 

Fairs  and  Markets, 

not  the  essential  characteristic  of  a  borough,  381 

Farrinodon, 

fee-fiEurm  of,  339 

Farnham. 

quo  warranto  against  the  town,  1722 

Fsb-Farm, 

not  the  peculiar  characteristic  of  a  borough,  214,  354 

Fbrm, 

regulations  respecting,  620 
observations,  ib. 

Feudal  System, 

existed  previous  to  the  coming  of  the  Conqueror,  69 

FiDDERT, 

charter— Edward  VI.,  1175 

inquisition  in  the  reign  of  Elizabeth  finding,  an  old  borough,  and  an 
ancient  corporation,  1462 

Fines,. 

origin  of,  107 

for  the  admission  of  freemen  accounted  for,  1289—1296 

•. 

Fire, 

early  anxiety  of  the  laws  for  the  prevention,  259 

Fitzherbert's  Abridomeztf, 
observatioBs  upon,  692 

Flbta, 

extracts  from,  570 — ^575 

all  men,  either  free  or  bondmen,  571 

right  and  obliguon  of  inhalntants  to  be  sworn  and  enrolled  in  the  decenna 

and  free  borgh,  572 
no  allusion  to  municipal  incorporated  succession,  but  to  ecclesiastical 

bodies  the  reverse,  575 

Flint, 

righty  inhabitants  renting  lands  or  tenements,  for  which  the  landlords 
only  paid  scot  and  lot,  2036  ^ 
unconstitutional  decision,  ib. 
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FoDXRlNGHBT, 

diarter  to  the  college,  840 

FoLG  Land, 

distinctioii  between,  and  boc  land,  30 

FOLC  MOTBS, 

origin  of,  6 

duties  of  freemen  in,  12 

folkmen*  14 

merchants  to  attend,  with  their  men,  24 

disturbance  of,  26 

extension,  32,  33 

analogy  to  sherifTs  toorn  and  leet,  34 

justice  to  be  administered,  35 

called  the  sheriff's  toum,  38 

FoLC  Right, 

obtainment  of,  33 

FORDWICH, 

entry — Domesday,  91 

FORNBAUX, 

abbot  of,  suit  by,  685 

FORBIGNBRS, 

provisions  respecting,  14,  47>  488,  4»0,  514 — 519,  537,  1290 
term  of,  used  in  contradistinction  to  inhabitants,  697 

FOWBY, 

not  mentiotied  in  Domesday,  1276 
'  first  exercise  of  elective  franchise  in,  ib. 
charter— George  III.,  ib.  •  ' 

mandamus  against  the  corporation  in  1824,  ib. 
judgment  of  ouster  igahwt  the  oorporation,  1277 
:county  magistrates  now  exercl^  nri*»^''1if*?r  *^ 
compromise  of  the  interest  in,  for  parliamentary  purposes,  1277,  1278 
parliamentary  histoiy,  1277 — 1281 
court  leet,  1279 
charter— William  IIL,  1844 
compulsion  to  observe  the  king's  charter,  2212 
inconveniejicflB«kingfrqm  tfie  modem  ogggori^jgrslem,  2813 

Frampton, 

writ  of  ad  quod  damnum,  59d>  600 

Framcubvillb,  ^ 

charter— Edward  I.,  '529 

Franchisb, 

t^  commons  of  eleven  oounties  petition  that  the  men  of  the  county  of 
Chester,  commit  depredations,  and  escape  pumshment  upon  account 
of  their  franchise,  773 
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Frankplbdob. — See  Deceima. 

the  articles  of,  57B 
complaints  of  the  Dailifis,  60 

Fbbbholo, 

freemen  not  requisite  to  have  a,  103 

Fbkbdom, 

daim  by  primogeniture,  7 

attainable  by  other  means  than  tenure,  15,  43, 103,  106 

after  seven  years'  service,  22,  235,  313,  722,  727,  762—765,  1099, 
1100,  1698 

no  reference  to  corporations  or  trade,  bttt  to  birth,  22,  349,  687,  1920 

modes  of  attainment  by  villains,  22 

member  of  a  trading  guild,  proof  of,  29 

modem  system  of  abuses  in  granting,  exemplified,  152,  181 — 185,  196, 
245,  985,  986,  990,  991,  1285,  1297,  1306,  1346,  1348,  1350,  1358, 
1368,  1371,  1375,  1379,  1380,  1384,  1387,  1568,  1670,  1713,  1754, 
1763,  1767,  1848,  1854,  1855,  1865,  1869,  1879,  1886,  1887,  1946, 
1956,  I960,  1964,  2007 

observations,  Bracton,  480 

connexion  of  trade  with,  584 

**freedomneverlo8tby  prescription  of  time,"  explained,  613,  688 

granted  for  the  purpose  of  trading,  1179 

observations  upon  the  right  of,  in  Retford,  1283 — 1296 

condition  of  the  person,  not  residence,  dependent  upon,  1359 

principles  of  viUainage  and,  applied  to  Sudbury,  1376 

See  Apprentices,  Bttrgeeses,  Burgage  Teimre,  Boreugki,  OUieeiu, 
Corporations,  Freedom,  Freemen,  Members  to  ParUmnent,  Leets, 
Inhabitants. 

Fbbbmbn, 

[ence  of,  by  the  Roman  law,  9 
privileges  and  class  of,  under  the  Saxons,  11 
fine  for  imprisonment,  12 

pledges  and  duties  of,  intiie  fblc  mote,  12,  44,  62,  63,  66 
compurgation  of,  12 
under  control  of  their  lords,  16 
working  on  a  Simday,  punishment  for,  28 
enrohnent  of,  29,  45,  62,  1429 
to  give  pledges,  42 

spoken  of  without  reference  to  their  lands,  43,  62,  63,  66 
qualification  of,  45,  1970 

slaves  and,  the  only  two  classes,  55,  56,  106,  348,  571,  847 
to  hold  their  lands  and  possessions,  61 
^nllains,  state  of,  67 

freeholds,  not  requisite  to  make,  103 — 106 
admission  of,  under  the  ancient  system,  105,  480,  2186 
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Frkbmsn — continued. 

fines,  origin  of.  for  admianon,  107 

defined  from  the  entries  in  Domesday^  283 

distinctionB  between,  and  villains,  348,  420,  847 

Bon»residence  of,  incompatible  with  the  objects  of  the  eariy  chartew,  380 

SSmcSoiTEetilTeen; smd'yOIains,  in  Magna  Ghana,  420 

enactments  respecting,  in  Magna  Charta,  428 

provisions  in  the  custumals  of  the  Cinque  Porta,  538  ei  seq. 

bondmen  bom  in  the  county  of  Kent  always  free,  920 

observations  upon  the  power  of  making,  349,  979 

admission  of,  for  the  purposes  of  trade,  11^9 

rights  and  liabilities  of,  in  Retford,  &c.,  showing  the  progress  of  iwr-      I 

pation,  1283 — 1296  ' 

corrupt  admission  of,  in  Retford,  1297 
light  of,  how  engrafted  upon  the  constitution  of  the  borough  of  Owen- 

boroi]^h,  1299 
admission  for  pc^tical  purposes,  in  Aldborough,  1306 
admission  for  pc^tical  purposes  in  Corfe  Castle,  1352 
corrupt  practices  against  the  admission  of,  in  Clitheroe,  1358 
principles  of  freedom  and  villainage  applied  to  Sudbury,  1376 
election  of,  in  Helston,  13879  1388 
freeman  of  London,  "  one  who  js  a  citizen  commorant,  and  an  inhalntinj 

ap<^  Mihiix't  ifi  pyv  scot  and  lot/'^  1480 
requisite  to  be,  defined,  1483 
election  of,  in  Hythe,  in  the  reign  of  James  I.,  conformably  withtbe^ 

ancient  usages,  1502,  et  seq. 
all  the  free  inhabitant  householders  of  the  Cinque  Ports  the,  of,  ^t 

et  seq. 
power  of  corporations  in  the  making  of,  2046 
freemen  introduced  by  fraud,  21^ 
doctrines  respecting— George  II.,  2163. — Set  Burgessei  passim. 

Frbembn  {Scotland), 

provisions  respecting,  312 

right  to  be  made  free,  derived,  as  in  Eqgland,  from  the  conunon  law,  ib. 

not  confined  to  freeholdera,  316 

freewomen  mentioned  in  Domesday,  273 

Froboboh, 

defined,  482 

FUBNBSS, 

abbot  of,  petition  for  a  view  of  frankpledge  and  return  of  writs,  597 

Gatbshbad, 

grant  by  the  Bishop  of  Durham  to  the  biugesses,  341 
inhabitant  treated  as  synonymous  with  burgess,  341,  342 

Galway. 

charter — Richard  III.,  1042  ^^ 

charter— -Henry  VIII.,  1143 


/ 
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G  A  L'w  A  Y — eontmued. 

chartei^Edward  VI.,  1176 

provisions  against  the  influence  of  the  Pope,  1175 

act-  of  Parliament  for  regulating  the  town,  2016 

Gatton, 

a  prescription,  that  the  freeholders  dwdling  out  of  the. town  had  the 
nght  of  voting,  decided  to  he  good,  against  common  rights  1647 

Roger  Copley,  in  his  own  person,  hoth  the  returning  officer  and  the 
elector,  ib, 

not  a  horough  hy  prescription,  ib. 

parliamentary  history,  ib. 

letters  from  the  Lord  Treasurer  Burghley,  ordering  the  election  of  mem- 
bers, 1648 

all  the  freeholders  dwelling  out  of  the  town,  1649 

return  of  members  for,  signed  casuaUy  at  Ryegate,  ib, 

freeholders'  right  to  vote  disputed,  1650,  1651 

return  of  members,  who  elected  themselves,  1651 

when,  ceased  to  be  a  borough,  1651^  1652 

Gbld, 

description  of,  14 
persons  liable,  100 

Gbmotb, 

laws  made  at,  14 

shire  and  borough,  held  over  the  kingdom,  32 

absence  from,  34 

criminal  law  administered,  ib. 

protection  going  to,  and  coming  from,  46 

Gborob  I.,  A.  D.,  1714—1727 
reign  of,  1981 — 2021 
first  legislative  act  affecting  the  nature  of  boroughs  and  corporations. 


1981,  et  seq,  ' — ,^_— — -~ 

^rrors  and  inaccuracies  of,  1983 
erroneous  construction  of  courts  of  law,  ib. 
provisions  for  courts  leet,  1984 

/now  the  evils  complained  of  might  have  been  prevented,  ib. 
liveries  of  London,  distinct  from  the  municipal  govemmeiit,  1985 
/So  prescriptive  rights,  1986 
{ usurpations,  1993 

//  illegal  claims  of  non-residents^  201 1 ,  et  seg. 
"  court  leet,  2016 

Gbobob  IL,  A.D.,  1727—1760 
reign  of,  2021 — 2082 

act  for  rendering  the  last  decision  in  Pto-liament.  fiftff^    2021 
^miustice  of,  ib. 
common  council  of  Norwich  delegated  body,  2023 


■V 
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Gbobob  II. — amtumed. 

court  leet  at  Westminster,  &c.  in  full  force  present  momenty  9025 

doctrines  as  to  residence,  2081,  et  seq. 

abuses  of  present  corporate  system  strikingly  exemplified,  S074 

Gborgb  III.,  A.  D.,  1960—1820 
reign  of,  2083^2192 

misduefii  from  the  increase  of  honorary  freemen,  2083 
Ansa  ■My;tir*H^^H»rterB  and  law  perverted,  2064 
GrenviUe  act,  2085 

observations,  2086 
statute  of  Henry  V..  requiriiy  residence  for  members  of  ftriiament, 

^repealed,  1068 
English  law  violated,  2088 
courts  leet  in  practice.  2165 

ions  in  Huntingdon,  2186 

GnoROB  IV.,  A.  D.,  1820—1830 
reign  of,  2192—2266 
charters  granted,  2197 

histories,  and  cases  of  Truro,  Wycombe,  and  Sligo,  commented  vpoB* 
2198—2264 

Gbbmain%  St., 

borough  never  incorporated,  1227 

right  of  parliamentary  election,  in  whom  vested,  ib. 

GiLDABLB, 

distinction  between,  and  franchises,  621,  804,  1045,  1046 
county  at  large,  described  under  the  general  name  of,  920 

Glanvillb, 

doubted  as  to  its  being  an  authorized  legal  treatise,  345 

objects  of,  ib. 

pleas  of  the  crown  analogous  to  Saxon  lawa,  346 

when  Old  Sarum  ceased  to  be  a  borough,  ib. 

attendance — toum,  347 

strangera,  ib. 

villainage — emancipation,  348 — 352 

yillains  and  freemen  contradistinguished,  346 

freedom  independent  of  corporate  rights,  349»  687*  1920 

Glastonbury, 

abbot  of,  brings  an  action  alone,  806 

doctrine  of  corporations,  as  to  ecclesiastical  bodies,  not  understood,  807 

franchises  and  lands  granted  by  codicils  not  sealed,  but  under  signs,  809 

Gloucbstbr, 

entry — Domesday,  200 

observations,  207,  208 
aid  of  the  borough,  321,  339 
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Gloucistbr — cfmtmued, 

charter — Henry  II.,  343 
dmi%&r^9Utmtd  I.,  374 
dtftftof— J«lui»  309 

merchant  goild,  390 

observations,  ib.  

chartei^-Henry  III.,  470 

charter— Edwsod  II.,  595  .    . , 

charter — Richard  II.,  750 

grammar  school  of,  trespass  concemmg,  807 

first  mention  of  the  word  ''  corporate,''  807 

charter— Henry  V.,  807,  824 

bailiffs  demand  cognizance,  917 

no  mention  of  a  eotpontion,  916 
charter — Charles  I.,  1699 
charter— Charles  II.,  1763 

quo  warranto,  2046  ^ 

powerof  corpoiBticiii  to  make  iMiMfftry  freemen,  ib. 

GlOUCB8T«R  CoXJVTt, 

case  of,  in  Glan^nlle,  1564 

GODMANCHBBTBR, 

baiMs  and  commonalty  daim  to  be  a  corporation  by  prescription,  1066 
charter — James  I.,  1491 

GOSPOBT, 

court  leet,  temp.  George  III.,  2185 

GUTHRUM, 

league  of,  28 

Grampound, 

charter — Richard  II.,  752 

petition  for  the  restoration  of  charters,  1262 

presentments  at  court  leiet,  2063 

Granard, 

charter— Charles  II.,  1811 
Grantham, 

charter— Bdwud  IV.»  970,  971 

charter—Richard  III.,  1034,  1035 

no  notice  taken  of  the  previous  incorporation  by  Edward  IV.,  1035 

members  to  Parliament  returned  from  the  influence  of  the  crown,  1 172, 
1173 

wages  for  memben  paid  by  the  inhabitants,  1344 

parliamentary  decisions  respecting  the  freemen  In  1345,  1711,  1730 
Grimsby, 

charter — John,  408 

charter — Henry  III.,  471 

65  persons  of,  entered  as  being  taxed  upon  the  Non«e  Rolls,  673 

charter^Henry  VI.,  854 

parliamentary  decision,  1793,  2115 
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Grinstbad, 

first  return  of  members  to  Parliament,  600 

right  of  parliamentary  election  decided  to  be  in  the  inhabitants,  1638 

right  of  parliamentary  election  decided  to  lie  in  the  burgage  holden,  ib. 

Guest, 

liabiHty  of  host  for,  13,  51 
compurgation  of  a,  14 
harbouring,  of  bad  repute,  31,  35 

Guildford, 

entry — ^Domesday,  99 

not  a  borough,  ib. 

history  of,  peculiar,  100 

charters  to  ihe  good  men,  Henry  III.,  100,  468 

object  of,  101 

liability  of  the  men,  ib. 
members  to  Parliament,  first  return,  102 
pleas  relating  to,  before  barons  of  the  Exchequer,  ib. 
burgesses  described  as  men  commorant  and  resident,  ib, 
election  report  in  1689>  ib. 

—  freehold  not  requisite  to  make  a  frieeman,  103 

freemen,  allowed  to  vote,  receiving  alms,  108 
fr^eemen,  the  inhabitant  householders,  ib. 
aid  of  the  borough,  339 

Guildhall, 

term  defined,  72,  786 

Guilds  {Scotland), 

admission  into,  315 
provisions  respecting,  361 
observations,  361,  362 
distinct  from  the  boroughs,  336,  362 
derivation  of  term,  563 

• 

Gyld, 

persons  when  to  be  ransomed,  24 

descriptive  of  all  common  payments,  294,  353,  599, 600 

Hadlbigh, 

charter — Anne,  1838 

Hamlbtb, 

petition  for  the  extension  of  privileges  towards,  971 
observations,  672 

Hampshirb, 

entry — ^Domesday,  109 

Hansb  Mbrchants, 

agreement  between,  and  the  citiiens  of  London,  350 
observations,  561, 562 
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Hakoravi  MSS.,  445.  953,  1491 

Ha..„xmMSS.  J7J.«7,  663^^753,  903-^5.  100,.  1034.  1036.  1037.  1039. 

1190.  1312.  1333—1335,  1338—1341.  1429  1510  1511  l-sifi 
1517.  1537.  1538.  1605.  1647, 1648.  1696.  ,759                     '  ' 

Harwich, 

not  described  as  a  borough  in  Domesday,  274 

complaint  against  the  inhabitants  of,  for  returning  members,  1365 

not  mentioned  m  Domesday,  1366 

incorporated  by  James  I.  and  Charles  II.,  1366 

parliamentary  history,  1365 — 1367 

Haslbmbrb, 

when  first  returned  members,  1380 
not  mentioned  as  a  borough  in  Domesday,  ib. 
parliamentary  history,  1380,  1385 
improper  conduct  of  the  bailiffs,  1380 
action  by  Denzil  Onslow,  1381 — 1383 
unconstitutional  doctrine  of  the  C.  J.,  1381 
ill^^al  custom  of  voters,  1384,  1385 

"^^holX"  mT^I  ""  ^^'-^"^  "  "^  -  "*«  ^'>^-* 
Hastings, 

entry — Domesday,  97 
aid  of,  321 
charter— John,  415 
custumal,  533 

^^mtT  """*  ^""^  ''''  ""  <^^°«<^«ence  of  being  within  the  liberties, 

interference  of  William  III.  in  the  elections,  1887 
non-resident  freemen,  2067,  205^8 

Haverfordwest, 

case  in  Glanville,  1564 

ordinances  for  the  admission  of  persons  as  bui^esses,  1762 

improper  conduct  of  burgesses,  1763 

parliamentary  history,  I76l — 1763 

charter— Edward  I.,  568 

charter— Richard  III.,  1039 

Hbdon, 

chartei^-John,  412 
observations,  413 
charter— Edward  V.,  552,  553 

observations,  ib. 
right— inhabitanto  being  honaekeepew  and  pariahionew.  2026 
nght-freemen  bydeacent.  or  by  apprenticeship  to  resident  freemen,  or  by 
an  honorary  gift,  2036  ' 
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Hbir8» 

definitioii  of  term,  S28 

granto  to,  to  hole)  hereditarily*  296,  309,  306,  335,  355,  360,  361,  363. 

364,  367,  370,  373,  376,  383,  389,  391,  403,  404,  406,  412,  414, 

415,  417,  419,  422,  438,  439 
grants  to  cituens,  bnigeiMea,  and  others,  444,  445,  447,  459,  467,  471, 

474,  475,  481,  486,  511,  524,  528,  529,  548,  593,  664,  674,  789,799. 

824,  832,  852,  946,  960,  1060,  1085,  1220,  1254»  1520 

Hblston, 

charter— John,  408,  409 

charter— Elisabeth,  1387 

observations  upon  the  admission  ol  finemen,  ib. 

House  of  Commons  -and  eommittee  disagree  as  to  the  rigVi  of  eleclkn 

in,  1747 
question  under  the  Durham  Act,  2101 
evils  from  non-user  of  the  leet,  2103 
charter— George  III.,  2160 

Hbnlky-upon-Thambs, 

charter — George  I.,  ^003 

Hbnry  I.,  A.D.  1100—1135 
reign  of,  293 — 319 
laws  of,  294 — 301 
church  to  be  free,  294 
heirs,  heiresses,  widows,  moneytage,  ib. 
laws — King  Edward,  confirmed,  ib. 
charter  to  London,  ib.  et  seq. 
Loodon  not  incorporated,  296  et  seq. 
inaccuracy  of  Hume,  296 
charter  granted  to  the  inhabitants,  297 
hundreds,  decennas,  pledges,  ib. 
villains,  aldermen,  vagrants,  298 
pleas  of  the  crown,  forfeitures,  reliefs,  guild,  299 
reeves  of  hundreds,  boroughs,  viUains,  barons,  ib. 
resiants,  frankpledge,  eomumm  slech,  300 
Saxon  origin,  302 
observations,  ib. 

Hbnry  II.,  A.D.  1154—1189 
reign  of,  335—364 
laws  of  Henry  I.  confirmed,  335 

boroughs  distinct  from  guilds,  340,341  '.    

a  bull  from  the  pope  for  the  subjugation  of  Ireland,  341 

inhabitant  synonymous  with  buigess,  ib, 

constitutions  of  Clarendon,  342,  344 

boroughs  in  Ireland  same  as  in  England,  343 

compiktei  of  GUmyiUe,  345—361 

freemen  not  connected  with  corporations,  353 
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HsNRY  U.^comthmed. 

guilds  not  connected  with  municipal  government,  ^54 

men,  inhabitants  of  the  place,  ib. 

society  divided  into  two  dasses,  bond  and  free,  393 

villainage  and  freedom  dependent  upon  birth,  ib. 

no  traces  of  municipal  corporations,  ib. 

guilds  apparently  incorporated,  364 

charters  to  burgesses  and  their  heirs,  ib. 

fee-fiinns  of  all  cities  and  boroughs  substantially  the  same,  340,  344,  345 

observations  upon  the  charters,  &c.,  353,  354,  363,  364 

HxNRY  III.,  A.D.  1216—1233 

reign  of,  425—488 

statutes  of  Magna  Charta  and  Marlberge  confirmed,  427,  437 

causes  of  the  toum  having  fiJkn  into  desuetude,  436 

charters,  437  et  seq. 

commonalty,  word  of  general  import,  440  el  teq. 

common  seal  no  characteristic  of  a  corporation,  443 

London  not  a  corporation  by  prescription,  444 

universities  not  incorporated,  448,  449 

Britton,  decenna,  475  et  seq 

Bracton,  villainage,  freedom,  universitas,  frankpledge,  inhabitants,  479 
et  seq. 

uniformity  of  the  privileges  of  boroughs  in  Ireland  with  those  of  Eng- 
land, 474,  475 

Saxon  institutions,  preserved,  483 

boroughs  and  burgesses  continued  the  same  as  in  the  Saxon  era,  485 

burgesses  the  inhabitants  paying  scot  and  loty  486 

no  corporations  by  prescription,  ib. 

House  of  Commons  in  the  reign  of,  486,  487 

Hbnry  IV.,  A.D.  1399—1413 
reign  oC  779—819 

oontimiaiice  of  liUainage,  800,  804,  805,  807 
leet  in  full  fnnce,  804 

inhabitants  of  Plymouth  petition  to  be  '^  inccMrpcHHted,"  801,  803 
first  mention  of  die  word  '^  corporate"  in  the  text  of  any  document,  807 

Hbnry  V.,  A.D.  1413—1422 
reign  of,  819 — 834 
guOds  incorporated,  824 

porporate  doctrine  borrowed  from  the  ecclesiastical  bodies,  825 
return  of  members  to  Parliament  in  the  county  court  explamed,  828,  829 
The  word  "  incorporate"  used  in  its  primitive  sense,  822 
leets  in  full  force,  828,  944 
continuance  of  villainage,  831 

early  interference  by  great  men  in  the  elections,  911  et  seq. 
principles  of  Saxon  and  common  law  in  full  effect,  944 
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Henry  VL,A.D.  1422—1461 
reign  of,  834 — 944 

leets  and  sheriffs  in  fiill  practice,  837»  838,  844 
villainage  in  practice,  920,  927>  933,  936 
municipal  doctrines  unknown,  924 

first  establishment  of  municipal  corporations  in  England,  944 
Saxon  and  common  law  principles  in  full  effect,  944 

U»NRT  VII.,  A.D^  1485—1509 
Reign  of,  1042—1091 
increasing  importance  of  Parliament,  1042 
origin  of  corporate  abuses,  1043 
sheriffs'  toum  defined,  1046,  1047,  1074—1077 
first  legislative  recognition  of  freedom  to  trade,  1047 
interference  of  Parliament  respecting  the  usurpations  of  corporationa,  ik. 
leets  in  full  practice,  1061  e^  seq, 
existence  of  villainage,  1073,  1074 

charters,  boroughs,  and  towns,  essentially  the  same  in  Ireland  as  in  Eng- 
land, 1089 
burgesses,  the  free  inhabitant  householders,  1091 

Hbmry  VIII.,  A.D.  1509—1547 
reign  of,  1091—1145 

comments  upon  the  reign  of,  1091 — 1093,  1143,  1145 
courts  leet  in  full  exercise,  1112,  1145 

boroughs  in  England,  Scotland,  and  Wales,  essentially  the  same,  1143 
servility  of  Parliament,  1144 
Saxon  and  common  law  principles  unchanged,  1145 
villainage  in  force,  ib. 

Hbrrford, 

entry — Domasday,  212 

observations,  214 
aid  of,  339 

charter — lUchard  I.,  347 
charter — Henry  III.,  470 

parliamentary  return,  in  the  reign  of  Edward  I.,  494 
bailiff  committed  to  the  Fleet,  for  a  sum  due  fiom  the  citimens,  522,  55$ 
charter — Edward  II.,  595 

86  persons  named  as  being  taxed  upon  the  Nonse  Rolls,  672 
charter — James  I.,  1495 
charter— WiUiam  III.,  1496 

intended  for  the  inhabitant  householders,  1497 
observations,  ib. 
case  of,  in  Glanville,  1563 
charter— William  III.,  1844 
improper  admission  of  freemen,  1879 

Herotocks, 

election  of,  in  the  folc  mote,  54 


•  • 


o 


INDEX.  2337 

Hbrtford, 

entry — Domesday,  174 

burgesses  in  T.  R.  E.,  175 

members  to  Parliament  from  the  earliest  times,  176 

borough  held  in  capite,  ib. 

municipal  officers,  election,  ib, 

no  borough  in  Hertfordshire  from  whence  burgesses  could  be  elected  for 

Parliament,  ib. 
charter — Mary,  ib. 
observations,  177 
charter — James  I.,  178 

existence  doubted,  180 
members  to  Parliament  ordered  to  be  returned  in  1624,  178 — 180 
three  burgesses  allowed  to  be  non-residents,  181 
petition  to  Parliament,  from  the  freeholders  and  freemen  of  the  county 

and  borough,  in  1640,  ib. 
inhabitants  petition  agamst  the  illegal  proceedings  of  the  mayor,  on 
making  freemen,  1681,  181—184 
observations,  185 
non-residents  admitted  to  vote,  184 
inhabitants  petition  Parliament  in  1705  and  1723,  185 
decision  in  favour  of  the  resiants,  186 
aid  of  the  borough,  321,  339 
released  on  account  of  poverty,  321 
extract  of  Brady  considered,  1908 

HiGHAM   FerRBRS, 

charter — Mary,  1206 

parliamentary  decisions  respecting  the  right  of  elective  franchise,  1206, 
1207 

Hillsborough, 

charter— Charles  II.,  1810 

HiNDON, 

charter — Henry  III.,  438 
charter — Richard  II.,  750 
charter — ^Philip  and  Mary,  1211 
not  a  borough  by  prescription,  12112 
parliamentary  history,  1212 — 1214 

Holt, 

information  against  mayor,  for  the  adniission  of  burgesses,  1289 
leet,  temp.  George  III.,  2185 

Homines. — ^Vide  Mm,  Bwrgetses,  Freemen,  Sfc, 

quotations  showing  its  original  application,  1327 

HONITON, 

elective  franchise  vestored,  1639 
parliamentary  history,  2009-^2011 
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HoRBHAJf, 

parliamentary  decision — George  I.,  2003 

Host, 

responsible  for  his  guest,  13,  31,  35,  49,  ^11 1  491 

HousB  OF  Commons, 

burgesses  and  dtixens  not  represented  in  Parliament  before,  or  in  die 

reign  of  Henry  HI.,  487 
parliamentary  writs  issaed  by  Edward  I.,  493 
to  whom  directed,  t&. 
no  prescriptive  right  of  election,  494,  495 

HoUSBHOLDBR, 

responsible  for  the  regulations  of  his  house,  15,  24,  31 

Hus  AND  Cry, 

modem  recognition  and  practice,  619,  667 

HUMB, 

inaccuracies  of,  296,  423—425 

HuNDRBD  Court, 
objects  of,  38 

wapentake  and,  synonymous,  43 

freemen  to  place  himself  in,  to  become  **  law-worthy,  44 
magistrates  in,  27 
things  inquirable,  57 
where  to  be  held,  54 

HUNDRBDS, 

to  be  watched,  61  - 
doctrine  of,  recognized,  678 

Huntingdon, 

entry — Domesday,  206 

observations,  217 
charter — Henry  I.,  305 

observations,  306 
weavers,  321 
aid  of  the  borough,  339 
charter^-nJohn,  414 

observations,  fh. 
charter — Henry  HI.,  470 
charter— Edward  HL,  660 
tenants  and  residents  defined,  661,  662 
men  and  bmrgesses  synon]rmous,  662 
135  persons  of,  entered  upon  the  Nonas  Rolls,  673 
charter — John,  pleaded,  689 
charter—Richard  H.,  743—745 

observations,  744,  745 
charter — Henry  IV.,  794 
charter— Itichard  HI.,  1033 
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Huntingdon— «oiifMt(«l. 

obflervations  upon  the  burgesses,  1033,  1034 
prior  of,  against  the  men,  1068 

doctrine  of  corporations  by  prescription  first  asserted,  ib. 
charter'— Elisabeth,  1220 
chaitei^-^nuirles  I.,  1664 

admissions  in  the  court  leet,  during  the  reign  of  Charles  1.,  1665 . 
constitutions  in  temp.  Charles  I.,  1714 — 1716 
no  man  to  be  nuuie  a  burgess,  unless  sworn  at  a  court  leet,  1714 
'■cBarter— James  II.,  1826 
extract  from  Brady,  1912,  1913 
petition  from  the  commonalty,  1925 
not  entered  in  the  Terra  Regis,  1929 
leet,  2186 

in  full  practice  in  temp.  George  III.,  ib. 

presentments,  ib. 

HUNTINODONSHIRB, 

tallii^res  assessed  upon  the  boroughs  and  demesnes  in,  588 

HUTXSIUM, 

meaning  of,  482 

Htthb, 

entry — Domesday,  88 

burgesses,  inhabitant  householders,  ib. 

parliamentary  decisions,  89 

charter — Henry  II.,  336 

charter— John,  416 

charter— Henry  IIL,  468 

custumal,  533 

diarter— Edward  II.,  595 

adnu88i<ms  of  freemen,  768,  796,  908,  910,  1007, 1008,  1507, 1509 

charter— Henry  IV.,  796,  797 

observations,  797,  798 
jurats  of,  the  jury  or  sworn  men,  910,  911 
barons  of,  the  resiants,  ib. 

burgesses  described  as  resiants  or  indwellers,  1037,  1038,  1136,  1137 
indenture  between  the  Archbishop  of  Canterbury,  and  the  inhabitants, 

demising  the  bailiwick,  &c.,  ib. 
precept  from  Henry  VIII.,  to  the  constable  of  Dover  castle,  to  administer 

oaths,  kc.  to  the  inhabitants,  1137 
charter^Elizabeth,  1321 
ordinances,  ib. 

inhabitants,  compellable  to  serve  all  offices,  1509 
ordinances  temp.,  Charles  I.,  as  to  disfranchisement  and  freedom,  1671 
question  ofdisfranchisement  for  non-residence,  1831 
admission  of  burgesses,  1970,  1971 
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Ilchbstbr, 

entry,  Domesday,  1G3 

observations,  164 
charter — ^John,  411 
charter — Henry  V.,  1591 
charter — Queen  Mary,  ib. 
court  leet,  ib. 

parliamentary  history,  1591,  1592 
corporators  not  the  burgesses,  1914 

Ina,  A.D.  688—726 
laws  of,  15 — 21 
by  whom  made,  15 
tendency  to  increase  freemen,  a^. 
alderman,  16 — 21 
shireman,  16 
riots,  16,  17 
pledges,  16 

merchants — villains,  16,  17 
were  gild,  17 
alderman,  shire,  ib. 
imprisonment,  ib. 
slaves,  state  of,  ib. 
borough,  19 

Incorporation, 

doctrine  of,  in  its  infancy,  575 

observations  upon  the  introduction  of  the  word,  807»  841 
observations  upon  its  progress  in  the  reign  of  Henry  VI,  857 — 892 
introduction  of  th^  word  upon  the  index  to  the  patent  rolls,  &c.,  860 
terms  of  incorporation  when  applied  to  ecclesiastical  and  eleemosynsry 

bodies,  913 
no  connexion  between^  and  cities  and  boroughs,  1013,  1501,  1884 
early  notions  of,  were,  that  the  inhabitants  had   been  always  incor- 

porated,  1014 ;  Introd.  xxv. 
by  inference  or  implication,  1021,  1022 
doctrine  of,  in  the  reign  of  William  and  Mary,  1216 
real  nature,  defined,  1380 

Indemnity  Bill, 

opinion  of  the  committee,  1880,  1881 

Infamous  Charactbrs, 

laws  against,  31,  35,  39,  41,  45,  46, 49,  51,  63 

Infangthbf,  ^ 

definition,  50 
Inhabitants, 

origin  of  notice  to  become,  15 
synonymous  to  burgess,  56 
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I N  H  A  B  IT  A  NTS— eon/iiwec/. 

the  burghwara,  13,  57 

origin  of  notice  to  become,  14,  15 

early  provisions  for  mutual  responsibility  and  permanent  residence,  24, 
25,  28,  31,  32,  35,  46,  55,  56,  62,  63—66,  306 

synonymous  to  citizen,  burgess,  freemen,  and  men,  56,  59,  64,  72,  86, 
93,  96,  97,  98,  103,  108,  123,  125  et  seq.,  151,  167,  181,  193,  244 
et  seq.,  249—272,  281,  297,  341,  354,  357,  360—362,  374,  380, 
399,  413,  459  «/  seq.,  484,  493,  521,  522,  526,  527,  534,  590,  593, 
648,  663,  673,  680,  738,  747,  760,  796,  800,  820,  896,  948,  967, 
973  et  seq.,  1000  et  seq.,  1018,  1025,  1064,  1209,  1210,  1214, 
1218,  1229,  1231,  1281,  1710,   1726,  1746,  2003,  2106 

ecclesiastics,  46,  102,  378,  435,  489 

villains,  45,  378. — See  Villains, 

poor,  378 

strangers  not  admitted  sworn  and  enrolled,  378,  537 

persons  of  incompetent  mind,  378 

females,   102,  378,  613,  756 

minors,  378 

Saxon  charters  granted  to  the  burghwara,  56  et  seq,  285 

all  burdens  and  discharges  in  cities,  boroughs  and  counties  related  to,  72, 
73,  103,  274,  380,  553,  561,  590,  593,  597,  598,  613,  665,  748, 
795,  796,  820,  899,  1001,  1008,  1040,  106l,  1092,  1097,  1112, 
1170,  1207,  1214,  1228,  1234,  1281,  1483,  1502,  1572,  1720, 
1733,  1740,   1790,  2003,   2012,  2098,  2224 

term,  only  occurs  once  in  Domesday,  214 

bound  to  be  admitted,  sworn,  and  enrolled  in  the  court  leet,  44,  45,  78, 
80,  82,  153,  177,  399,  486,  521,  522,  534,  680,  700,  706,  759, 
760,  766,  768,  796,  802,  908  et  seq.,  929,  953,  1006,  1007,  1037, 
1061,  1064,  1187,  1218,  1236,  1281,  1346,  1403,  1447,  1557, 
1723,    1831 

members  of  Parliament  elected  by,  821,  828,  905. — See  Members  of 
Parliament. 

dis^ction  between,  and  foreigners,  855 

incorporation  of,  assumed,  1010 

introduction  of  the  term,  1215 

rights  of,  encroached  upon,  1270,  16 17,  1520  et  seq.,  1633,  1634 

dictum  of  Lord  Hardwick  as  to  the  incorporation  of,  1302 

Lord  Coke,  "that  inhabitants  could  take  by  continued  suc- 
cession," Introd.  XXV. 

enrolment  of,  practised  from  the  earliest  periods,  1310,  1429 

can  make  bye-laws,  1444,  1474 

held  not  to  take  in  succession,  1520,   1521 

Gateward's  case  as  to  right  of  common  by,  1538  et  seq. 
observations,  1539  et  seq. 

See  Burgesses,  Freemen,  Corporations,   Leets,  Freedom,  Citizens, 
Men. 

Innistiock, 

charter — Johni  418 


charter,  1467 
Invkrkbithino, 

eb»Tttr—\4G7 

charter — WiUlain  the  Lion,  319 

chMittx—Jamta  VI.,  1467 
Intbxnbsb, 

charter— William  I.,  363 
observatiotu,  363,  363 

chartern— Alezaoder  II.,  417,  475 

charter — David  Brace,  709 

charter— James  III.,  1037 

chartei^^ames  VI.,  1466 

IpawiCH, 

cntrf — Domeaday,  380 

obeerratioiu,  381,  3S3 
aid  of  the  borough,  331,  339 
charter— Richard  I.,  374 
charter— John,  391,  393 
biirgeaaee,  inhabitants,  393 
merchant  gnild,  t&. 
ordinancea,  393 — 101 

obaervBtiona,  399 — *01 
charter— Henry  III.,  467 

ordinances  in  dte  reign  of  Edward  I.— ftdmiamm  of  borgesaee,  513 
domboc,  515,  620 

commenti,  530 — 533 
ward  same  as  bet,  619 
men  defined,  ib. 
foreign  burgeweft— gnilda,  S30 
town  of,  held  by  boi^age  lennre— hoata,  521 
no  corpoisdon,  633 

bailiS'  pleada  he  could  not  summon  13  of  die  foirign  hnndred,  563 
charter— Edward  II.,  5Sg 
common  council,  690 

obeerrationa,  ib. 
men  of,  charged  with  ■  fine,  ib. 
ordinances,  ib. 

burgesses,  to  pay  scot  and  lot,  ib. 
bailiSb  not  to  make  burgesses  (A  themselres,  593 

ohservstionB,  593 
charters— Edward  III.,  667 
not  mentioned  as  being  incorporated,  703 
charters— Richard  II.,  742,  743 

burgesaeg  of,  released  from  all  arrears  of  fee-&rm8,  &C,  794 
cbarteiw-Henry  VI.,  870 
first  charter  of  incoiporstion,  by  Heniy  VI.,  87S,  677 

obaerrations,  S78 
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Ipswich — contimued. 

trespass  against  the  bailiffs  and  commonalty,  933 

charter— Edward  IV.,  971 

villains,  freedom  by  residence,  972 

bye-laws  made  by  the  commonalty  of  tailors,  1524 

chartei^Charles  XL,  1698 

charters  smrrsndered,  1799 

charters  of  incorporation  by  Charles  II.,  ib. 

charter — James  IL,  1824 

Brad/s  extract  explained,  1907 

parliamentary  and  mmiicipal  history,  1946 — 1949 

case  of  foreigners,  2049>  2050 

quo  warranto,  2061 

evils  of  non-residence,  2062 

Irish, 

provisions  against  repairing  to  Oxford  or  Cambridge,  834,  835 

Jambs  I.,  A.D.  1603—1625. 

reign  of  from  1469  to  1626, 

difficulty  of  managing  the  House  of  Commons,  1470 

discretionary  power  of  the  chancellor  in  supplying  vacancies  in  the  House 

of  Commons,  abandoned,  ib. 
seat  in  the  House  of  Commons  no  longer  considered  a  burden,  ib. 
continuance  of  the  leets,  1471,  et  seq. 
every  man  must  be  within  a  leet,  1474 
interference  of,  in  corporations,  1500 

incorporation  not  materially  affecting  the  class  of  burgesses,  1501 
borough  and  parliamentary  rights,  ib. 

courts  of  law  subservient  to  the  views  of  the  crown,  1609*  1626 
concluding  observations,  1626 

Jambs  I.  (Ireland), 

the  wise  policy  adopted  by,  at  the  commencement  of  his  reign,  1593, 

1594 
unconstitutional  and  violent  conduct  of  James  I.  in  the  corrupt  erection 

of  boroughs  and  corporations,  with  remonstrances  upon  his  conduct, 

1596  et  seq., 
speech  at  Whitehall,  1601 
boroughs  erected  for  parliamentary  objects,  1603 

Jambs  II.,  A.D.  1685—1689 

surrender  of  charters  to  the  Earl  of  Bath,  1267 

object  of,  ib. 

arts  to  manage  the  elections,  ib. 

election  of  members  taken  from  the  inhabitants,  1268 

reception  of  the  king  in  the  western  counties,  ib. 

proclamation  for  the  restoration  of  charters,  1269 

proclamation  of  William  III.,  ib. 

removal  of  aldermen  in  East  Looe,  1270 
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Jamss  II. — eontmued. 

petition — East  Looe,  1271 

subservienqr  of  the  House  of  Ck>mmoii8, 1817 

causes,  1818 — 1820 

conduct  of  C.  J.  Jefferies,  1818 

unconstitutional  conduct  of,  1834,  1835 

proclamation  for  the  restoration  of  charters,  1836 — 1838 

concluding  observations,  1842,  1843 
usurpation  and  abuse  progjressive  and  uninterrupted,  1843 

Jeffbribs,  C.  J., 

tyrannical  and  illegal  conduct  of,  1793,  1818,  1880,  1883, 1886 

Jbrmynb's,  St. 

restoration  of  members  to  Parliament,  1223 

Jbws, 

goods  of,  belong  to  the  king,  52 

John,  A.D.  1199—1216 
reign  of,  377—425 
charters,  377 

observations,  377,  et  seq. 
to  whom  granted,  379,  442 
none  of  incorporation,  380 
guilds  distinct  from  boroughs  and  burgesses,  381 
fairs  and  markets  distinct  from  boroughs,  &c.,  ib. 
none  providing  for  the  election  of  burgesses,  382 
no  municipal  corporations,  387, 422 
common  council  not  a  select  corporate  bodv,^  387 
inaccuracies  of  Hume,  423,  424 

Jurisdiction, 

secular  and  ecclesiastical  division  of,  14 
sheriffs  excluded,  52 
lords,  excluded,  ib. 

Jurors, 

qualification  of,  land  required  for  being,  820 

JUDGBS, 

not  to  be  justices  of  assize  in  their  own  counties,  1113 

Jury,  Grand  and  Pbtit, 
origin  of,  40 — 55 
liability  to  serve  upon,  495 

JUSTICBS  OF  THB  PbACR, 

required  to  be  resiants,  resident  and  dwelling  in  the  shire,  820 

JusTiTiA  General — {Scotland),  701. 

Kenfbg, 

grant  of  burgages,  419 

men  and  tenants  released  from  toll,  601 
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Kbnfbg — continued, 

charter— Edward  III.,  706 
charter— Edward  IV.,  1028 

Kent, 

people  of,  13 

first  counter  mentioned  in  Domesday,  71 

customs,  75 

customs  respecting  bondmen,  920 

Kidderminster, 

charter— Charles  I.,  1668 
charter— George  IV.,  2196 

Kino, 

when  only  to  be  appealed  to,  38 — 13 

cMmot  of  right  chanype  that  liberty  which  he  had  granted.  48  ^^ 

grant  of,  when  void,  683 

ert^nt  nf  th<>  pr^mfpri^^,  r^p 

exemptions— confined  to  those  cases  only,  in  which  the  discharge  of 
public  duties  are  substituted  for  a  more  general  obligation,  1024 

boroughs  can  be  created  by.  but  the  voters  must  be  the  class  prescribed 
bycommon  law,  664,  1256.  17/4 

• 

KiNOSBOROUOH  MSS.,  1231,  1463 

Kingston-upon-Thames, 
charter — John,  408 
charter— Henry  III.,  463,  470 
charter — Henry  VI.,  869 
charter— Edward  IV.,  1005 

inaccuracy  respecting  a  charter  said  to  be  granted,  1130, 1131 
charter — Elizabeth,  1434,  1435 

custom  for  the  disfranchisement  of  freemen,  discussed,  1685,  1686 
observations,  1685,  1687    • 

Kinoston-upon-Hull, 

charter— Edward  I.,  646 
charter — Edward  II.,  596 
first  rettum  to  Parliament,  600 
charter— Edward  III.,  664 
charter,  pleaded,  677 

no  mention  of  a  corporation,  ib, 
complaint  against  the  mayor  and  conunonalty,  by  the  Archbishop  of 
York,  690 

observations  upon  the  previous  charters  granted  to,  857,  858 
first  charter  of  incorporation,  860 — 869 

observations,  868 — 869 
exactions  by  the  mayor,  1115 
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Kingston— «oii/MitiMl. 

**  persons  privilegedy''  1115 

statute  authorizing  the  king  to  make  an  '*  honour"  of,  1119 

KiLDARBy 

charter— Henry  VIII.,  1141 

Kilkenny, 

charter— Earl  of  Pembroke,  359,  360 

charter — Henry  III.,  474 

charter — Richard  II.,  775 

charter— Henry  VIII.,  1140 

charter  of  incorporation — James  I.,  1617 

King's  Bbnch  {Jrehmd\ 

origin  of  its  being  dependent  upon  the  King's  Bench  in  England,  1457 

KiNSALK, 

charter— Elisabeth,  1461 

held  in  free  burgage,  %b. 

charter — James  I.,  1619 

letters  from  the  Earl  of  Orrery  to  the  inhabitants  of  Kinsale,  to  nomi- 
nate members  for  him,  1801 

letter  from  the  Earl  of  Oirery,  to  Sir  Robert  Southwell,  1801,  1803 

letter  from  William  Blathwayte  to  Sir  Robert  Southwell,  1840 

Southwell  Manuscripts,  as  to  the  improper  making  of  freemen,  and 
correspondence  on  parliamentary  arrangements,  2069,  2074 

Knarksborouoh, 

charter  of  the  manor — Henry  III.,  465 
grant  of  the  castle  and  manor,  594 
parliamentary  history,  1861 — 1863 
burgage  tenure  defined»  1868 

Lancastbr, 

charter — ^Earl  of  Moreton,  370 

charter — John,  410 

charter — Henry  III.,  471 

parliamentary  returns,  in  the  reign  of  Edward  I.,  494 

charter— Edward  III.,  666 

inhabitants  discharged  from  paying  toll,  1832 

charter— George  III.,  2161 

Lands, 

possession  of,  before  whom  settled,  46 

early  instance  of  the  necessity  of  having,  attached  as  a  qualification  for 
any  office,  619,  620 

Leeds, 

petition  from  the  inhabitants,  against  being  made  a  corporation,  1515 

LandbDOWNB  MSS.,  1171»  1172,  1222,  1320,  1321,  1410,  1411 
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LdkNDTHWARTy 

definitioiiy  333 

IiAMPADAB, 

charter— Edward  I.,  567 

essentially  similar  to  die  English  grants,  667 

leet,  2109 

charter— George  III.,  2161 

Lanark, 

regulations  respecting  the  possession  of,  708 

Langport, 

entry— Domesday,  166 

incorporated,  James  I. 

observations  upon  the  tenure,  167 

leet,  portreeve,  inhabitants,  non-residence,  ib, 

common  law  principles  acted  upon,  i6. 

Launcrbton, 

charter— Richard  I„  368 
charter— Edward  III.,  666 
charter— Edward  VI.,  971 
charter — ^Mary,  1205 
parliamentary  history,  2004 — 2008 
sent  members  to  Parliament  before  their  charter,  2005 
improper  admission  of  freemen,  2007 

borough  of,  an  instance  of  the  introduction  of  non-resident  freemen,  after 
the  interference  of  James  II.,  2008 

Laws  and  Customs, 

summons  of  12  persons  from  every  county  by  William  the  Conqueror  to 

ascertain  the,  47 
restoration  of  andent,  by  John,  422 
William  III.,  1845,  1846 

Law-wortht, 

freeman  to  place  himself  in  Uie  hundred  to  become,  44 

when  considered  to  be,  49 

advantages  of,  63 

term  explained,  19,  286,  287,  347,  428,  1919 

Laws  of  England, 

introduction  of  into  Ireland,  569  570, 

Lists.— See  Freemen^  Boroughs^  Burgesses,  Inhabitants,  Charters  passim, 
origin,  34,  52,  1075,  1080,  1728 
anxiety  oi  our  ancestors  that  the  laws  should  be  administered  locally,  38, 

43,  609,  614,  895,  1238 
pledges,  32,  46,  55,  56,  62,  63,  66,  316 
Manchester  ordinances,  S4l,  et  seq.,  687 
functions  of,  38,  39,  52, 194,  261, 919,  949,  1071,  1076, 1096,  1471 
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Leets — amtinued. 

all  resiant  freemen  bound  to  perform  suit,  &c.,  44,  45,  78,  80,  82,  153, 
177,  537, 1154 — ^Vide  InhMtants,  Burgesses,  Sfc, 

Exceptions, 

ecclesiastics,  46,  102,  435,  489 
minors,  102 

women,  102,  378,  613,  756 
strangers,  378,  537 

villains  bound  only  to  take  an  oath,  45,  378 
persons  of  incompetent  mind,  378 
paupers,  ib, 

fines  in,  origin  of,  107,  537 
cannot  be  two,  in  the  same  place,  885,  1294,  1474 
evils  from  the  departure  of  the  ancient  system  of,  747,  2074,  ei  s^^ 
2095,2102,  2110,  2113 

(John,) 
presentments  of  freemen  and  the  public  business  transacted  in  Ipswkb, 

393,  et  seq. 
conmion  council,  portmen,  commoner,  guild  merchant,  defined,  309,  el  m;. 

(Henry  III.,) 

frankpledge,  view  of,  provided  for  in  Magna  Charta,  432 

(Britton,) 

provisions  for  the  view  of  frankpledge,  476,  477 

(Bracton,) 

Saxon  system  of,  defined,  482 — 484 

(Edward  I.,) 
admission  of  bm^gessefa,  &c.,  in  Ipswich,  511,  et  seq. 
wardsmen,  leets,  foreign  burgesses,  defined,  519,  et  seq. 
juries,  chief  pledges,  jurats  presenters,  scot  and  lot,  hosts,  521 — ^522 
custumal  as  to  the,  of  Romney,  535 
inhabitants,  burgesses,  freemen,  residence,  scot  and  lot,  fine,  strangers, 

535—539 
(Fleta,) 
view  of  frankpledge  to  be  held  according  to  Magna  Charta,  572,  573 

(Edward  II.,) 
articles  of  frankpledge,  578,  579 
admissions  of  burgesses  in  Ipswich^  592,  593 
courts  ^eld  at  Poole,  599 
petition  for,  597 
complaint  of  false  presentments  at,  ib. 

(Mirror,) 

frankpledge,  609,610 

what  cannot  be  presented  at,  to  be  done  at  the  sherifi^s  toum,  610, 61! 

(Edward  III.,) 
statutes  relative,  618 
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HiE  BTS — continued. 

held  at  Lynn,  653 

all  public  functions  diacharged,  ib. 

men  of  Gostelyng  complain  of  misuser,  670 

(MSS.  Year  Book,) 

resiants  bound  to  be  suitors,  680 

(Fourth  Year  Book,) 
frankpledge,  leet,  dozeins,  pledges,  687 
resiant  prosecuted  for  non-attendance,  689 

(Richard  II.,) 
inhabitants  of  Portswood  to  attend  the  court,  751 
burgesses  of  Stafford  to  be  sworn  at,  ib. 

(Yarmouth  Rolls,) 

inhabitants  presented  and  sworn,  754 

capital  pledges,  755 

form  of  presentments,  756 

fines,  apprentices,  inmates,  757 

duties  of  the  juries,  759 

common  law  in  fiill  exercise,  i6. 

presentments  at  Lynn,  760 

servitude,  residence,  pledges,  jury,  election,  apprentices,  761,  et  seq. 

freedom  by  birth,  764 

presentments  at  Wells,  766 — ^768 

admissions  to  freedom  in  Hythe,  768 

(Henry  IV.) 

presentments,  Hythe,  769 

Yarmouth,  798 

suitors— Plymouth,  802 

(Sixth  Year  Book,) 

if  things  inquirable  at,  neglected,  sheriff  to  interpose,  805 

(Henry  V.) 
presentments  at  Yarmouth,  828 
Huntingdon,  828 

(Henry  VI.,) 
Oxford  and  Cambridge,  universities,  835 
chief  pledges,  843 

municipal  officers  for  Shaftesbury  elected,  963 
admission  to  freedom  at  Chester,  903,  et  seq., 
admission  to  freedom  from  birth,  marriage,  &c.  in  Hythe,  908,  et  seq. 

(Seventh  Year  Book,) 

bailiff  fined  for  not  impannelling  a  jury,  919 

antiquity— jurisdiction,  927 

inhabitants  of  Windsor  bound  to  attend,  929 

(Eighth  Year  Book,) 

trespass — ^free  profits  of,  938,  et  seq. 
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(Edward  IV.,) 
duties  of  courts,  841 
admissions  to  freedom  in  WeDs,  1086 

Hythe,  1007,  1008 

(Parliament  Rolls,) 
court,  recognized,  1025,  1029 

(Richard  III.,) 
admissions  to  freedom  in  Hythe,  1037 

(Henry  VII.,) 
advantages  of  the  court  leet  in  Southwold,  1055,  et  seq. 
admission  to  freedom  in  Southampton,  1061 
^ Yarmouth,  1062 

StaflFord,  1064,  et  mq. 

• Marlborough,  1067 

(Eleventh  Year  Book.)  ^ 

origin  of,  1075,  et  seq. 

duties,  1076,  1077 

bye-laws,  1078 

distinction  between  the  hundred  and,  1078 

(Keilwey's  Reports,  1079) 

origm  of,  1080 

indictments,  ib, 

steward,  portreeve,  &c.,  in  Pevensey,  1081 

(Henry  VIII.,) 
powers  to  stewards,  1094 
articles  inquirable,  1096 
liberties  confirmed,  1106 
University  of  Oxford,  powers  to  do  all  acts  in,  1 122 

(Edward  VI.,) 
liberties  of,  confirmed,  1149 
commencement  of  usurpations,  1161 
presentments — Stockbridge,  1167 
regulations — Sandwich,  1169 

(Edward  VI.,) 
admissions  to  freedom  in  Wells,  1169,  1170 

(Philip  and  Mary,) 
steward  to  preside  at,  in  Buckingham,  1 199 

Elizabeth, 
offences  to  be  prosecuted  at  the  leet,  1220 
courts,  in  full  practice,  1221,  1252,  1258 
grant  of,  to  Poole,  1241 
admissions  (^  burgesses  in  Poole,  1246 
admissions  to  freedom  in  Wells,  1251 
provisions  at  the,  in  East  Looe,  1258 
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presentmentSy  1261 

court,  Cirenceeter,  1281 

confusion  between  the  court,  and  baron,  1286 

court,  Queenborough,  1299 

admifisions  to  freedom  in  Hythe,  1322 

regulations  for,  Congleton,  1340,  et  seq. 

ordinancefl — Colchester,  1346 

court,  Callington,  1348 

Corfe  Castle,  1352 

Clitheroe,  1355 

attempts  to  destroy,  1362 
Lymington,  mayor  of,  sworn,  1366 
jurisdiction  administered  at  Sudbury,  1373 

all  municipal  officers  elected  at  the  courts^  1380 

RicWond  court,  1386 

Portsmouth,  1388 

admissions,  1390 

admiasions  to  freedom  in  Wells,  1414 

record  relative  to,  in  Evesham,  1420 

an  act  for  Westminster  regulating,  1429^  et  seq, 

an  avowry  for  a  fee,  1441 

(Jambs  I.,) 
jurisdiction  of,  1471 
assumed  as  humming  Qbaolete,  1472 
chief  pledges  fined,  1473  ^^. 

all  inhabitants  bound  to  appear  if  amerciable,  1474 
every  man  must  be  lyithin  a  |fl<>t.  %b. 
can  make  bye-laws,  ib, 

admission  to  freedom  in  ^^M^e  Porta.  1503,  et  9eq. 
ordinances  and  admissions  in  Chester,  1609»  et  seq. 
admissions — Poole,  1513  " 

admission  to  freedom  in  cities,  1622 

(Charlbb  I.) 
gradual  usurpations  upon,  1654, 1655 
court  baron  substituted,  1654 
prescription,  1659 
usurpations,  ib, 
requisites,  1660 
admissions — Huntingdon,  1664,  1665 

Sandwich,  1669 

Hythe,  1671 

(Commonwealth,) 
bye-laws  made  at  a  leet  affirmed,  1687>  1688 

(Charlbb  II.) 
omissions  of  courts,  1695 
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Lb  BT8 — continued. 

powers  of  magistrates,  ib. 

admission  of  burgesses,  &c.  Huntingdon,  1714  ef  seq. 
courts,  Portsmouth,  1720,  1721 
presentments  at,  1723 
origin  of  leets,  1728 
claim  of,  Tavistock,  1736 

courts,  and  baron  in 'existence,  and  similarly  constituted  as  in  the  Sazm 
«ra,  1776 

(James  II.) 
ordinances — Romney,  1831 
progress  of  usurpation,  and  abuses  uninterrupted,  1843 

(William  III.) 
court,  Truro,  1875 
presenhnents,  1876,  1877 
right  of  select  bodies,  1943 

(Annb,) 
Flympton,  admission  to  freedom,  1945  et  seq. 
admissions,  Hythe,  1970 

(Gborge  I.) 
usurpations,  2015 

(Gborge  II.) 

London  and  Westminster  under  the  control  of  the  courts  at  the  present 
moment,  2025,  2026 

amercement,  2064 

jurisdiction,  ib,  et  seq,  7^7 

erils  from  the  departure  of,  2074  et  seq.  2095,  2102,  2110,  2112 
(Gbobgb  III.) 

benefits  of  restoring,  2101,  2102,  et  vide  Introd.  passim. 

ancient  system  of  Gricklade,  2114 

courts  held  in  Cumberland,  Gosport,  Holt,  2187 

admission  of  burgesses — Huntingdon,  2186 
(Geo  RGB  IV.) 

continuance  of,  in  Petersfield,  2222 

West  Looe,  2224 

Maidstone,  2226 

Lebt8  and  Law  Days  {Wcdes), 

established  institutions  in  Wales,  1106,  2109 

Lbgalbs  Homines. — See  Freemen^  Burgesses,  Law-worthy. 
the  free  inhabitants  of  cities  and  boroughs,  &c.,  45,  375 

Lbicbstbr, 

entry — ^Domesday,  221 
described  as  a  city,  ib. 

observations,  ib. 
charter — Earl  of,  222 
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Lbicxstkr — continued. 

observations,  223 
charters — John,  ib. 
observations,  t^. 
first  entry  of  aldermen,  224 

duties  and  origin,  ib. 
charter  of  the  Earl  of  Leicester,  in  1239—225 

observations,  ib. 
chartep-^-Hcmy  III.,  ib. 
members  to  Parliament,  226 
first  return,  ib. 

charters  of  John  of  Gaunt,  Richard  II.,  and  two  of  Edward  IV.,  226*-22S 
members  to  Parliament,  by  whom  chosen,  ib. 

observations,  ib. 
ordinances,  228,  229 
elections  parliamentary,  mandates  respecting,  229 — 232 

observations,  231 — 233 
charter — Henry  VII.,  233 
commission  from  Henry  VII.,  ib. 

observations,  ib. 
charter — ^Edward  VI.,  234 

observations,  ib. 
ordinances,  234,  236 — 239 
observations,  235 — 239 
chartei^— Elizabeth,  240 
observations,  240,  241 
petition — Elizabeth,  241 
poor  oppressed,  ib. 
observations,  ib. 
ordinances,  ib. 

watch  and  ward,  coYitinuance  of,  ib. 
second  charter — ^Elizabeth,  242 

observations,  243 
charter — James  I.,  243,  244 
charter — Charles  II.,  248 
House  of  Commons,  petition  to,  in  1705,  249 
decision  of,  ib. 

mandamus  respecting  an  alderman,  for  non-residence,  250,  et  seq. 
distinction  between  non-residence  and  absence  explahied,  250,  251 
inhabitants  pajring  scot  and  lot  entitled  to  the  privileges  ^  252,  253 
town  ancient  demesne,  1433 
inhabitants  disduoged  from  toll,  ib 

LiSOMINSTBR, 

32  persons  of,  named  as  being  taxed  upon  the  Noose  Rolls,  673 
charter — Anne,  1960 
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Lewbr, 

entry — Domesday,  95 

burgesses,  ib. 

usurpations,  ib. 

burgesses  the  inhabitant  householders  paying  scot  and  lot,  96 

inaccuracy  of  Brady,  ib. 

election  of  members  agreed  to  be  in  the  inhabitants,  1634 

LiBERi   Homines. — See  Freemen^  Burgesses,  Legales  Homines,  CorporaHoBy 
Law-worthy,  Leet,  Boroughs. 
charter  of  liberties,  427 
recognized  by  Britton,  478 

Liberties, 

confirmation  of,  68,  427 
observations,  ib. 

Liberty, 

loss  of,  recognized  as  a  punishment,  in  the  laws  of  Ina,  17 

LtDFORD, 

entry — Domesday,  172 
observations  upon,  Brady's  extract^  1904 

Laoe  Men, 

the  jury  of  the  borough,  270 

Limerick, 

charter — John,  419 

burgages,  569 

chartei^— Henry  VIIL,  1141 

charter — Elizabeth,  1459 
Lincoln, 

entry — Domesday,  268 

described  as  a  city,  269 

aid  of,  339 

fee-farm,  ib. 

charter — Richard  I.,  368 

charter— John,  386,  387 
common  council,  meaning  of,  387 

parliamentary  returns  in  the  reign  of  Edward  L,  494 

complaint  of  the  citizens,  525 

charter — Edward  II.,  595 

558  persons  of,  entered,  as  being  taxed  upon  the  Nome  RoUs,  673 

mayor  and  commonalty  bring  a  writ  of  covenant  against  the  mayor 
and  bailiffs  of  Derby,  694 
observations,  695,  696 

action  by  two  citizens,  against  the  bailiffs  of  Lynn,  696 

charter— Heiuy  IV.,  793 
not  one  of  incorporation,  ib. 
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Lincoln — eontnuted. 

mafor  and  burgesses,  suit  by,  respecting  cognizance  of  pleas,  803 

the  principle  recognized, ''  that  no  one  can  be  judge  in  his  own  cause,"  ib. 

a  fine  imposed  for  a  person  not  accepting  the  office  of  mayor,  804 

bishop  daims  a  person  as  his  villain,  805 

statute  relative  to  false  verdicts  given  in  the  city  of,  822 

made  an  incorporate  county  of  itself;  ib. 

observations,  ib. 
charter,  upon  petition  of  the  commonalty,  894 
not  previously  incorporated,  ib, 
indentures  of  return  temp.  Charles  II.,  1732 

Linlithgow, 

regulations  respecting  the  possession  of,  708 
mentioned  as  one  of  the  four  boroughs,  709 
burgesses  pay  scot  and  lot,  1974 

LiSKSARDy 

charter — Richard,  King  of  the  Romans,  464 

charter — Edward  the  Black  Prince,  666 

charter — Richard  II.,  752 

petition  for  the  restoration  of  charters,  1262,  1839 

charter—^EMzabetii,  1403,  1404 

leet,  2138,  2140 

parliamentary  and  municipal  history,  2138,  2141 

constitutions,  2138,  2139 

quo  warranto,  2140 

charter — James  II.,  ib. 

Litchfield, 

right  of  voting,  258 

charter— Edward  VI.,  1152 

ancient  history,  1155 

not  a  prescriptive  borough,  1156 

observations  upon  the  charters,  1 1 56—1 1 59 

charters  granted  to  the  inhabitants  and  resiants,  1158 

charter — Philip  and  Mary,  1 182 

parliamentary  history,  1183,  et  seq. 

admission  of  burgesses,  1184,  1185 

election  petition  in  1710,  1186 

observations  upon  freeholders,  burgage  tenants,  and  freemen,  1186,  1187 

election  petition  in  1772,  1187 

freemen  required  to  be  enrolled,  2004 

LivsRY  AND  Livery  MEN. — (See  London.) 

statute  of  the  10th  Richard  II.,  cap.  4,  728 

commons  pray  that  no  livery  be  granted  under  colour  of  any  guUd,  773 

adoption  of  liveries  by  guilds,  a  usurpation,  ib, 

7   L2 
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guikk  fnteniitiM»  and  men  oC  tri(de»^|ttagr  gnm^  860 
guildfl  spoken  of  aa  in  coMicadon  with  tnde»  800,801 
Btatdtea  againat  the  taking  or  giving,  949»  1444 

gtatute  of,  not  to  extend  to  any,  given  by  any  guild,  firatemity  or  craft 
corporate,  1026 
ordinance — Richard  III.,  1036,  1037 
usurpations  of  the  London,  1985 — 2003 
have  no  municipal  rights  as  ''Hverymen,"  1988 

LiVBRPOOL, 

charter — John,  413 
burgage  tenure,  ib. 
observations,  ib. 
charter — Henry  III.,  464 
chaiter — Edwaord  II.,  595 
charter — Richard  II.,  738 

merchant  guild  distinct  from  the  municipal  government,  ib. 
charter — Henry  IV.,  794 
burgesses  petition  for  privileges,  829 

burgage  tenure,  observations  upon,  as  applicable  to  Liverpool,  830,  831 
charter— Charles  IL>  1704 

officers  of  the  corporation  removed  by  Charles  11^  1710 
common  council  order  a  levy  upon  the  inhabitants,  ifr. 
ordinances  respecting  the  admission  of  foreigners,  1711 
charter — George  II.,  2044 
quo  warranto  against  the  bailiffs,  2045 
parliamentary  and  municipal  history,  2153 — 2160 
common  council,  2154,  2157,  2158 
charter — Charles  I.,  2153 
charter— Charles  II.,  21&4 
charter — James  II.,  2155 
charter— WDliam  III.,  2157 
mandamus,  residence,  aldermen,  2172 

Llantmthbnbry, 

charter — Ricliard,  1039 

Local  Administration  of  Laws, 

anxiety  of  our  ancestors  for,  38,  43,  609,  614,  895,  123S 

LoTHAiRB  and  Edric,  A.  D.  675—685 
laws  of,  12 

inhabitants  of  Kent,  12 
compurgation  of  ^reemen,  12,  13 
host  liable  for  his  guest,  ib. 
reeve,  ib. 
gild,  U 
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LOWBSTOPFS, 

town  of,  ancient  demesne,  1435 

Loos,  Eabt> 

eariy  history,  1263,  1254 

return  of  members,  1254 

charter  of  inoorportttion— Elizabeth,  1264,  1265 

suit  in  the  exchequer  respecting  the  market,  burgesses,  &c.,  1255 

charters  of  the  crown  have  no  power  to  control  the  election  of  members 

to  parliament,  1266 
observations  upon  the  terms  "inhabitants"  and"  buigesses,"  1256,  1257 
bye4awB,  1267,  1268 

demise  of  lands  by  the  mayor  and  piindpal  burgesses,  1268,  1259 
chartei^— James  I.,  1259,  1260 

only  one  member  to  parliament  for,  and  West  Looe  during  the  protecto- 
rate, 1260 
early  books  destroyed,  1260,  1261 
election  of  mayor  by  the  "  commons'',  1261 
presentments  at  the  court  leet,  1261 
surrender  of  charters  to  Lord  Bath,  1262 
petition  for  the  restoration  of  charters,  ib. 
illegality  of  the  charter  granted  by  James  IL,  1263 — 1265 
admission  of  freemen,  1266 
election  of  burgesses,  ib. 

officers  of  the  corporation  removable  at  the  king's  pleamire,  1266,  1267 
members  to  parliament,  nominees  of  the  court,  1268 
proclamation  for  the  restoration  of  charters,  1269 
order  for  the  removal  of  the  mayor  and  aldermen,  1270 
bye-laws,  1271 

petition  of  the  inhalntants  to  William  IIL,  ib. 
return  of  members  to  Parliament  in  1689*  1273 
presentment  of  strangers,  ib. 
freeman's  oath  of  the  borough,  1274 
quo  warranto  against  the  inhabitants,  ib. 
election  petition,  1806 — 1275 

decision  of  a  committee  of  the  House  of  Cknmnons,  in  1824,  ib. 
charters  previous  to  the  proclamation  established,  1839 

Loos,  West, 

court  leet,  2224 

mandamus  to  enrol  an  inhabitant,  ib. 

villains,  2225 

burgesses  not  dependent  upon  tenure,  ib. 

inhabitants  clearly  mean  burgesses,  2226 

oath,  ib, 

LoED0 — Vide  Bracton,  Britton,  GUmviUe^Mirror,  Year  Books. 
jurisdiction,  51 
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treating  villain  as  free,  ^ 

reaponMbUit^r  for  viUaina,  32 

YiUain's  absence  from  their,  350 

when  conclusive  against,  350,  380,  480 

dependence  of  villains  upon  their,  612 

villains  may  be  seized  by,  notwithstanding  the  writs  of  libertate  pro. 

banda  were  purchased,  625,  628,  668 
provisions  respecting  the  exception  of  villainage,  668,  669 
commission  to  inquire  respecting  the  misbehaviour  of  tenants  and  hud 

tenants  to  their,  714 
provisions  against  villains  flying  to  enfranchised  places  from  thdr,  718 
villains  could  not  be  enfranchised  without  consent,  771 

LOSTWITHIBL, 

charter-^Henry  III.,  470 

charter — George  II.,  1838 

mandamus  against  the  may<v  to  restore  a  person  to  his  freedom,  1966 

absence,  ground  for  disfranchisement,  1968,  1969 

term  '*  freeman,"  referable  to  the  common  law,  1970 

charter — George  II.,  2037 

LUDGKRSHALL, 

not  returned  as  a  borough  in  Domesday,  1736 
no  charter  ever  granted,  t^. 
parliamentary  history,  1736>  1737 

Ludlow, 

burgage  in,  527 

all  boroughs  held  by  burgage  tenure,  ib. 

observations,  t6. 
charter  to  Jorden,  of  Ludford,  674 
assise  of  frank  tenement  respecting,  701 
an  ancient  borough,  ib, 
upland  towns  not  boroughs,  ib. 
tenonents  in  a  town  always  devisable,  ib, 

observations,  ib. 
charter— Edward  IV.,  968 

payment  of  members'  wages,  assessed  upon  the  inhabitants,  1431 
right  of  election  in  the  common  burg^esses  resiant,  1758 
distinction  between  the  burgesses  and  freemen,  1759 
ordinance  for  the  election  of  a  burgess,  1760 
charter— William  III.,  1838,  1844 

legal  decision  respecting,  222 
surrender  of  charters,  1886 
charter — James  II.,  ib. 
illegal  election  of  mayor,  1887 
irregularities  in,  from  the  surrender  and  grant  of  charter,  1894 
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Lyfton, 

inhabitants  and  residents,  excepted  from  an  ordinance  respecting;  cloth, 
1026 

Lymington, 

when  first  summoned  to  return  members,  1368 

not  entered  in  Domesday,  ib. 

charter — James  L,  questioned,  ib. 

common  seal,  rarely  used  in  the  returns  to  Parliament,  1 3/0 

evils  of  non-residents,  1371 

parliamentary  history,  1368 — 1372 

Lyme, 

charter— Edward  II.,  595 

30  persons,  named  as  taxed  on  the  Nonae  RoUs,  673 

inhabitants  released  from  all  arrears  of  fee-farms,  &c.,  794 

charter — Henry  V.,  823 

a  burgage  mentioned  as  granted  to  the  burgesses,  1561 

charter— Henry  VIII.,  1137, 1138 

charter — Philip  and  Mary,  1200 

charter — James  I.,  1501 

order  for  the  payment  of  the  members'  wages  during  the  reign    of 

Charles  I.,  1672 
parliamentary  history,  1689 — 1874,  1875 

decision,  1780—2113,2114 

right— freeholders  and  freemen  resident,  2120,  2121 
resiant  roU,  2123 

Lynn  Rsgib, 

charter — John,  411 

charter — Henry  III.,  470 

charter — Edward  II.,  595 

bishop  of  Norwich  avows  that  he  is  lord  of  the  town,  606 

commonalty,  mentioned  as  an  aggregate  body,  ib. 

no  allusion  to  a  corporation,  606,  607 

regulations  for  the  municipal  and  parliamentary  government,  653 

observations,  653,  654 
not  mentioned  as  a  corporation,  693 
burgesses  described  as  the  men  of  the  town,  760 
early  levying  of  poor  rates,  ib. 

pledges  given  in,  conformable  to  the  law  of  the  leet,  761 
members  elected  for  Parliament  by  the  leet  jury,  ib. 
coroner  elected  by  the  leet  jury,  ib. 
regulations  respecting  apprentices,  762 

observations,  762,  763 
apprenticeship  no  connexion  with  corporations,  765 
apprenticeship,  principles  of,  direct  connexion  with  the  common  law,  ib. 
regulations  for  the  worsted  weavers  and  their  apprentices,  1094, 1100 
charter— Henry  VIII.,  1180 

letters  from  Sir  Robert  Hitchin,  and  Sir  Henry  Spelman,  to  the  bur- 
gesses  of,  desiring  to  be  elected  members,  1513 
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answer  from  the  burgveies  stat&iig  that  **■  they  were  umidid  toduMMetiicir 

members  according  to  the  statute  of  the  first  Henry  V.  cap.  14,**  ib. 

case  of  misnomer  respecting  the  mayor  and  bmgceoco  of,  1531 

earl  of  Salisbury  elected  borgesa  to  ParUament  for*  during  the  common- 
wealth, 1682 

earl  of  Salisbury's  letter,  t^. 

charter— George  IL,  2038 

leet,  2124 

non-residents,  ib. 

usage,  2125 

parliamentary  and  municipal  history,  2116^-2125 

London, 

a/r«  city,  6 

inhabitants  of,  the  burghwara,  13,  57 
described  as  a  "  vie,"  13 
not  mentioned  in  Domesday,  13,  173,  288 
freedom  in,  after  seven  years*  service,  22 
judicia  civitatis,  36 
called  "  Byrig,"  ib. 
\  described  as  head  of  the  kingdom  and  laws,  54 
Saxon  name,  284 
Reeve,  ib. 

burnt  by  the  Danes^  ib, 
*-  described  in  the  laws  of  Edward  the  Confessor,  ^'  as  the  head  of  the 
kingdom  and  kws,"  285 
hustings,  court,  t^. 

surrender  of  the  city  to  AA^iUiam  the  Conqueror,  ib. 
called  a  city,  ib. 

charter  addressed  to  the  "  inhabitants,"  ib. 
''law-worthy,"  explanation  of,  286 

obsejrvations,  286,  287 
portreeve,  the  king's  officer,  287 
dom  hoc,  ib. 

second  charter  of  William  I.,  288,  289 
charter — Henry  I.,  294 
not  incorporated,  296,  297 
charter — Stephen,  319 
charter — Henry  IL,  335 
guilds,  adulterine,  341 
charter — Richard  I.,  370,  371 

not  one  of  incorporation,  370 — 372 

communam,  370,  371 

charters — John,  382 — ^386 

mayor,  384 

provisions  respecting  customs,  &c.  of,  in  Magna  Charta,  420 

charterfr—Henry  III.,  438—446 

successors  explained,  439,  548 


iMDBZ.  2361 

LiONDON — continued. 

commonalty  defined,  44(^^-443 

not  a  corporation  by  prescriptioiiy  444 

liberties  seized  by  Henry  III.,  487 

no  writ  directed  to,  for  attendance  upon  the  king's  councils,  ib, 

mayor  and  bailiffs  vouching  fbreigners  C»  warranty,  466>  489 

charters — ^Edward  L,  546 — ^548 

barons  of,  defined,  546 

profits  of  the  markets,  547 

citizens,  no  prescriptive  title,  ib. 

petition  of  the  citkena  for  a  rettoimtion  of  their  ancient  privileges^  ib. 

citiaens,  .the,  inhabttante,  ib. 

citizens  and  aliens,  distinction  between,  ib. 

wardmotes,  549 

^juries  of,  and  duties,  ib. 

power,  549,  626 

freemen,  549 

presentment  and  election,  550 

— — distinction  between,  551 

common  council,  defined,  551^  552 

ofiicers  of  the  Exchange  not  to  contribute  for  any  talliage  in,  558 

agreement  between  citizens  of,  and  the  hanse  merchants^  560 — 562 

the  statute  of  Gavalette,  578 

charters—Edward  II.,  579,  580,  586 

the  articles  agreed  upon  by  the  citizens  of,  580—583 

court  of  hustings  explained,  581 

admission  to  the  freedom,  582 

usages  similar  to  those  of  Ipswich,  Manchester,  and  the  Cinque  Ports,  583 

villains,  laws  expounded,  584 

connexion  of  trade  with  freedom,  584,  585 

Saxon  laws,  continuance  of,  586 

admissions  into  the  liberty,.  t6. 

expulsions  from  the  liberty,  ib. 

default  of  good  governance,  by  the  may<Nr,    sfaerifiis  and  aldermen,  and 

provisions  regarding,  625,626 
charter— Edward  III.,  629 — 632,  635 
observations  upon  the  bequests  in  mortmain,  631 
made  to  ecclesiastical,  and  not  civic  bodies,  ib. 
no  municipal  corporations,  ib. 
jurisdiction  of,  confined  within  its  limits,  ib. 
j[  when  the  title  of  "  lord"  was  prefixed  to  that  of  mayor,  632 
writ  inquiring  whether  two  persons  were  in  scot  and  lot,  &c.,  ib. 
held  in  free  burgage,  633 
citizens  of,  those  who  are  bom€md  heritable  in  the  same  dty  by  descent  of 

inheritance,  and  who  aire  resiants,  and  taxable  to  seoi  and  lot,  634 
aldermen  of,  removable  by  the  commonalty,  635  * 

I  merchant  strangers,  regulations  respecting,  636 
adulterine  guild,  636 — 638 
commonalty  perpetual,  628 
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mayor  complains  of  liberties  being  infringed,  670 

qualification  of  a  citizen,  described  in  the  liber  Assisarum,  699>  700 

observations,  700 
Ludlow,  burgesses  of,  can  devise  their  lands  as  the  citizens  of,  JQ2 
hosts  in,  to  abstain  from  forestalling,  717 
\  vintners  and  victuallers  under  governance  of  the  mayor  and  aldermen, 

717,  718 
felons  escaping  punishment  by  going  into  Southwark,  729 
charters — Richard  II.,  729,  733 
no  strangers  to  buy  or  sell  of  another  stranger,  729 
that  they  should  only  obey  the  mandates  of  the  king,  729>  730 
citizens  only  to  inquire  of  their  customs,  730 
charters  should  be  favourably  interpreted,  ib, 
citizens  of,  claim  to  enjoy  any  franchise  that  was  granted  to  any  other  city 

or  borough  in  England,  ib. 
constable  of  England,  complains  of  the  mayor  and  sheriffs,  73 
exemptions  from  paying  tenths  and  fifteenths,  730,  731 
aldermen,  their  election,  731 
mayor,  sheriffs,  &c.,  not  to  incur  punishment  for  erroneous  judgment, 

731,  732 
two  aldennen  appointed  for  the  government  of  Farringdon  Within  and 

Without,  733 
villainage  recognized,  733 
tenure  of,  733,  734 
deputies  from  the  wardmotes,  734,  735 
illegal  provisions  of  the  citizens,  ib. 

observations,  ib. 
punishment  of  the  mayor,  780 
all  burgesses  upon  the  same  footing,  ib. 
charter — Henry  VI.,  783 
complaints  respecting  misgovemment,  783,  784 
V  petition  of  the  weavers,  784 

no  merchant  strangers  to  traffic,  785 

prisage  of  wine  not  to  be  enjoyed  but  by  a  citizen  restant  and  abidiDg 

within  the  city,  785,  786 
illegality  of  non-residents  being  citizens,  786 
guildhall,  ib. 

liverymen,  origin,  800,  801 
charters — Henry  V.,  823 
N^charter  to  the  mercers,  Richard  II.,  840 
charter  to  the  grocers,  Henry  VI.,  ib. 
charter  to  the  fishmongers,  Henry  VI.,  ib. 
charter  to  the  vintners  by  Henry  VI.,  841 
charter  to  the  brewers  by  Henry  VI.,  ib. 
grant  to  the  grocers,  845 

observations,  ib. 
statute  to  the  city  confirming  the  taking  of  apprentices,  847 
freemen  distinguished  from  villaini^  847,  848 
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charter— Henry  VI.,  848 

hanse  merchants  pray  to  have  an  alderman  assigned  them,  848 
customs  of,  respecting  the  writs  de  nativo  habendo,  919 
not  hi  ancient  demesne,  919>  920 
wards  in,  analogous  to  hundreds  in  the  county,  920 
case  respecting  the  priory  of  St.  Bartholomew,  928 
customs  of,  respecting  villains,  937 
enactments  against  sales  by  strangers,  948 
charter— Edward  IV.,  950—952,  954,  955 
disputes  between  the  city  and  the  abbot  of  Westminsters  953 
recognizance  upon  the  admission  of  freemen,  953 
relinquishment  of  the  rights  of  a  citizen  refused,  953,  954 
being  an  admitted  freeman  both  a  right  and  a  duty,  954 
residence  of  freemen,  ib, 
citizens  no  fixed  corporate  name,  955 
charter  of  incorporation  to  the  mystery  of  cooks,  ib. 
tower  of,  pleaded  as  being,  1012 

observations  upon  its  inaccuracy,  ib, 
inhabitants,  a  prescriptive  right  to  the  common  road  to  the  church  yard 

of  the  Charter  House,  1018 
statute  1,  Richard  HI.,  relative  to  hosts  and  strangers,  1032 
trade  of  the  citizens,  1044 

description  of  persons  subject  to  be  summoned  as  jurors,  1045,  1046 
^  first  legislative  recognition  of  the  freedom  to  trade,  1047 
charter— Henry  VII.,  1049 

stranger  artificer  inhabiting  in,  to  contribute  with  the  citizens  of,  1108 
charters— Henry  VIII.,  1119 
city  of,  held  in  free  burgage,  1119»  1120 
citizen  of,  diBfranchised,  1120 

no  stranger  artificer  to  work  within  the  liberties,  1148 
freemen  of,  treated  as  dwelling  in,  ib. 
charters— Edward  VI.,  1149,  1150 
viUainage  and  courts  leet  in  existence,  ib. 

Archbishop  of  Canterbury  owner  of  the  borough  of  Southwark,  1151 
^jurisdiction,  dvil  and  criminal,  over  the  borough  of  Southwark,  1152 
assise  of  fresh  force  in  the  hustings,  1 173 

enforcement  of  residence  of  freemen  within  the  city,  &c.,  1238,  1239 
distinction  in  Moore's  Reports,  between  a  citizen  and  freeman,  1325 
freemen  of,  made  by  redemption,  1418 
restrictions  respecting  the  making,  1419,  1420 
disfranchisement  of  a  freeman  held  illegal,  1443 

action  of  debt  by  the  chamberlain,  for  breach  of  a  bye-law,  1443 — 1447 
statute  of  the  14th  of  James  I.,  for  the  freemen  of,  to  recover  their  debts, 

1474 
charters — James  I.,  in  the  3rd,  6th,  and  12th  years  of  his  reign,  1475, 

1476 
not  a  corporation  by  prescription,  1477 
entries,  lektiye  to  the  admission  of  freemen,  &c.,  1477^  1478 
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case  of  Waller  and  Hanger,  1478 — 1484 
citizen  of  '*'  is  a  citizen  eommorant  and  inhabitant  paying  scot  and  lot,"  if 

he  dwells  elaewlierv  he  is  not  £ree,  1480, 1483^  1484 
city  of,  case,  1484 — 1488 
X    liber  homo  of,  may  be  made  three  ways  $  by  servioey  birtb-iight,  and  re- 
demption, 0486 
observations,  1486—1488 
.  corporation  of  butchers'  case,  as  to  theff  power  of  nn^lg^wg  bye-laws,  1533 
tenements,  case  concermng,  in  the  12th  of  Charles  I.,  1546 
charters — Chazles  I.,  1666 
charter— Charles  II.,  1696 
interference  in  the'  affiurs  of  the  state,  1777 
influence  of,  ib. 
quo  warranto  against  the  city,  1778 — 1794 

observations,  pomm,  ib. 
improper  conduct  of  the  ocmunon  council,  1790 
observations  upon  the  2nd  William  and  Mary,  cap.  8>  1792,  el  $eq. 
charter— William  III.,  1844 
privileges  o^  restoredf  1888 
inhabitants  to  cleanse  the  streets,  8ic,,  1889 
I    distinction  between  a  corporation  and  a  fraternity,  1 967 
*    citizens  in  the  reign  of  Charles  II.,  samo  dass  c(  persons  as  in  the  roKn 
of  James  L,  1741 
Brady's  history  of,  refuted,  1916  etteq. 
freemen  of,  1917 
.  mode  of  becoming  so,  ib. 
portreeve  defined,  1918 
"  burghwara,"  the  inhabitants  of,  ib. 
freed  men  independent  of  merchant  guilds,  &c.,  1919*  1920 
communis  not  granted  to  a  select  number,  1920,  1921 
barons,  1922 
liverymen,  1922,  1923 

commonalty,  the  whole  body  of  citizens,  1923—1925,  1929 
.all  boroughs  not  ancient  demesne  of  the  crown,  192j 
''    Brady's  two  questions  answered,  19^0^1937 

observations  upon  the  11th  of  George  I.,  1981—1985 
principles  of  freedom  explained,  1985^1987 
Uveries  of,  applied  to  the  (kess  rather  than  to  the  penions,  1987 
usurpations  of  the  liveries,  1988 
common  council,  1989 
^  Uoerymenf  haoe  no  ri§ht  to  iadetfere  t»  the  nmiiicipal  dectianSf  1990 
ordinance  as  to  the  liveries  in  1651,  1990,  1992 

illegal  daima  of  the  liverymen  to  interpose  in  the  municipal  elections,  1993 
statute  of  11th  of  George  I.,  cap^l8,  1993,  2003 
f  list  of  companies  and  liverymen,  1995 
change  in  the  oath  of  a  freeman,  1998 
usage  against  the  rights  of  the  present  liverymen^  1999 
wardmen  to  be  househriders,  paying  scot  and  bearing  lot,  2000 
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London— oem^tiiKM^.  , 

regulations  for  the  g^yemment  of,  2001 — ^2003  . 

charter— George  II.,  2040 

citizens  to  enjoy  privileges,  must  be  resident,  and  tn  seU  Uttd  lot,  2171 

corporations  require  to  be  locally  fixed,  2218 

bye-laws — strangers,  ib. 

expenditure  of  common  stock,  ib, 

constable  must*  be  resiant,  2221 

Magna  Chabta, 

provisions  of,  420,  421 

Maidsnhbad, 

chartet^-Jamee  II.,  1822 

Maidstone, 

entry — Domesday,  86 

charter — ^Edward  VI.,  1 162,  ei  seq. 

burgesses,  the  free  resiants  paying  scot  and  lot,  1 164 

admission  of  freemen,  1164,1165 

return  of  members  in  1553,  1165 

restoration  of  members  by  Elisabeth,  1316 

charter — George  II.,  2040 

making  freemen,  2041 

letter  from  the  Earl  of  Winchelsea,  ib. 

quo  varranto,  2041,  et  geq, 

Malton, 

petition  from  the  townsmen,  requesting  to  be  made  a  corporation,  1516 

early  history,  1639 

when  first  returned  members  to  Parliament,  1639>  1644 

held  by  burgage  tenure,  1639 

customs,  1639 — 1643 

usurpations,  1644 

Malton,  South, 

charter— Elizabeth,  1417 

Maldon, 

entry — Domesday,  273 

observations,  274 
honorary  freemen,  outnumber,  the  inhabitants  and  freemen^  1886 
charter — George  III.,  2161 

Malmsbury, 

entry — Domesday,  154 

householders,  burgesses  by  resiftncy,  155 

reeve  renders  an  account  of  the  to^  to  the  sheriflT,  321 

case  of»  in  GUmville,  1564 

charter— William  III.,  1844 
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Manchkstrr, 

ordinancesy  541 — 545 
burgesses,  541 
pledges,  ib. 
villainage,  542 
reeve  shire,  543,  544 

Manent, 

definition  of,  433 

Market  Towns, 

not  identical  with  boroughs,  622,  855 

Marlborough, 

charter— John,  409 

charter — Henry  III.,  470 

no  parliamentary  returns  made  for,  in  the  reign  of  Edward  I.,  494 

manor  of,  562 

charter — Edward  II.,  595 

tenants,  burgesses,  and  householders  in,  synonymous  terms,  1067 

charter — Elizabeth,  1220 

parliamentary  history,  1866 — 1867 

Marlow, 

not  mentioned  in  Domesday,  201 

Marlow — continued. 

writ  for  the  repair  of  the  bridge  in,  directed  to  the  bailiffs  and  good  men 

of,  760 
case  of,  reported  in  Glanville,  1563 

in  1687,  right  "  in  the  inhabitants  only  who  paid  scot  and  lot,"  1768 
right  in  the  inhabitants  and  householders  paying  scot  and  lot,  1896 

Mawes, 

restoration  of  members  to  Parliament,  1223 
non-existence  of  a  corporation,  1227 
right  of  parliamentary  election,  1227,  1228 

Maxims, 

Every  man's  house  his  castle*'  explained,  237 

That  no  person  can  be  a  judge  in  his  own  cause,"  established  by  an 
entry  in  the  Year  Books,  803 

Maynooth, 

charter  to  the  college,  1142 

Meath, 

charter— Edward  III.,  706 
charter— Edward  IV.,  1028 

Melcombb, 

charter, — Edward  II.,  895 
when  first  returned  to  Parliament,  000 
22  persons  of,  charged  as  being  taxed  on  the  Nonse  Rolls,  673 
mayor  and  commonalty,  petition  for  the  same  privileges  as  those  of 
Southampton,  768 
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Members  to  Parliambnt, 

return  of,  not  a  corporate  right,  658,  1191»  1230 

charters  of  the  crown  cannot  control  the  election  of,  664,  1256 

elected  by  whom,  821,  838 

return  of,  in  the  county  courts,  828,  829 

wages  of,  842,  843,  1117,  1225 

treated  as  an  office,  843 

interference  by  noblemen,  &c.,  for  the  counties  of  Norfolk,  Suffolk,  Paston 

Letters  paMMn  911,  1008,  1009 
interference  by  the  Earl  of  Northampton  (Dartmouth),  982 
interference  by  the  lord  presidoit  (Dartmouth),  i6. 
interference  of  the  Duke  of  Northumberland  (WeDs),  1 170,  1171 
Cedl  Papers,  1171—1173 
interference  by  Elizabeth,  1592,  1219,  1648 

Colchester,  1346 

Wells,  1415 

Gatton,  1648 
restoration  of,  discontinued  boroughs,  1223 
members  appointed  to  confer  respecting  the  return  of,  for  nine  boroughs, 

1253 
interference  of  William  III.  in  the  election  of,  for  Retford,  1285 
nomination  of,  by  the  Marquis  of  Winchester  and  Lord  Moimtjoy  (Bere- 

alston),  1348 
interference  of  Sir  Edward  Coke(Corfe  Castle),  1350 
one  elector  only  for  the  return  of  (Newt»wn)^  la^g 
creation  of  voters  in  Lymington,  1371 

Sudbury,  1376—1379 

Haslemere,  1380— 1382,  1384 

interference  in  the  election  of  Andover  by  the  Earl  of  Leicester,  1390 
borough  of  Steyning,,  as  to  the  election  of,  by  the  Earl 

of  Arundel,  1513 

of  Lady  Howard  (Bletchingley),    1551 


improper  admission  of  burgesses  in  Pomfret,  to  control  the  return,  i568 
deeds  and  other  artifices  made  at  Pomfret  to  influence  &e  return,  1569 
argument  of  Sir  Edward  Coke,  that  the  act  of  the  first  of  Henry  V..  c.  14. 

j-yl^^v^  t^.  thouf^h  in  the  negative,  yet  if  a  non-resiant  were  elected  it 

was  goody  1633 
return  of,  for  Gatton,  made  by  one  person  as  the  returning  officer  and 

elector,  1647 
interference  of  the  Lord  Treasurer  Burghley,  in  the  return  of,  for  Gatton> 

1648 
return  of,  for  Gatton,  casually  signed  at  Ryegate,  1649 
Sir  Nicholas  Throckmorton  and  John  Throckmorton  elected  tienudvee  as, 

for  Gatton,  1651 
Marquis  of  Winchester  and  Lord  Mountjoye  electing,  for  St.  Ives,  1653 
wages  of,  paid  in  the  reign  of  Charles  I.,  1672 
a  peer  of  y^n^laTid  y^^^^t^^l  m„  foy  ^-y"",  \6^^ 
right  of  returning,  a  franchiy  f^^^tf  gjm  navwr  h^  jn^  ifiafi 
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Mbmbbrs  op  Parliament— con/if»i(«ci. 

House  of  Commona  make  regttktioiia  aa  to  the  interference  of  great  meo 

in  the  retonis,  1663,  1664 
improper  admission  of  freemen  in  Rochester,  1713 
regulations  respecting  persons  voting  in  Rochester,  ib. 
fraudulent  admission  of  persons  in  Downton,  1754 
clandestine  admission  of  persons  to  vote  for,  in  Hayerfordwest,  1763 
mult4)L3rh]g  of  votes  in  East  Grinftead  to  vote  for,  1767 
abuses  in  Poole  in  making  freemen,  1849 
600  freemen  made  in  Dunwieh  to  vote,  1854,  1855 
corruption  in  the  bni^gage  torare  nglrt  of  votingfor,  in  East  Grinstead,  1865 
voten  for,  sworn  after  teste  of  writ  fl^r  Tkiiro,  1869 
secret  admission  of  freemen  in  Hereford  to  vote,  1879 
petition  from  the  inhabitants  of  Bridport  agamst  aHowing  perwMM  to  vote 

for,  not  being  inhabitants,  1885 
petition  from  the  inhalntants  of  Aldborough  against  non-resiaiits  voting, 

1886 
complaint  of  freemen  made  t6  vote,  afto'  teste  of  the  writ  in  York  and 

Caiester,  1896 
illegal  proceedings  in  Ludlow,  1887 
act  to  declan  tiie  right  of  f^*eedom  in  the  eketidns  of,  ih. 
major  of  Ftpapton  declares  he  wiU  make  freemen  for  the  purpose  of 

voting,  1946 
introducti<m  of  foreignttrs  intd  Cokhester,  md  mddng  of -fireemen  to  vote, 

1956,  I960,  1964 
persons  admitted  aa  freemen  in  Launeeston  who  wmdd  vote  as  ihc  corpo- 
ration desired,  2007 
improper  admission  of  freemen  in  Cariisle,  9132 
iBegail  t»HCTWiTingii  ia  Wf  otNUba,  2332 

Mbmbbrs  to  Parliambnt  (IreUm4)y 

to  be  elected  by  the  inhabitants  of  tite  counties,  cities,  and  towns,  1 140 
Queen  Elisabeth  orders  ^  burgesses  of  OarrickfeKgos  to  retuni  her 

nominee  as  oneof  the  members  to  ParUamsnt,  1463 
improper  influence  bj  the  Earl  of  Orrery  to  secure  return  ef^ 

1801,  1802 
corrupt  dection  of  freemen,  in  Kinsale,  2069, 2074 

Mbmbmm  to  Parmaitbnt  f PToZw^* 

regulations  respecting  the  return  of,  1118»  1143 

Mbn, 

""^    term  in  constant  use  for  inhnb^tffnt«f>  63,  519^  628 

'[  of  the  borough,**  observations  i^n,  484,485,  1156 

ana  purgesses,  synonymous,  662 

and  citizens,  SYnQnymous,  1157 

grants  to  85,  86,  99,  100,  118,  122,  124,  137,  139.  144^  174.  187,  191. 
217,  250,  300,  304,  306,  307,  319,  328,  33&-^a3»,  346,  353—355, 
359,  359,  372,  378,  380,  382,391,  404,  409,  414,  415,  430,  438,  454, 
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Men — coniiHMed. 

466,  467,  468—470,  473,  461,  484,  506,  508,  515,  516,  518,  519, 
521,  526,  529,  545,  546,  567,  580,  590,  593,  598,  6 17,  628,  630, 
640,  641,  645,  660,  651,  662,  664,  665,  667,  673,  699,  747,  750, 
753,  760,  775,  778,  789,  791,  796,  799,  800,  833,  853,  854,  858, 
883,  886,  896,  919,  941,  946,  963,  967,  974,  998,  1000,  1003,  1005, 
1006,  1013,  1036,  1075,  1085,  1113,  1119,  1130,  1131,  1151,  1198, 
1327,  1335,  1392,  1393,  1435,  1436,  1490,  1553,  1557,  1558,  1590, 
1615,  1618,  1662,  1665,  1668,  1708,  1740,  1876 

Vide  Burgesses,  Freemen,  Citizens,  hihabitaiUs, 

Merchants, 

sale  by,  only  before  witnesses,  16, 40,  61,  66 

men  that  they  bring  with  them  to  attend  at  the  folc-mote,  24 

not  the  burgesses,  175,  264 

protection  of  in  Magna  Charta  and  subsequent  statutes,  420,  431,  619, 

636 
provisions  respecting,  714,  718,  784,  1043 

Merchant  Towns — (Sec  Merchant  Guild-— Merckants.) 
distinct  from  cities  and  boroughs,  579 

Merchant  Guild, 

members  of,  distinct  from  burgess-ship.  81^  117,  264 

no,  the  foundation  of  a  borough^  118 

^ted  as  Aatinct  from  a  boronirh.  320.  322,  340,  381,  390,  392,  468, 

469,  559,  599,  839,  842,  1048,  1039,  1146,  1147 
incorporation  of,  824,  825,  894,  895 
statute  restraining  the  unlawfril  orders  of  masters  of,  838,  839 

observations,  839,  et  seq. 
abuses  by  the  masters  of,  894 

See  Boroughs,  Cities,  Burgesses,  F)reemen,  Inhabitants. 

Merton, 

tenants  and  men  of  the  prior  not  gildable,  559 

MlCHKLL, 

burgesses  the  inhabitants,  1638 
not  mentioned  in  Domesday,  1749 
no  corporation,  ib. 
when  members  first  returned,  ib, 
parliamentary  history,  1749,  1750 

MiLBBURN, 

Brady's  notions  discussed,  1113 

MiDDLESBX, 

entry — Domesday,  173 

observations,  ib, 
case  of,  reported  in  Glanrille,  1564 

7  M 
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MiLBORNK  Port, 

entry^Domeoda^^  162 

observatioiiB,  164 
chuter^Heoiy  HI.,  471 
officers  appointed  at  court  leet,  2093 

MiNKHEAD, 

rentoratioii  of  members  to  Parliament,  1223 
charter  of  incorporation — Elizabeth,  1228 
parliamentary  history,  1229,  1230 

Mints, 

establishment  of,  33 

Mirror, 

observations,  608 

every  century  had  a  centineror  hnndrsdor,  606,  609 

toum,  frankpledge,  609,  610,  612,  613 

incapacity  of  villains,  610 — 612 

when  a  borough  ceased  to  have  jurisdiction,  610,  611 

outlaws,  611 

ecclesiastical  corporations,  ib. 

freedom,  613 

suitors  of  Dorchester  hanged,  614 

M18NOMKR8, 

observations  upon,  10/2 

Monmouth, 

charter — Henry  VIIL,  470 

provisions  respecting  the  inhabitants  of  the  county,  1105 
case  reported  in  Glanville,  1565 

in  1684,  right  of  election  decided  to  be  in  the  burgesses  and  inhabit- 
ants, 1768 
quo  warranto,  2210 

corporation  by  prescription  asserted,  ib, 
ancient  court,  ib. 
when  summoned,  2211 
evils  exemplified  from  not  having  the  leet  in  practice,  2212 

Montoomkry,  . 

bailiffs  complain  that  the  men  of,  were  impleaded  for  foreign  matters,  567 

Moravia, 

charter— William  I.,  362 

Monopolies, 

a  grant  not  good,  which  appropriates  that  to  one,  which  might  be  profit- 
able to  many,  1442 

Mortmain. 

provisions  respecting,  in  Magna  Charta,  433 
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MOKTMAIN— eOfl^milAl. 

origin  of  the  statutes,  608 

lands  of  ecclesiastics  spoken  of  as  being  in,  702 

doctrine  of,  did  not  apply  to  cities  or  borooffaa.  Ac..  727,  799 

evasion  of  the  statute  of,  by  religious  houses,  772,  773 

Mortmain  {Seotkmd), 

alienations  of  land  in,  provided  against,  563 

Mot  Bill— See  Bell, 
ongin  of,  53 

MULLINGAK, 

charter— Charles  II.,  1811 

Municipal  Officers, 

mandate  from  the  king,  ordering  the  election  of,  in  Leicester,  232 
Northampton*  ib, 
Exeter,  1739 
observations,  220 

Murder, 

responsibility  of  vill,  48 

Navan, 

inquisition  respecting  the  burgesses,  1461 

Nbifty, 

writ  of,  prayed,  697,  607 
regulations  respecting,  668,  669 

Newark, 

not  mentioned  as  a  borough  in  Domesday,  266,  1768 

parliamentary  history,  1768 — 1776 

charter— Charles  II.,  1769 

right  of  election  decided  to  be  in  the  inhabitants  paying  scot  and  lot,  1774 

power  of  the  king  defined  as  to  the  granting  of  charters,  1774,  1775 

Nbwcastlb-under^Lyne, 

parliamentary  decisions,  257,  258 
charter— Henry  III.,  470 
parliamentary  and  municipal  history,  1557,  1561 
———decision,  1792,  2115 
charter — Henry  I.,  302 
term  ''common  council"  explained,  303 
observations,  ib. 

Newcastle-upon-Tyne, 

chartera— John,  406,  407 
observations,  407,  408 
talliage  raised  upon,  437 

observations,  438 
quo  warranto  against  the  bailiffs,  524 
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Newcastlb-upon-Tynk — coiUinued. 
charter — Edward  I.,  ib. 

observations,  ib. 
seizure  of,  into  the  king's  hands,  562 
charter — Edward  II.,  593 
suit  by  the  buigesses,  599 
merchant  guild  distinct  from  the  borough,  ib. 
term  "  guild,"  original  meaning,  ib. 
charters— Edward  III.,  654--656 

observations,  655,  656 
mayor  and  bailiflb  daim  cognizance,  686 
complaint  by  a  burgess  of,  against  the  mayor,  693 
writ  to  the  mayor  and  bailifis  for  wages  to  the  members,  738 
commonalty  inhabitant  householders,  ib. 
chartei^Richard  II.,  738,  739 

castle  of,  to  be  considered  as  in  the  county  of  Northumberland,  739 
charter — Henry  IV.,  789 

men  of,  released  from  aU  escapes  of  felons,  &c.  ib. 
charters — Henry  VI.,  852 
grant  to  the  burgesses  of,  and  their  "  heirs,"  ib. 

observations,  ib. 
inquisition,  853 

not  mentioned  as  a  corporation,  ib» 
observations  upon  the  return  of  burgesses  to  Parliament,  857 
an  order  by  Parliament  to  levy  20/.  upon  the  inhabitants,  854 
charter — Henry  VI.,  880,  881 
mayor,  burgesses,  and  commonalty,  1094 
articles  for  the  government  of  the  drapers,  1125 
observations  upon  the  apprentices,  1 126 
free  inhabitants,  the  burgesses,  1127 
grant  of  burgages,  1 128 
charter — merchant  adventurers,  1160 
Gateshead,  annexed,  1161 
charter — Philip  and  Mary,  1208 
apprentices,  bye-law  respecting,  ib. 
fellowship  of  cooks,  1322 
opinion  of  C.  J.  Holt,  1323 
charter — Elizabeth,  1402 
second  charter — ^Elizabeth,  1404 

observations,  1405 
charters— James  I.,  1488,  1489 
burgesses,  distinct  class  from  the  boatmen,  1489 
common  council,  only  acted  by  delegation,  1490 
Sir  John  Morley  disabled  from  being  mayor  and  alderman,  1658 
guilds,  distinct  from  the  municipal  government,  1672,  1673 
Castle  Garth,  annexed  to  the  town,  1828 
removal  for  non-residence,  2058 
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Newport, 

charter— Edward  III.,  706 
chartei^— Edward  IV.,  1028 

Nsw  Ross,  C 

charter — Earl  of  Norfolk,  472 

Nb  WTON-IN-TH  B-Wl  LLC  WS, 

when  members  were  first  returned  for,  1354 
not  mentioned  as  a  borough  in  Domesday,  i6. 
parliamentary  history,  1354,  1355 

Nbwtown,  {hie  qf  Wight), 

right  to  return  members  contested,  1367 

not  mentioned  in  Domesday,  ib. 

charter — Edward  I.,  ib, 

parliamentary  history,  13675  1368 

a  single  elector  only  at  one  time  residing  in,  1368 

burgage  teniure  right  established,  2035 

Nbwtown,  (Ireland), 

doctrine,  as  to  residence,  2074 — 2082 
judgment  of  the  House  of  Lords  canvassed,  2082 

NoNii  Rolls,  672 — 674 

provisions  respecting  the  collection  of  the  ninth  part  of  goods  and  chattels 

in  cities  and  boroughs,  672 
observations  as  to  the  distinction  between  boroughs  and  counties  at 

large,  ib, 
distinction  between  clergy  and  laity,  673 

NON-RBSIDENTS, 

origin  of  the  abuse  of.  613,  688,  1134,  1135 

observations  upon,  in  London,  786 
have  lepdly  no  municipal  rights.  13Q7>  lQ6g  *  2^  /*  *-   CCfC'^ 
for  one  year  and  a  day  in  Hythe  to  be  disfranchised.  1831 
first  introduction  of.  in  Rye,  1871 
capital  burgesses  in  Lostwithiel  cannot  be,  1968 
introduction  of.  after  the  interference  of  James  11.^  2008 
iUegal  claims  of,  2011,  2012 
caalg  of.  in  Wells.  2035,  et  vide  index  locorwn  passim. 

Vide  Leet,  Burgesses,  Citizens,  Freemen,  Freedom,   Corporations, 
Inhabitants, 

Normans, 

provisions  introduced  by,  69 

NORTHALLBRTON, 

the  right  of  returning  members  to  Parliament  restored  to  the  burgesses, 
t  1644 

Northampton, 

entry — Domesday,  219 
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North  a  m  pton — coniimied. 

burgesaes  houaeholdera,  220 

obBervadons,  ib, 
charter — John,  222 

observations,  224 
chartei^— Henry  III.,  ib. 
members  to  parUament,  226 

first  return  of,  ib. 

elected  by  mayor  and  bailiff,  with  the  common  assent  of  the  town,  ib. 

statute  respecting  the  election  of,  232 

observations,  233 
charter — James  I.,  244 

observations,  245 
decisions  of  the  House  of  Commons  in  1660,  ib. 
the  mayor  committed,  ib, 
decisions  in  1663,  246 
inhabitants,  the  burgesses,  ib. 
charter — Charles  II.,  ib. 
Brathwaite's  case,  ib. 
charter — ^35  Charles  II.,  ib. 

considered  not  binding,  247 
admission  of  freemen,  ib. 

observations,  ib. 
quo  warranto,  ib. 
creation  of  freemen,  248 
aid  of,  321 
fee-farm,  339 
charter — Henry  III.,  467 
charter — Henry  VI.,  880 
parliamentary  decision  in  1660,  1746 
extract  of  Dr.  Brady  considered,  1908 
charter — George  III.,  2160 

Northumberland, 

men  of  the  county  released  from  all  subsidies,  &c.,  789 

Norfolk, 

interference  of  noblemen  in  the  return  of  members  to  Parliament  for  Ik 

county  of,  912 
county  case  of,  in  Glanville,  1546 

Norwich, 

entry — Domesday,  275 

observations,  278,  279 
charter^Henry  I.,  308 
aid  of  the  borough,  321,  339 
seizure  and  restoration  of  liberties,  323 
charter — Richard  I.,  360 
charter — John,  389 
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Norwich — eomtmued. 

charter — Henry  III.,  437 

liberties  seized,  ib, 

charters — ^Edward  I.,  527,  528 

petition  from  the  dtizens,  ib. 

traders  to  contribute  with  the  citizens  in  talliages,  557 

charter — Edward  IL,  595 

citizens  petition  Edward  III.  for  the  jurisdiction  belonging  to  the  fee  of 

the  castle,  659 
writ  of  ad  quod  damnum,  659f  660 
citizens  petition  for  a  confirmation  of  the  custom,  that  no  stranger  of  their 

franchise  should  sell  or  buy  any  merchandise  widiin  it,  769 
citizens  petition  that  there  should  be  four  bailiffs  and  34  dtisens  elected 

every  year  by  the  commonalty  of  the  town,  769 
charter — Henry  IV.,  792 

not  incorporated,  792,  793 

observations,  t6. 
charter — Henry  V.,  1824 
charter— Henry  V.,  founding  a  guild  of  St.  Geoige,  825 

observations,  825,  826 
charter — Henry  VL,  888 

trespass  against  the  mayor,  bailiffs,  and  commonalty,  920,  921 
charter— Edward  IV.,  960 

not  incorporated,  961 
action  by  the  abbot  of  St.  Bennet  against  the  mayor  and  commonalty, 

1019>  et  seq. 
statute  of  Henry  VII.  respecting  worsted  shearers  in,  1040 
statute  of  Henry  VIII.  respecting  regulation  for  the  governance  of  the 

worsted  weavers,  1100 
freedom  of,  granted  for  the  purposes  of  trade,  1 180 

observations,  1179 
charter— Charles  II.,  1697,  1698 
mandamus  to  enfranchise  the  son  of  a  freeman,  1723 
Dr.  Brady's  observations  relative  to,  controverted,  1903 
act  for  the  regulation  of  elections  in,  2022 
act  9  George  II.,  c.  9,  2023 
act  20  George  II.,  c.  28,  2024 
election  of  sheriffs,  2221 

Nottingham, 

entry — Domesday,  263 

observations,  264 
ud  of,  339 
fee-farm,  ib. 
charter — John,  404,  405 

observations,  406 
charter — Henry  III.,  465 
parliamentary  return  in  the  reign  of  Edward  I.,  494 
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Nottingham — eomtinued. 

charter — Edward  I.,  529 

chartei^— Edward  II.,  593 

charter— Edward  III.,  656,  657 

204  persona  entered  as  being  taxed  upon  the  Nona&  RoUs,  ^3 

charter — Henry  IV.,  791 

bailiffs  of,  impleaded  by  the  king  as  lord  of  Leicester,  805 

charter— Henry  V.,  823 

not  one  of  incorporation,  823,  824 
charter  of  incorpcMration  by  Henry  VI.,  889 — 893 
grant  to  an  hospital,  913 
action  against  the  men,  1017 

courts  will  not  take  judicial  notice  of  grants  unless  specially  shown,  ih. 
charter— William  III.,  1844 
leet,  2187 

presentments  and  admission,  ib. 
elections  of  burgesses,  21^8,  2189 
evils  of  the  modem  notions  of  prescription,  2191 
right  of  common  not  rateable  to  the  relief  of  the  poor,  2212 

Oakinoham, 

dictum  of  Lord  Hardwickthat  all  the  inhabitants  of,  were  incorporated,  1302 

Oakham, 

grant  to  an  hospital  at,  913 

Oakhampton, 

entry — Domesday,  171 

first  return  to  Parliament,  600 

Old  Sabuu, 

when  it  ceased  to  be  a  borough,  375,  610,  1653 

early  history,  1652 

not  mentioned  in  Domesday,  ib. 

charter-— Henry  III.,  ib. 

parliamentary  history,  1652,  1653 

Ordkal, 

number  to  be  present,  35 

Orford, 

quo  warranto,  2051 

doctrine  as  to  residence,  2051 — ^2054 

Outlawry, 

origin  of,  33 

Outlaws. — See  Ii^atnous  Characters. 
harbouring  of,  46,  47,  477 
proceedings  and  enactments  against,  482,  484,  572,  611 


iKDBX.  2377 

OvBiSy  St.  Mary, 

action  brought  by  the  dean  and  chapter  of  Stoke  against  the  master  of, 

939,  940 
corporations  only  in  their  infancy,  940 

Oxford,  Town, 

Danes  arrival  at,  57 
entry — Domesday,  303 
customs  of  the  county,  205 

observations,  ib, 
burgesses  entered  upon  the  Pipe  Rolls,  320 
weavers,  guild  of,  distinct  from  the  body  of  the  inhabitants,  ib. 
charter — Henry  IL,  340 
charter — John,  386 
charter— Henry  III.,  447—467 
mayor  and  commonalty  amerced,  471,  497 
disputes  between  the  buigessses  of,  and  scholars,  ib, 
controversies  between  the  burgesses,  and'the  university  arranged,  498 — 
502 

observations,  502 — 504 
charter — ^Edward  II.  to  the  cordwainers,  505 
charter— Edward  III.  605,  506 

observations,  505 — 511 
weavers  of,  remission  of  thdr  rent  to  the  king,  559 

observations,  ib. 
charter — ^Edward  II.,  595 
charter — ^Richard  II.,  736 
charter— Henry  VI.,  848, 849 

mayor  and  bailiffs  assert  their  right  to  cognisance  of  pleas,  849 
mayor  and  bailiffs  demand  cognizance  of  a  plea,  917 
no  mention  of  a  corporation,  917»  919 
charter  of  Edward  pleaded,  918,  919 
mayor,  bailifis,  and  the  whole  eommumty,  return  members  to  Pariiament, 

958 
''  communitas"  and  ''burgensee,"  descriptive  of  the  same  dass,  958,  959 
action  by  the  mayor  and  bailifis,  1072 

misnomer  pleaded  against,  ib. 
privileges  reserved  by  1  Philip  &  Mary,  1178 
immunities  granted  to  the  inhabitants,  1180 
charter — James  I.,  1579 
freemen  admitted  upon  the  court  day,  1722 
petition  from,  at  foreigners  being  imduly  admitted  to  offices  in,  1885 

Oxford  University, 

charter— Henry  III.,  447— 449,  451 

observations,  447 
university,  term  from  whence  borrowed,  448 
chancellor,  his  authority,  ib. 
when  incorporated,  449 


2378  iNBBx. 

Oxford  Univbrbity — ctmtmued. 

neither  a  city  nor  a  borough,  449 

early  traces  of  the  disputes  between  the  students  and  bui^gesses,  450 

observations  upon  the  aldermen,  burgesses,  and  commonalty,  451 
union  of  civil  and  ecclesiastical  jurisdictions,  453 
scholars  ordered  from,  454 
scholars'  departure  from,  for  Northampton,  455 
charter — Edward!.,  497 

objects  of,  ib. 
disputes  between,  and  the  mayor  and  buigeaea  ammgad,  496 — ^502 

obaervationB,  501--604 
charters  confirmed  by  Henry  II.,  505 
charters — Edward  III.,  505 — ^51^ 

observations,  ib. 
clerks  of,  their  privileges,  686 
charter— Richard  II.,  736 
to  the  Aichbiahop  of  Cudabury,  and  not  the  king,  belonga  the  TisitatioD 

of,  736 
r  charter — Henry  IV.,  787 
king's  grant  void,  ib, 

from  the  ecdesastical  character  of,  considered  to  be  ineerporated,  ib. 
statutes  against  the  scholars  and  clerks  of,  822 
provisions  against  Inah  resorting  to,  834 

observations,  835 
chancellor  of,  claims  to  be  guardian  of  the  peace  by  prescription,  849 
charter — Henry  IV.,  validity  of,  questioned,  924,  925 
charter— Edward  IV.,  956—958 
charter— Henry  VIIL,  1120—1123 

observations,  ib. 
right  of  returning  members  granted,  1577 
parliamentary  history,  1577 — 1679 
charter  confirmed  by  Parliament,  1679 
case  of  Dodwell  v.  the,  ib. 
law  cases,  illustrative  of  the  jurisdictioii  of  the  chancellor  and  vke-cban- 

cellor,  1728 
address  from,  to  James  II.,  1820  #.        ^     ^    ,r  .  ,t 

residence  required  to  enjoy  privileges.  2165.  2166     4n<vX>  •^/J,  "^ 

Parish, 

first  mention,  260,  355 

no  allusion,  348 

added  to  the  common  law  partitions  of  the  country,  1 103,  1 104 

legal  doctrines  relative,  1201 

Parliamknt  Rolls, 

Edward  I.,  553—556 
Edward  II.,  596,  599 
Edward  III.,  667—672 
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Parliament  Rolls — conHnued. 
Richard  II.,  768—773 
Henry  IV.,  800—803 
Henry  v.,  82SH-831 
Henry  VI.,  870—875,  893—899 
Edward  IV.,  1025—1027 

Pabliamxnt,  (IrdandJ, 

Queen  Elizabeth  ezpreeaee  her  dimficliiiation  to  eaU  a,  in  Irdand,  1464 

Parliament  {Scotland)^ 

leaser  barons  exempted  from  personal  attendance  upon,  940 
chancellor  declared  perpetual  president  of,  ib, 

Pabton  Lrttbrs, 

observations,  911 
Earl  of  Oxford  to  Mr.  Ftotoo,  912 
informing  him  the  Duke  of  York  had  named  as  knights  for  the  county 
.  of  Norfolk,  ib, 
Richard  Call  to  John  Paston,  ib,  • 

relative  to  disturbances  for  the  election  of  knights  for  Norwich,  ib. 
William  Price  to  John  Paston,  respecting  the  eleqtjon  of  knights  of  the 

Shire  for  Norfolk,  912,  913 
from  Mr.  J.  Paston  to  his  brother.  Sir  John  Past<Mi,  acquainting  him  that 
the  Duke  of  Norfolk  and  the  Earl  of  Suffolk,  had  arranged  the 
members  for  the  county  of  Norfolk,  1008 
two  burgesses  returned  for  Yarmouth,  ib, 
that  the  bailiff  of  Maldon  had  been  written  to,  m  order  to  have  Sir  John 

made  a  burgess,  1009 
suggestions  made  that  ''  there  are  towns  in  England,  which  choose  no 

burgess,  and  ought  to  do  it,"  ib. 
Sir  John  to  his  brother,  acquainting  him  Mrs.  Jane  Hassett  and  himself 
had  laboured  both  for  knights  of  the  Shire  of  Norfolk,  and  the 
knights  of  the  Shire  of  Suffolk,  ib, 

Paul*8,  St. 

canons  of,  grant  of  lands  in  Mortmain,  840 
grant,  913 

Pembroke, 

charter — John,  419 

Pknknbk, 

charter — Henry  III.,  470 

Pbnryn, 

charter — Henry  III.,  470 

petition  for  the  restoration  of  the  charters,  1262 

Pertheley, 

charter — Richard  II.,  778 
charter — Henry  VI.,  941 
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Pbtebborough, 

entry — Domesday^  219 

charter — Henry  III.,  471 

parliamentary  history,  1763,  1764 

right — ^hcnueholderB,  inhabitants  paying  scot  and  lot,  2026 

Pbtbbsfield, 

charters — Henry  L,  Richard  I.,  and  John,  Earl  of  Moreton,  308 
inquisitions  in  the  reigns  of  Edward  I.,  Richard  II.,  and  Henry  VI.,  308, 
309 
observations,  309 
returns  made  by  the  commonalty,  442 
charter — Henry  III.,  470 
orders  to  the  chirf  magistrate  to  make  similar  returns  as  before  the  priri- 

leges  were  seized  by  Charles  II.,  1800 
parliamentary  decisions  in  1820, 1821,  p.  2192 
.   court  leet,  usage,  2222 

PeTYT  MSS.,  382,  387,  403,  413,  421,  423,  447,  454,  456,  458,  463»  465, 
466,  469,  523,  529,  594,  648,  649,  651,  653,  665,  667,  746,  747, 
752,  792,  829,  854,  898,  961,  971,  1002,  1003,  1194 

Pevbnsby, 

entry— Domesday,  92,  98 

burgesses  in,  92 

charter — John,  415 

in  lot  and  scot  with  Hastings,  596,  597 

leet  of,  1081 

inhabitants  incorporated,  1082 

entry  of,  by  Brady,  1914 

Philip  and  Mary, 

reign— 1177— 1218 

observations  upon,  1177,  1178,  1218 
the  inhabitant  householders  paying  scot  and  lot,  the  burgesses,  1218 

Philipstown  and  Maryborough, 

letters  from  Queen  Elizabeth  to  the  Lord  Deputy  of  Ireland,  ordering  the 
incorporation,  1462,  1464,  1465 

Physicians, 

incorporation  of,  1094 

exempted  from  watch  and  ward,  1 109,  1 1 10 

PiPB  Rolls, 

of  King  Stephen  and  Henry  II.,  320,  339 

Plbas  of  thb  Crown, 

enumeration  of,  in  the  reign  of  Richard  I.,  374 

Plbdobs, 

breach  of,  16,  23 


INDEX.  2381 

Plvdgbs — conHnued. 

mutual,  23,  24,  33,  36,  40,  49,  55 

system  of,  40,  42,  62,  63,  66 

ransom  for  the  breach  of,  46 

sale  with,  61 

mdiridual  fined  because  he  dwelt  in  a  place  without  pledge,  339 

township  fined  for  permitting  him  to  reside  without  pledges,  ib. 

legishttive  provisions  respecting,  488 

chief,  continuance  of  in  the  reign  of  Henry  VI.,  842 

Plbdgvs  {Scotland), 

provisions  respecting,  317 
observations,  ib. 

Plymouth, 

inhabitants  and  resiants  petition  for  corporate  privileges,  801,  802 
observations,  803,  804 

charter  of  incorporation — Henry  VI.,  870 — 873 

essential  character  of  boroughs,  873 

burgesses  of,  the  inhabitant  householders,  ib. 

making  of  burgesses  in,  874,  875 

petition  of  the  inhabitants,  respecting  the  preservation  of  havens,  1097 
observations,  ib. 

charter— Queen  Elizabeth,  1401,  1402 

Bagg's  case  relative  to  his  disfranchisement,  1525 

chartei— William  IIL,  1838 

disposition  of  the  House  of  Commons  to  exclude  the  voices  of  the  bur- 
gesses at  large,  1880 

Plympton, 

charter — Baldwin  de  Redvers,  466 

observations,  ib. 
charter— Edward  I.,  629 
charter — Baldwin  de  Redvers,  667 

an  assise  of  novel  disseisin  by  the  prior  of  the  house  of  lepers,  703 
charter — Richard  II.,  750 
charter— Henry  IV.,  794 
charter — Henry  V.,  when  Earl  of  Chester,  824 
charter— Henry  VI.,  898 
petition  for  the  restoration  of  charters,  1262 
charter — Queen  Elizabeth,  1402,  1403 
bye-laws  of,  1514 — 1516 
charter— William  III.,  1838,  1844 
charters  surrendered,  1893 
charter — James  II.,  ib. 

inhabitants  complain  of  foreigners  having  usurped  their  rights,  (6. 
non-residence  of  the  mayor,  1844 
parliamentary  history,  1944—1946 


tee- 
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Plym  PTON— cofiftmwd. 

improper  admission  of  freemen,  for  poKtioal  olgeets,  1946 
not  entered  in  the  Terra  Regis,  1929 

PooLB, 

charter— Richaid  L,  36/ 

obaervations,  tft. 
return  of  an  inqnisition,  594 
inquisition  of  ad  quod  damMBn,  657 
return  of  members,  ib, 
confirmation  of  liberties  by  W.  de  Montacute,  658,  659 

observations,  658 
charter,  Thomas  de  Montacute 
charter — Henry  VI.,  854 
a  borough,  but  not  a  walled  town,  ib. 

market  did  not  constifate  a  botomf*,  '^^ 

-farm  granted  to  the  Bishop  of  Winchester,  866 
charter— Edward  lY.,  969,  990 
case  of  trespass  by  the  dean  and  chapter  of,  1071 
observations  upon  ecdesiasttcal  bodies,  ib. 
fee-farm  of  granted  to  the  Duke  of  Richmond,  1 124 
charter — ^Viscoont  Lesley,  1 125 
charter— Elizabeth,  1220 

letter  amonif  the  Cecil  papers  ^  ^hf  '«^nMf*^*''i  1221 
cEurter— Elizabeth,  1239—1242 
the  staple  not  the  origin  of  boroughs,  1243 
obserratiops — ^tnhabitants.  non-rfefrid<»n^  }^^9  1247  _ 
observations  upon  the  word  "  preacriptioi^**  1247,  1249 
inaccuracy  of  "  Clarencieux,  &c."  respecting  the  incorporation,  1249 
interpolations  in  the  books  of,  1512,  1513 
agreement  by  the  burgesses  that  no  person  ahoold  enjoy  the  freedom  of, 

except  during  his  resiancy,  1672 
chartei^-Charles  II.,  1702 
quo  warranto  issued  against  the  corporation,  ib, 
wilful  erasures  and  interiineaftioBs  in  the  books,  1709 
right  of  election,  decided  to  be  with  the  in  and  oiit4yaiiges8ee,  1752, 

1754 
charier  of  restoration,  1824 

inhabitants  and  commonalty  of,  synonymous  teran,  ib, 
parliamentary  history  from  1681  to  1695,  1848 — 1858 
introduction  of  the  word  "  incorporated,"  into  the  returns  for,  1850 
parliamentary  history,  1775 ;  2105,  2106 
mandamus — freeman,  2106 
judgment  of  Lord  Mansfield  questioned,  2106,  2107 

Poor  Laws, 

system  of,  105 

the  origin  of  40  days  residence  without  ramoval,  722 
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Poor  Lawb^-ccw/mnmc/. 

regulations  by  Elizabeth,  1237 
act  for  tbnr  amendment,  1889,  1890 

POMFRST, 

charter — Henry  IV.,  793 

charter — Richard  III.,  1035  . 

not  mentioned  in  Domesday,  1566 

not  incorporated  by  Henry  FV.,  1567 

burgesses  of  common  right  in,  the  inhabitants  householders  residents, 

1568 
iip^pynper  RHmiawinn  of  biirflreBses  for  electioneeriny[  objects  in>  ib. 
interpolation^  ii^  recf^yds,  ;i57o 
abuses  of  the  burgage  tenure  right  of  voting  in,  1569 
parliamentary  history,  1567 — 1576 

Portsmouth, 

charters — Richard  I.,  John,  and  Henry  III.,  372 
burgesses,  the  householders,  372,  373 

observations,  373 
charter— Henry  III.,  467 
lyigrchftn^  gnil<|^  distinct  from  the  borough,  468 
^Earter— Edward  II.,  595 
charter — Edward  III.,  667 
court  leet,  1388 

chartei^Elizabeth,  1388,  1390^1392 
admission  to  freedom,  1389>  1390 
incorporation  of  the  inhabitants,  1391 
chartei^Charles  I.,  1663 
municipal  history,  in  temp.  Charles  II.,  1716 
charter — Charles  II.,  void,  1718 
n\^Yu*t  nf  r^arles  II..  to  exclude  the  inhabitants,  1^20 
neglect  of  the  mayor  to  summon  a  council  for  the  filling  of  vacancies, 

1971,  1972 
burgess  minor,  2170 
parliamentary  rights,  1821,  2192 

PoBTRBBVB. — See  Reeve,  Preposihu, 

name  of,  to  whom  applied,  and  for  ^liiat  purpose*  31,  49,  54 

POBTSWOOD, 

agreement  by  the  inhabitants  of,  with  the  commonalty  of  Southampton, 
751 

POTWALLBRB, 

right  to  vote  unauthorized,  165,  1226,  1639>  2009—2011,  2097 

Pbbpositus, 

definition,  358,  658 
duties,  359 
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Prescription, 

oiigin  of,  364»  431,  491^92^^  ^  ^ 

obftervatioiiB,  431, 432,  774        ^  .    %< 

doctrine  of,  671  ^ 

by  usage  recognized,  lO^a**- 

first  introduction  of  the  doctrine  of  corporationii^f  >  1068 
early  instances  of  the  usIl^tkVworl  1247,  1248  ' 
erroneous  decisions  of  courts  of  law  mpecting  cprporations  by,  1722, 2191 
act  regulating,  2268  \^     - 

foundation  of,  ib.  %     *  ^;'  • 

Prkston,  ^ 

charter — Henry  II.,  356 
charters — John,  389 

observations,  ib. 
charter — Henry  III.,  470 

a  native  of  the  king's  of  the  manor  of,  mentioned,  563 
all  the  inhabitants  of,  right  of  voting,  1754 

inconsistency  of  the  determination,  1755 
borough  by  prescription,  ib. 
parliamentary  history,  1754 — 1757 

Primogkniturb, 

origin  of,  7 

rules  of,  perverted,  107 
Protectoratk. — See  CommomoeaUh, 

only  one  charter  granted  during,  1682,  1683 

Purveyors,  ' 

interference  of,  regulations  respecting,  628 
enactments  against,  834 

QUEENBOROUOH, 

charter — ^Edward  III.,  founding  the  town,  663,  664 

royal  charter  not  sufficient  to  send  members  to  Parliament,  664 

not  a  borough  by  prescription,  1298 

incorporation — Charles  I.,  1299 

observations  upon  the  freemen,  ib. 

parliamentary  history,  1299—1301 

court  leet,  1300 

inhabitants  of,  the  burgesses,  ib. 

Radnor,  New, 

burgesses  of  the  five  out  boroughs  of  Ryader,  &c.  entitled  to  vote,  19^^ 

charter— George  II.,  2038 

quo  warranto,  2048 

residency  of  capital  burgess,  ib. 

making  of  burgesses,  2063 

right — non-residents,  2095 

Ramsey, 

trespass  by  the  abbot  of,  938 
charter— William  III.,  1844 


I 


INDEX.  2385 

^KADING, 

entry— Domesday,  136 
not  in  ancient  demesne,  ib. 
charter  to  the  Abbey  by  King  Henry  I.,  137 

Henry  II.,  Richard  I.,  John,  ib. 

•cutage,  abbots  exempted  from,  138 

charters  to  the  burgesses  by  Henry  III.,  138,  470 

merchant  guild  granted,  138 

obeyvations,  ib. 
disputes  between  the  guild  of,  and  burgesses,  with  the  abbot,  139 

cohcord  between,  140 

observations,  141 
members  to  Parliament  returned  from  the  eartiest  times,  H. 
burgesses  to  be  toll  free,  142 

returns  to  Parliament — Edward  II.  and  Edward  III.,  ib. 
cUrter— Edward  III.,  ib. 

-^ Richard  II.,  143 

leet,  ib. 

members  to  Parliament,  returns  of,  ib. 

charters— ^Renry  V.  and  Henry  VI.  ib. 

liberties,  seised  into  the  king's  hands,  144 

charters— Henry  VIII.,  144,  145 

burgesses  daim  to  be  a  body  corporate,  144 

abbey  destroyed,  abbot,  executed,  145 

charter— Edward  VI.,  146 

members  to  Parliament,  by  whom  elected,  ib. 

inhabitants  subject  to  burdens,  ib 

charter— Elizabeth,  147 

observations,  148 
usurpations  of  the  high  stewards,  ib. 
nominating  burgesses  to  Parliament,  149 
charter — Charles  I.,  ib. 
freemen,  admission  of,  refused,  150 
election  petitions,  1685,  1700,  1708,  1715, 1716—150 
freedom,  ill  effects  of  present  system,  152 
^         history  of,  ib. 

burgesses,  inhabitant  householders  paying  scot  and  lot,  153 
liboty  of  the  abbot  of,  seised  into  the  king's  hands,  563 
error  sued  against  the  bailiffs,  1019 
poor  of,  not  a  corporation,  1447 
parliamentary  decision — George  I.,  2003 
charter — George  IV.,  2197 

Rbcords, 

Saxon,  the  earliest,  11 
InterpoUctions  in  Colchester,  748 
Winchester,  907,  908 
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Records — continued. 

East  Looe,  1260,  1261 
Saltash,  2127 
Carlisle,  2134 
Wycombe,  2231 
Poole,  1612,  1709 
dearth  of  (Ireland),  1465 

Rssvs. — See  PreposUus  and  Portreeve. 
authority  of,  14 
punishment  of,  31 
mote  of,  when  to  be  held,  32 
justice  to  be  administered  by,  in  the  folc  mote,  ^ 
derivation  of,  53 
ancient  officers,  83 
borough  and  shire  alluded  to,  71,  72,  76,  100,  112,  113,  222,  224  | 

Rkform  Bill, 

lists  of  burgesses,  2266  et  seq. 
imperfections,  ib.  et  seq. 
remedy  proposed,  ib.  et  seq. 

Rboiam  Majbstatbm, 

when  compiled,  310 

boroughs  existed  in  Scotland  previous  to  the  twentieth  of  Edward  IL,  ib. 

etymology  of  the  word  borough,  ib. 

bailiffs  of  boroughs  and  cities,  311 

provisions  relative  to  freedom  and  villainage,  312 

freedom  of  a  villain  after  seven  years*  service,  313 

laws  of  the  guilds,  314,  315 

as  to  residence,  316 

early  instance  of  passing  and  removing  vagrants,  317 

trial  by  peers,  318 

earliest  charter,  i6. 

burgesses,  the  permanent  inhabitants,  319 

Rbsiants, 

attendance  at  the  leet,  45 

enforcement  of  the  law  respecting,  1097 

See  Inhabitants,  Freemen,  Burgesses,  Leet. 

Residsncs, 

tenure  and,  not  necessarily  connected,  159,  &c. — See  Tenure. 

of  freemen,  inhabitants,  burgesses,  should  determine  the  questioB  of  to- 

gess-ship,  voting  for  members  to  Parliament,  and  the  right  of  ptfg- 

chial  settlement, 
always  an  important  consideration  with  our  ancestors,  623,  624 
observations  respecting^jipon  tfie  stat.  1 2  Rich.  II.,  &c.,  718 — ^72 L 
anidogy  to  UTe  Saxon  laws,  718,  720 — 7^ 
a^  pqvileges  the  object  of,  1114 
importance  and  enforcement  of,  1531 
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Rbsidbnce — continued. 

modem  doctrineg.  2051  et$eq,  2171 

See  Pledges,  Leet,  Burgesses,  Jnhahitants,  Statutes. 

Rksidence  (Ireland), 

doctrines  as  to»  2074—2082 

Rbsidkncb  (Scotland), 

provisions  respecting,  316,  329,  710 
Rbtford, 

entry — Domesday,  266 

charter— Henry  III.,  468 

charter — Edward  II.,  595 

first  return  to  parliament,  600 

early  municipal  history,  1282 

charter — James  I.,  1283 

election  petition  in  1700,  1283—1286 

observations  respecting  non-resident  freemen,  1283,  et  seq. 

interference  of  William  III.  in  the  election  of  members  to  parliament, 

1285 
admission  of  apprentices,  and  eldest  sons  to  the  freedom  of,  1286 

making  of  freemen,  ib. 

admission  of  younger  sons,  1286,  1287 

entries  of  freemen  in  the  old  books  of,  1287 

erroneous  dedsion  of  election  conunittee,  respecting   the  rights  of  the 

yoimger  sons,  1287 
right  of  making  freemen  in,  considered,  1288 
fines  for  the  admission  of  freemen  in,  accounted  for,  1289,  1390 
decision  of  election  committee  in  1685, 1290 
decision  of  election  committee  in  1705,  1291 
order  of  the  6th  of  James  I.,  respecting  admission  of  freemen,    1291— 

1294 
election  petition  in  1708,  1294 

in  1710,  1295 

disfrimchisement  of  burgesses,  ib, 

honorary  freemen,  ib. 

origin  of  making  foreigners  freemen,  1296 

election  petition  in  1741,  1297 

illegal  admission  of  freemen,  1297,  1298 

case  of,  reported  in  Glanville,  1565 

indentures  of  returns  for,  in  temp.  Charles  II.,  1733 

Richard  I.,  A.D.  1189—1199 
reign,  from  364 — 376 
origin  of  prescription,  364 
no  charters  of  incorporation  granted,  376 

the  burgesses,  the  inhabitante,  presented,  sworn,  and  enrolled  at  the 
court  leet,  paying  scot  and  lot,  ib. 

Richard  II.,  A.D.  1377—1399 
reign  of,  from  714 — 779 
interpolation  of  the  word  "  corporation,"  in  the  statutes,  715—717 
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Richard  II. — continued. 

responsible  residence  enforced,  720,  721 

history  of  apprentices,  722,  727 

privileges  of  boroughs  unaltered,  733 — ^750,  778,  779 

court  leet  in  full  exercise  in  Yarmouth  and  Lynn,  763,  et  ieq.  779 

villainage  in  existence,  718, 733,  762,  770 

no  municipal  corporations,  779 

Richard  III.,  A.  D.  1483—1485 
reign  of,  1032 — 1042 
sherifTs  toum  in  full  practice,  1038 

Richmond, 

writ  directed  to  the  bailiff,  676 

the  abbot  of  Notre  Dame  of  York — return  of  writs  in,  ib. 

no  corporation,  ib. 

parliamentary  history,  1385,  1386 

burgage  tenure  right  established,  2026 

RiNGWOOD, 

writ  for  the  talliaging  of,  588 
in  ancient  demesne,  589 

Riots, 

early  provisions  against,  16 

Roche  MSS.,  1623 

rochkster, 

entry,  Domesday,  83 

entered  as  a  city,  84 

burgesses  of,  the  householders,  ib- 

charter  to  St.  Andrew's,  292 

described  as  a  city,  ib. 

charter  to  church,  306 

aid  of,  339 

charter — Henry  III.,  468 

charter — Edward  III.,  667 

community  in  the  reign  of  Richard  II.,  for  the  management  of  the  nev 

bridge,  840 
charters— Henry  VI.,  866,  859 
charter  of  incorporation— Edward  IV.,  869,  966 
charter — Charles  I.,  1664 
bye-laws,  1711,  1712 

provisions  respecting  the  election  of  municipal  officers  of,  t6. 
regulations  as  to  the  admission  of  strangers  and  foreigners,  ib. 
provisions  as  to  the  freedonupf  apprentices,  ib. 
regulations  relative  to  non-residents,  ib. 
freemen  not  to  be  made  in,  after  the  teste  of  the  king's  writ  for  csBiDg  « 

Pai'liament,  1713 
aldermen,  absence,  2055 
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Romans, 

institutions  of,  in  substance  and  name,  lost,  4,  5,  8 
few  traces  of,  in  the  Saxon  sera,  5 

RoMNSY  Marsh, 

charter — Edward  IV.,  965 

ROMNSY, 

entry — Domesday,  86 

burgesses,  86, 87 

not  described  as  Cinque  Port,  87 

custumal,  532 

admission  of  strangers,  537,  538 

freemen,  638 — 540 

provisions  for  the  election  of  mayor,  534,  535 

charter  of  surrender,  1800 

ordinances  to  compel  inhabitants  of,  to  be  made  free,  1831 

extract  from  Brady,  1912 

ROSPONTS, 

chartel^— Edward  VI.,  1176 
charter— James  I.,  1619 

ROTHSAY, 

charter— James  VI.,  1466 

ROUOHBURGH, 

the  inhabitants  and  residents  excepted  frY>m  an  ordinance  respecting  doth^ 
1025 

Roxburgh, 

regulations  respecting  the  possession,  708 

RUTHBRGLKN, 

charter — David,  318 

Ruthin, 

chartel^— Henry  VII.,  1085 

observations  upon  the  election  of  burgesses,  1086 

petition  against  the  making  of  foreign  burgesses,  1942 

Rutlandshire, 

entry — ^Domesday,  266 

parliamentary  returns  in  the  reign  of  Edward  I.,  494 

RuLBS,  Nbw  CireiandJ, 

dedaration  respecting,  1804,  1805 

letter  from  Archbishop  King  to  Dean  Swift,  1976,  1977 

letter  to  Lord  Dartmouth,  1977 

Ryb, 

lestage  of,  321 

charter— Richard  I.,  369 

charter— Henry  III.,  470 

custumal,  533 

provisions  for  the  election  of  mayor,  534,  535 
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Rye — cofi/tfiti«c^. 

provisions  for  the  admission  of  strangers,  537>  538 
freemen,  538,  539 


hosts  in,  ordered  to  abstain  from  forestalling,  717 

confusion  as  to  the  election  of  municipal  officers,  1725 

parliamentary  history,  1870 — 1873 

usurpations  in,  1872 

inconveniences  arising  from  the  modem  corporate  doctrines,  ib. 

scot  and  lot  in,  defined,  ib. 


Sac, 


grant  and  definition  of,  50,  289,  290,  482 


St.  Giles'  in  the  Fields, 

court  leet  of,  2064,  2065 

St.  Ives, 
!  burgesses  to  Parliament  for,  elected  by  Lords  Winchester  and  Mountjoye, 

1653 
parliamentary  history,  1747,  1749 
not  mentioned  in  Domesday,  1747 
when  first  returned  members  to  Parliament,  ib. 
charter — James  II.,  ib. 

right  of  election  in  the  freemen  inhabitants,  1748 
surrender  of  the  charters,  held  void,  1839 

Salisbury, 

charter — John,  409 

charters — Henry  III.,  461 

not  a  corporation  by  prescription,  462 

ob8er\'ation8, 463, 465 
burgages  in,  589 

defined  to  be  nothing  but  a  messuage  in  the  town  of  a  borough,  589 
writ  by  the  bishop  against  the  commonalty  of  the  vill,  605 
the  king's  city,  ib. 

conflicting  claims  of  the  bishop  of,  and  the  city,  606 
\vrit  to  the  bishop  concerning  the  bailiwick  of  Cademimster,  677 
assise  of  novel  disseisin,  700,  701 

grant  to  the  proctor  and  vicars  of  the  church  of  St.  Mary,  840,  913 
custom  of  mayor  sending  for  any  person  who  made  an  afifray  disallowed 

as  too  general,  1441 
charter — James  I.,  1494 
charter — Charles  I.,  1664 

retiuus  to  Parliament  in  1654  made  by  the  inhabitants,  1688 
parliamentary  history  in  1688,  1868,  1869,  1896 
charter — Anne,  1951 
inhabitants  the  citizens,  1952 
charter — Charles  U.,ib. 
writ  for  the  appearance  of  the  mayor  and  conunonalty^  1950 
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charter — Richard  II.,  750 

charter— George  III.,  1838 

municipal  and  parliamentary  history,  2126,  2132 

leet,  2127,  2131 

constitutions,  2127 

mutilation  of  records,  ib. 

charter — Elizabeth,  2129 

charter— Charles  II.,  2131,  2180 

proclamation — James  II.,  2180 

making  burgesses,  2131 

charter — George  III.,  2160 

Sa  L.TBODE, 

entry — Domesday,  89 

SA.MCTUARY, 

provisions  for,  23,  24 

Sandwich, 

entry — Domesday,  86 

services  of,  same  as  Dover,  ib. 

not  mentioned  as  a  cinque  port,  86 

hundred  court  in,  ib. 

burgesies  of,  inhabitant  householders,  ib. 

charter— Henry  III.,  470 

custumal,  532 

provisions  for  the  selection  of  mayor,  534,  535 

admission  of  strangers,  537,  538 

freemen,  538,  539 

mayor  of,  claims  exemption  from  the  jurisdiction  of  the  exchequer,  562 

charters— Edward  III.,  658,  659 

writ  respecting,  not  being  properly  fortified,  &c.,  750 

charter— Richard  II.,  751 

charter— Henry  IV.,  794 

charter— Richard  III.,  1034 

ordinance  of,  providing  that  all  elections   should  be  by  the  barons, 

indwellers,  and  householders,  1109 
separate  jurisdiction  of,  from  the  county  of  Kent,  1438 
freeholders  unconstitutionally  allowed  to  vote,  1509 
right  of  select  body  in  1620,  negatived,  1577 
regulations  respecting  the  admission  of  freemen  and  foreigners,  1660, 

1669 
ordinances  defining  the  rights  of  freedom,  1670 
charter— Charles  II.,  1706—1708 
right  agreed  in  the  freemen  inhabitants,  1895 

Sanouar, 

charter ,  1467 
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Saxons, 

liberty  pervaded  all  institutions  of,   10 

Roman  customs  obliterated,  ib. 

the  burgesses  during  the,  unaltered  to  the  present  day,  1 1 

laws,  10,  56 

division  of  society,  41,  55 

local  division  of  the  county,  26,  27,  209,  221,  262 

personal  and  local  distinctions,  14,  25 

vagrancy,  residence,  oaths,  pledges,  24,  33,  36,  40,  49,  55 

householders,  responsibility,  15,  24,  31 

freedom  of  the  subject,  50 

not  dependent  upon  tenm^,  22,  42 

officers  of  shires  and  boroughs,  jurisdiction,  16,  17,  19,  26 

alderman,  shire  reeve,  portreeve,  19,  20,  31,  64,  59 

folcmote,  shiregemote,  burghmote,  12,  38,  43,  51,  52,  385 

origin  of  trial  by  jury,  33,  335 

freemen,  law-worthy,  14 

no  trace  of  a  municipal  corporation,  in  the  laws,  chronicles,  or  charten, 

Introd.  xi 
laws  of,  neglected,  46 

Sgarborouoh, 

charter — John,  391 

charter — Henry  III.,  470 

charte]>— Edward  II.,  596 

entry  of  105  persons  of,  upon  the  Nome  Rolls,  674 

hosts  in,  ordered  to  abstain  from  forestalling,  717 

charter — Henry  V.,  824 

coiporation  created  in,  "  to  be  masters  or  keepers  of  the  key  of,"  1119 

right,  select  body,  2035 

Scot  and  Lot, 

Saxon  regulations  respecting,  13,  62 

See  Burgettes,  i^eemai.  Inhabitants,  dtizens,  Leet,  passm, 

Scotland, 

boroughs,  antiquity  of,  310 
derivation  of,  ib. 

resemblance  to  those  of  England,  335 
distinct  from  the  guilds,  361,  362 

Sbapord, 

charter  of  incorporation—Henry  VIII.,  1131,  1132 
parliamentary  rights  restored,  1644 
right,  inhabitants  housekeepers  pa3ang  scot  and  lot,  2093 
doctrine  of  residence,  2171,  2172 

Sbgdbn's  Abridombnt, 
observation,  692 
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Sblbct  Bodies, 

unconstitutioiial  support  of,  231,  1448,  1731,  1732 

Sblkct  Bodies  {Ireland), 

continued  exertions  to  maintain  the,  1806 

Sbnatob, 

inapplicable  to  the  rank  of  ealdorman,  18 

Sbrjbants  at  Law, 

case  respecting  exemptions  of,  1015 

no  pretence  for  asserting  that  they  were  incorporated,  1014,   1015 

Sbsbltrb, 

entry — Domesday,  89 

SHAVrBflBUBY, 

entry — Domesday,  160 

observations,  161 
inhabitants  paying  scot  and  lot  the  voters,  &c.,  ib. 
charters— Henry  III.,  466,  467 
court  of  the  abbess  of,  595 

members  to  parliament  not  returned  by  the  corporation,  658 
91  persons  charged  as  being  taxed,  673 
petition  of  the  abbot,  749 
municipal  documents,  902,  903 
municipal  officers  appointed  at  the  leet,  903 

Shbrifps. — See  Tbuni. 

origin  oi,  16, 1727,  et  seq. 

tonm  of,  origin,  duties,  &c.,  38,  526,  1075,  1076,  1725, 1731 
jurisdiction  of,  51,  587 — 611,  781 
exclusion  of,  52 
extortions,  343,  488 
provisions  in  Magna  Charta,  420—429 
causes  of  the  toum  of,  falling  into  disuse,  436 
statute,  577 

liberties  of  a  borough  ceasing,  or  not  capable  of  continuing  local  juris- 
dictions, reverted  to  the  jurisdiction  of,  587—611,  781 
complaints  and  enactments,  627 
residence  required,  781 

qualification  requisite  to  be  impannelled  upon  the  toum  of,  1032 
toum  of,  in  practice,  Edward  IV.,  1034 

Richard  III.,  1038 

king  cannot  abridge  the  office,  1432 
grant  of  gaols  must  be  to,  1432,  1433 
duties,  1931 

Sbbbifp  iScaikmd), 

when  to  hold  his  court,  361 
observations  upon,  ib. 
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Shirk, 

divisions  of  the  country  expressed  by  the  word,  17 — 19,  25 — 27 

causes  to  be  determined  in,  53 

explanation  of  the  term,  267 

exemption  from  suits,  525,  557 

expences  of  knights,  727 

imdue  election  of  knights^  782 

knights  to  be  resident,  819>  820 

distinction  between  cities  and  boroughs,  1 102 

Shire  Gbmotb, 

when  to  be  held,  33,  59 

Shrewsbury, 

entry — Domesday,  259 

described  as  a  city,  ib. 

inhabitants  the  burgesses,  ib. 

castle  distinct  from  the  borough,  260 

charter — Henry  II.,  342 

no  person  to  buy  within  the  borough,  unless  in  scot  and  lot,  342 

charter — King  John,  338 

charter — Henry  III.,  463 

charter — Edward  II.,  595 

charter — Henry  VI.,  880 

scire  facias,  by  the  Abbot  of  Westbury  against  the  commonalty,  9U 

statute  confirming  the  privileges,  947 

charter  to  the  drapers,  by  Edward  IV.,  968,  969 

by  EUzabeth,  1250, 1251 

statute  of  the  14th  of  Elizabeth,  1321 
mandamus — residence — aldermen,  2054 
parliamentary  history,  2098,  2101 

Shropshibb, 

sheriff  of,  returns  the  himdreds  in  his  bailiwick,  and   the  number  of 
cities,  boroughs,  and  towns  in  each  hundred,  595,  596 

Sligo, 

case  of  the  King  v.  Provost,  free  burgesses,  and  commonalty,  2257 

charter — 11  James  I.,  ib. 

no  usage  to  right  of  freedom,  2259 

commonalty  defined,  2260 

English  law  cases  quoted,  2261,  2262 

judgment  of  C.  J.  Bushe,  2262 

no  instance  of  a  claim  of  inhabitancy  for  corporate  rights  succeeding,  H' 

arguments  founded  upon  usage,  2263,  2264 

judgment  questioned,  2264 

See, 

definition  of,  50,  289,  290,  482 

Socage  Tenure, 

referred  to  in  Domesday,  480 
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a  \B  tkntoiiw  ■*  w"ta«  ti 


;iUI5BT0!l, 

lid  of,  339 
durt«t-Btiirilll-.«l 

right  dcoiODis  in,  U94 
<inoniTiiiU)ienHtlbhiM(t^  l»SD 
tynuiw*!  KoiiKt  (^  C.  i.  Jtftm,  it. 
right "  in  4«  nwatt  l"'^'"'".' *f* 
mimidpil  md  pufinDaUHT  ^i"^,  1191-1197 
bet,  3193 

uoaptiaiu  Crani  cant;  jmie^  IIM 
fraring  a  Ogbm  Cont,  11}S 

dmlcn-HiniT  III,  456,-168,  Vk 

fAsKm^aonsfin,  457, 4S8 
chanct— EdnrilU  SB1 
nnm  of  the  tal^e  n(  iw  ididm,  iss 
cbaiWi— CiAmA  111.,  Ml,  &U,  H 

ehffltet— Bkluri  11, 736,  Itl 

dartera— HniT7  IV.,  78" 

lung's  pint  to,  Tm^  ii. 

bom  the  Bi«ritid  ikrwn  (i(,  towdmi  to  1»  awpaaj  ^ 

auetmenla  igiiiHttliE  liib,  834, 835 

charter-HtnrjVl^giring  tl,  rimirdloi  i,  kwr  «, 

nniwiiw aiittd,  tc,  bj  Ok ™j Stt  of  4, i^  "T*  *^ 

srrangonmloffiipiiiatetwitie  ididn,  rfjai  W 

not  inawponld  bj  Henry  VIU.,  uj. 
onUnaiwi  mpediag  ftj^tn  ,nj  ^ 


di«put«»iULtLeiinrMnini,  ijig^  ^jj^ 
power  of  Mi%BMbn.h)Pafi^  Ijjjj 
CambbiogsTown, 

entry — Doowday,  iij 
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Stafford, 

entry — Domesday,  255 

parliamentary  and  municipal  rights,  in  whom  vested,  257,  258 

aid  of,  339 

charter— John,  408 

charter — Henry  III.,  471 

charter — Edward  II.,  595 

ordinance  by  the  burgesses,  751 

ordinance  for  the  regtdation  of  the  town,  1064 — 1067 

the  inhabitant  householders,  ib. 

charters  of  incorporation,  by  Edward  VI.,  1161 

record  between  the  twenty-fivety,  and  the  burgesses,  ib. 

a  borough  by  prescription,  ib. 

not  anciently  incorporated,  ib, 

charter— James  I.,  1491,  1492 

case  of,  reported  in  GlanviUe,  1550 

charter— George  IV.,  2197 

usurping  the  office  of  justice,  2214 

of  burgess,  2215 

not  a  corporation  by  prescription,  ib. 
defect  of  notice  in  municipal  elections,  2216 

Staffohdbhirb, 

sheriff  returns  the    hundreds    in  his    bailiwick,  and  the   number  of 
cities,  boroughs,  and  towns  in  each  hundred,  595,  596 

Stamford, 

entry — Domesday,  270 

members  to  Parliament  for,  returned  from  26  Edward  I.,   ib. 

intermissions,  ib. 

charter— 'Henry  III.,  271 

members  to  Parliament  in  1472,  Ut. 

charter — Edward  FV.,  ib. 

election  petition  in  1661,  t6. 

decision  respecting,  t^. 
inhabitants  the  burgesses,  272 
aid  of  the  borough,  321 
charter— Edward  IV.,  968 
right  in  the  inhalntants  paying  scot  and  lot,  2035 

Stannary  Laws, 

obsenrations,  556 
charter — Edward  I.,  for  the  establishment  of  the  Stannaries,  ib. 

Stantbffs, 

privileges  of  the  town,  937 

Statham, 

observations  upon  the  abridgment.  686,  691 

StATUTUM  HlBERNIiB, 

observations,  437 


iKDBx.  2397 

Stsphkn,A.D.  1135—1154. 
reign  of,  319 — 325 

oonfimiatioii  of  ancient  laws  and  cuatoma,  319 
castles  adulterine  proscribed,  320 
pipe  roUsy  ib. 

documents  prove  the  rights  and  obligations  of  social  government  to  indi- 
viduals, in  the  places  which  they  inhabited,  334 

Stktnino, 

entry — Domesday,  97 

burgesses,  ib. 

inhabitant  householders  paying  scot  and  lot,  ib. 

letter  from  the  Earl  of  Arundel  to  the  burgesses,  nominating  members 

for»  1513 
pariiamentary  decision,  1791»  2116 
leet,  presentment,  2137, 2138 

Stockbridgk, 

entry — Domesday,  109 

rolls,  1167 

presentment  of  strangers,  apprentices,  1167,  1168 

burgesses,  the  inhabitant  householders,  1 169 

restoration  of  members  to  Parliament,  1223 

parliamentary  history,  1235,  1236 

no  charter  of  incorporation  ever  granted,  1235 

case— GlanviDe,  1563,  1564 

Stkanobbs.— See  Burgesses,  Inhabitmts,  Freemen. 
enactments  against,  14,  105,  347,  1167 
definition,  358 
provisions  in  the  custumals  of  the  Cinque  Port,  537 

Stbanoeh — {Scotland), 
merchants,  325 
man,  326,  327,  709 

t^TRATrORD-UPON-AvON, 

charter— Henry  VI.,  888 
charter— Edward  VI.,  1166 

Successors, 

word  adopted  respecting  ecclesiastical  property  and  persons,  422 

application  of  term,  explained,  439^  528,  529 

term,  when  first  used,  546,  552 

in  conjunction  with  heirs,  439,  461,  462,  522,  529 

Sudbury, 

entry — Domesday,  281 

charters— Mary,  Elizabeth,  and  Charles  II.,  1373 

parliamentary  history,  1373—1379 

admission  of  non-residents,  1377,  1378 

improper  conduct  of  the  magistrates,  1379 
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SuDpuRY — continued. 

right  of  election  in  1661,  in  the  select  body,  1758 
burgess,  not  descriptiTe  of  capital  burgess,  2266 

SUPPOLK, 

commonalty  complain  as  to  the  harbouring  of  outlaws,  597 
of  chief  pledges  at  leets  and  toums,  597, 59d 

SUNDBRLAND, 

quo  warranto,  Charles  II.,  2219 
municipal  abuses,  ib. 
judgment,  London  case,  ib. 
inconveniences  of  technical  rules,  ib. 

quo  warranto  cannot  be  filed  for  usurping  a  franchise  of  a  private  nature, 
2220 

SURORONS   AND   BaRBRRS, 

incorporation,  1 110, 1 1 1 1 
charters  explained,  1111 

Sutton's  Hospital  Cask, 

held  that,  inhabitants  have  not  capacity  to  take  in  succession,  1520 

Sussex, 

commonalty  complain  as  to  the  harbouring  of  outlaws,  597 
men  of,  complain  of  the  men  of  the  Cinque  Ports,  670 

SWANSBA, 

charter — John,  419 

charter — Oliver  Cromwell,  1682 — 1684 

Talliaob, 

modes  of  collection  in  counties  and  boroughs,  375,  376 

assessed  upon  the  boroughs  and  demesnes  of  the  king  in  Cambridgeshire, 

and  Huntingdonshire,  588 
mode  of  levying,  upon  tenants  in  ancient  demesne,  598,  599 

Tamworth, 

entry,  Domesday,  253,  254 

observations,  256 
elective  franchise  exercised  by  the  inhabitants,  257,  258 
aid  of  the  borough,  321,  339  ^ 

excused  from  poverty,  321 
chartei^— Edward  III.,  654 
restoration  of  members  to  Parliament,  1223 
early  history,  1230,  1231 
parliamentary  history,  1231 — 1235 
entry  of,  by  Brady,  1915 

Taunton, 

entry — Domesday,  163 
members  to  Parliament,  165 
right  of  election,  ib. 


iNDBx.  2399 

Taunton — contwued. 

corporation*  not  requisite  to  constitute  a  borough,  166 

leet,  166 

mentioned  as  a  borough,  594 

complaint  made  to  the  House  of  Commons  of  the  improper  conduct  of 

the  steward  of  the  leet,  1655 
'^  potwaller*'  defined,  2097 

Tavistock, 

claim  by  the  abbot  of  view  of  frankpledge,  522 
first  return  to  P&rhament,  600 
charter— Edward  III.,  667 
parliamentary  history,  1735,  1736 
Tatistokb, 

inhabitants  and  residents  in  the  hundreds,  1025 

TSIONMOUTH, 

charter — Henry  III.,  470 

TENANT, 

definition  of,  927>  1077 

an  inhabitant  householder  paying  scot  and  lot,  1077 

Tbntkrdbn, 

charter — Henry  VI.,  892 

privileges  of  persons  residing  in,  2012,  201 3 

improper  application  of  the  word  "  corporation,"  2013 
Tknurb, 

freedom  not  dependent  upon,  15,  78,  83,  84,  86,  114, 154,  481,  484,  521, 
526,  527,  930,  933,  1077 

residence  and,  not  connected,  159,  160,  164,  166,  175,  202,  203,  205, 
207,  209,  214,  221,  239,  254,  256,  274,  278,  281,  289 
Tbtbuby, 

extract  from  Brady,  256,  1913 

Tbnby, 

charters — ^William  de  Valencia  and  the  countess  Johanna,  his  wife.  Ado- 
roar  de  Valencia,  Lawrence  de  Hastings,  Edward  III.,  Richard  II., 
Henry  IV.,  Humphry  Duke  of  Gloucester,  Henry  VI.,  Edward  V., 
and  Richard  III.,  817,  818,  878,  880 

charter  of  incorporation — Elizabeth,  818 
observations,  ib. 

charter— Richard  III.,  1039 

petition  against  the  making  of  foreign  burgesses,  1942 

Tkwkesbury, 

entry,  Domesday,  "206 

petition  from  the  burgesses  and  commonalty,  892,  893 

recognized  by  law,  though  not  incorporated,  892 

early  history,  1583 

charter — James  I.,  1583,  1584 

charter— Elizabeth,  1584 
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TKWKB6BURY — contimted. 

parliamentary  and  municipal  history,  1584 — 1587»  1655 

charter— William  III.,  1838,  1844 

parliamentary  decision  in  1797>  *2116 
Thbft, 

provisions  against,  16—40 

pledge  for  him  accused  of,  31 

division  of  property  of  those  guilty  of,  36 

when  excused,  ib. 

Thbm, 

definition,  50 

Tbbtpord, 

entry — Domesday,  277,  278 

aid,  321 

commonalty  and  common  council  decided  to  be  synonymoiu  terms, 

1834 
incorporated  in  the  16th  of  Elisabeth,  ib. 
parliamentary  history,  ib. 

modes  resorted  to  to  obtain  a  surrender  of  the  charter,  1835 
right,  agreed  to  be  in  the  "  select  body,"  1894 
burgesses  of,  the  housekeepers,  1902 
Brady's  statement  relative  to,  controverted,  ib. 

TiNTAJOIL, 

charter — Henry  III.,  70 

TiTHINOB, 

regulations,  27,  49,  53 

TlVBRTON, 

charter — James  I.,  1587 
dissolution  of  the  corporation,  ib. 
charter— George  I.,  1587—1589—2003 

TOCBSTBB, 

custom  in,  that  no  person  should  exercise  the  trade  of  a  baker  withost 
consent  of  the  lord  of  the  manor,  held  illegal,  1442 

TODDINOTON, 

license  to  found  an  hospital,  913 

Toll, 

definition,  50 
freedom  from,  380,  392 

TORKBBOY, 

41  persons  of,  entered  as  being  taxed  upon  the  Nonse  Rolls,  673 

TORRINOTON,  DbVON, 

men  and  commonalty  of,  exempted  from  sending  members  to  Pirliameot, 

675 
chartei^Mary.  1205 
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TOTNBBB, 

entry — Domesday,  171,  172 
borough  distinct  from  the  guild,  340 
claim  of  view  of  frankpledge,  522 
surrender  of  charters,  1268 
charter  of  James  II.  void,  1263 
parliamentary  history,  1695 — 1284, 1285 
charter— Elizabeth,  1408 
bye-lawB,  1408,  1409 

TouBN. — See  Sheriff. 

the  origin,  nature,  and  duties,  38,  526,  1076,  1076,  1725,  1731 
attendance  required,  347 
causes  of  falling  into  desuetude,  436 
provisions,  429^  435,  436 

liberties  of,  a  borough  ceasing,  or  not  capable  of  continuing  local  jurisdic- 
tions, reverted  to  the,  587,  610,  611,  781 
sherifis  complained  of  for  taking  indictments  of  manslaughter,  769 
amercement  when  leviable,  804 
extortions,  838 

proceedings  in,  when  void,  939 

doubts  relative  to  the  jurisdiction  of,  and  sessions,  1011,  1012 
distinction  between  the,  and  leet,  1013 
in  practice— Edward  IV.,  1034 
Richard  III.,  1038 

Trading, 

proof  of  free  condition,  18 

no  reference  to  corporations,  22 

first  legislative  recognition  of  freedom,  1047 

Trading  Towns, 

mentioned  as  distinct  from  cities  and  boroughs,  488 

Transportation, 

origin,  14 

Tbroony, 

restoration  of  elective  franchise,  1223 

when  first  returned  members  to  Parliament,  1226 

parliamentary  history,  ib. 

petition  for  restoration  of  charters,  1362 

charter — James  I.,  1500 

Trsvrnny, 

writ  moved  to  swear  a  person  into  the  office  of  mayor,  1685 

Truro, 

charter — Henry  II.,  333 

confirmed — Edward  I.,  526 
burgages,  526,  527 
inquisition,  594 

7  o 
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Truso — eomHimed. 

no  mayor,  594 

burgeMes,  the  honueholdeny  ib. 

subdcUefl  remitted  to  the  burgesses,  753,  753 

burgesses,  the  inhabitaiits,  753,  800,  1006,  1333 

burgesses  and  oonmions  petition  for  a  remission  of  chaiges^  799>  800 

return  to  Parliament — Henry  YI.,  911 

borough  in  the  possession  of  Edward  IV.,  1005, 1006 

return  in  1747  "  by  the  mayor  and  commonalty  of  the  borough,  for  the 

commonalty,"  1006 
petition  for  the  restoration  of  charters,  1262 
return  of  members  to  Parliament  in  the  sixth  of  Edward  VI.,  1325 
charter — ^Elizabeth,  ib. 
return  of  members  in  1610, 1744 
surrender  of  charters  to  the  Earl  of  Bath,  1745 
burgesses  elected  by  all  the  "  people"  of  the  borough,  1746 
charter—James  II.,  1822 
presentments  at  the  leet,  1876 
pariiamentary  history  in  1688  and  1689,  1877,  1879 
tolls,  2199,  2206 
corporation — ^prescription,  2199 
inhabitants — ^usurpation,  2200,  2201 
charter— Elisabeth,  2201 
usage,  2202 
borough  by  prescription,  2203 

Uncuth, 

definition,  482 

Unitkbsitibs — See  Oa^ord  and  Cambridge. 
what  the  term  imports,  481 

TJSAGS,  ^ 

observations  upon  the  doctrine  of/74,  1190, 1983^  1984,  2014,  SlOTi 
2125,  2222,  2223,  2238«^250/*< 

USK. 

charter— Edward  III.,  706 
charter— Edward  IV.,  1028 

Vagrancy, 

provisions  against,  8,  14,  15,  25, 31,  623,  1146 

Vagrants  (Seoihmd), 

provisions  respecting,  317, 710 
observations  upon,  317 

Vbrulamium, 

inhabitants,  privileges  of  Roman  citisens,  6 

Villains — See  Leety  Bwrgesses,  Apprentices, 
fugitive,  reception  of,  16 
reclaiming,  17 
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Villa  ins — eomtnmed. 

not  bound  to  do  service  at  the  leet,  17 

state  of,  mider  the  Saxons,  tb. 

freedom  after  seven  years'  service,  22 

seDuigof,  recognized,  ih. 

freedom,  modes  of  attainment  by,  22,  42 

conld  not  be  members  of  a  trading  guild,  29 

responsibility  of  lords  for«  32 

oath  at  the  leet,  45 

disabilities  of,  64 

provinons  respecting  enfranchisement,  65,  67,  770 — 772 

law  respecting,  104 

denoted  by  birth,  106,  349,  688 

freedom,  178 

provisions  in  Glanville,  349>  et  teq. 

regulations  against,  and  provisions  for,  in  Bracton,  479,  480,  484,  624, 

625 
manumission  without  free  land,  484 
claims,  553,  554 

all  men  either,  or  freemen,  57l>  584,  585 
enactments  against,  and  provision  for,  in  the  "  Mirror"  609 — 615 
incapacity,  610,  688 
claiming  to  be  free,  668,  669 
provisions  against  going  to  enfranchised  places  against  their  lords,  718, 

771,  772 
cannot  be  enfranchised  without  consent  of  their  lords,  771 
complaint  against,  flying  to  enfranchised  towns,  800 
freemen  distinguished  from,  847 

children  bom  in  the  county  of  Kent  were  always  free,  920 
_  law  reelecting,  in  force  in  the  reign  of  Elizabeth,  1251 
doctrine  of  villainage  in  practice  in  temp.  Elizabeth,  1442 
doctrine  of — James  I.,  1544 
virtually  ceased — Henry  VIII.,  1545 

Villains  {SeoHand), 
provisions,  312 

freedom  after  seven  years'  residence,  313 
after  one  year  and  a  day  in  a  borough,  ib. 
observations,  313 — 316 

Villains  {Wales), 

provisions  respecting  the  king's,  843 

ViLL, 

responsibility  of,  for  murder,  48 

definition  of,  49 

doctrine  of,  recognized  according  to  the  common  law,  678 
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Wages  for  Knightb, 

petition  to  be  levied  upon  the  whole  county.  See,  1672 
case  of  liability,  806 
obeervations,  1225 

Walbs, 

observations  upon  the  charters,  419>  568 
statute  of  Henry  VIII.,  concerning  councils,  1099 
statute  of  the  27th  of  Henry  VIIL,  incorporating,  with  England,  1  LOi, 
1105,  1106 

Wallinoford, 

entry — Domesday,  111 

a  borough,  T.  R.  E.,  and  existed  before  the  castle,  113 

separate  jurisdiction,  113,  121 

ancient  history,  115 

charter — Henry  II.,  1 16 

merchant  guild,  ib. 

object  of  explained,  117 
portmote  court,  ib. 
inquisition,  118 

lands  seised  into  the  hands  of  the  king,  ib. 
members  to  Parliament,  119 

by  whom  elected,  ib. 

return  by  the  jury,  ib. 

election  of  in  1418 — 1465  by  the  inhabitants,  120 

return  in  1553,  121 
charter — Charles  II.,  122 
parliamentary  history,  123,  321,  1851 
charter — Henry  III.,  470 
the  inaccuracies  of  Brady  exemplified,  1905 

Wapentake, 

and  hundred  synonymous,  43 

how  held,  53 

where  held,  54 

to  be  watched,  61 

exemptions  from  attendance,  669>  670 

Wareham, 

entry — Domesday,  160 

inhabitants  and  freeholders  right  of  voting,  161 

view  of  frankpledge  certified,  522 

parliamentary  history,  1751,  2036 

right  in  the  inhabitants  paying  scot  and  lot,  and  the  freeholders,  18U7 

charter — Anne,  1950 

Warminster, 

entry — Domesday,  158 

Watch  (Scotland), 

provisions  respecting,  328 


INDEX.  240*? 

Waterpord, 

charters — Henry  III.,  471 

liberties,  residents,  ib, 
charter — Edward  I.,  569 
charter — Edward  II.,  605 
charter — Edward  III.,  707 
charters — Richard  III.,  1040,  1042 
charters — Henry  VII.,  1087 
chartei^-Henry  VIII.,  1411 
charter— Edward  VI.,  1176 
charter — Mary,  1218 
charter— Elizabeth,  1459,  1460 
charter— James  I.,  1674 — 1676 

Warwick, 

entry — Domesday,  253 
charter — Henry  III.,  470 
right  in  the  commonalty,  1636 
charter— William  III.,  1844 
Brady's  entry  of,  confuted,  1915 
inhabitants  to  pay  the  church-rate,  2004 
parliamentary  decision,  1793,  2116 

Watch  and  Ward, 

to  be  duly- kept,  59,  241,  391,  782 

continuance  of  during  the  reign  of  Elizabeth,  1439,  1440 

Wells, 

charter — John,  414 
charter — Henry  III.,  471 
charter — Philippa,  663 
charter  disputed,  680 — 683 
'  entries  at  ihe  leet,  766,  768 
charter — Henry  V.,  824 
charter — Henry  VI.,  856 

inhabitants  described  by  the  name  of  '*  men,"  1006 
entry,  admission,  and  expulsion  of  burgesses,  1006,  1007 
articles  by  the  bishop  against  the  city,  1064 
absence  in,  not  amounting  to  non-residence,  1134 
origin  of  non-residents,  1134,  1135 
duties  connected  with  the  character  of  a  burgess,  1135 
persons  disfranchised,  1169 
regulations  respecting  residence,  1170 
entrance  of  strangers,  Uf, 
admission  of  sons  of  burgesses,  ib. 

of  freemen  in  temp.  Elizabeth,  1251,  1252 

continuance  of  the  law  of  villainage,  1252 

Elizabeth  orders  members  to  be  elected,  t^. 

letters  from  the  bishop  relative  to  the  granting  a  corporation,  1409,  1412 
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W  B  LLS — ctmiiiiMed. 

charter— Elizabeth,  1412,  1413 

case  of  Knight  v.  Corporation,  1413 

admissions  of  persons  to  the  freedom,  1414 

disfranchisement  of  freemen,  ib. 

burgesses,  the  householders,  ib. 

nomination  of  members  by  Elisabeth,  1415 

burgesses  and  inhabitants,  elected  members,  in  the  reign  of  Elisabeth,  1416 

chartei^-Charles  II.,  1706 

charter — James  II.,  1827 

admission  of  burgesses,  2027 — 2029 

parliamentary  history,  2029 — 2035 

admission  of  freemen,  2033 — 2035 

evils  of  non-resident  freemen,  2035 

Welshmen,  • 

restraints  imposed  upon  by  Henry  IV.,  814 — 817 
restrictions  against,  in  the  reign  of  Henry  VI.,  941 

Wendover, 

entry — Domesday,  201 

fee-farm,  339 

charter— Henry  III.,  471 

case  of,  reported  in  Glanville,  1563 

Wenlock, 

charter  of  incorporation — Edward  IV.,  999 

history,  ib, 

charter — Charles  L,  1002 

petition  against  non-residents,  ib. 

Weobly,  • 

17  persons  charged  as  being  taxed  upon  the  Nonse  Rolls,  673 
light,  inhabitants  of  ancient  houses,  2035 

Webb  Gilb,  17,  63 

Westbury, 

action  by  the  abbot  of,  against  the  commonalty  of  Shrewsbury,  9H 
parliamentary  decision,  George  I.,  2003 

Westminster, 

abbot  brings  a  writ  of  trespass  for  the  disturbance  of  his  bailiffs,  683, 684 
described  as  being  within  the  franchise  of  London,  933 
abbot,  diq>utes  with  the  city  of  London,  953 
trespass  against  the  abbot  for  imprisonment,  &c.,  1010,  1011 
privilege  of  sanctuary  allowed,  1011 
city  of,  a  distinct  franchise,  1080 

statute  authorizing  the  king  to  make  an  "  honour"  of,  1 119 
statute  of  the  27th  of  Elizabeth,  respecting  the  government  of  the  dty  or 
borough,  1429 — 1431 

29th  George  II.,  c.  26,  2025 

observations  upon  the  present  existence  of  the  leet,  2025,  2026 
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WlSTMOBBLAHD, 


Wbstoube, 
wiitfor 

Wbxpobd, 

charter— EdMid  IL,  «» 

ehartcr-^aws  L,  1614 

WBTMOfTTHy 

chater— HcflKT  HI-  '•^ 
fint  Ktara  to  pirfi""^  •** 
charter-45coi«e  H^  »<^ 

Whitby, 


Vhitbchubch,  ^         kfTiiurjlMnrT    :^1 

ijben  first  K*—*™  ■^■■^' 
not  in  I>amefldiJ>  »- 


Whitbgatb, 


1113 


WiGAll,  _ 

charter— Benry  lO,  4,  l 


Wigtown,  ^^^ 


William  th.  CowacBWiB,  A.D.  1C456-10^7. 
laws  o^  60,  393 

alle^aixcey  61 
freemen,  61,  62 
commoo  caanA  61 
cities^  boroogbs,  tb. 
pkdg»,  61,  62 
scot  and  lot,  62 
were  gild,  63 


2270  COMMISSION. 

^»"-  ^V'  the  Commission  which  his  majesty  was  advised  to  issue  for        |  tn 
Commb-  the  purpose  of  obtaining  inibrmation  respecting  the  condition 
of  the  municipal  corporations  in  the  country. 

Serious  doubts  were  entertained  by  many,  best  informed 
upon  these  subjects^  as  to  the  legality  of  the  commission.*  ■  rij:  - 

Preroga-      That  the  king,  by  virtue  of  his  prerogative^  is  enabled^  as  |  ttr, 

a  part  of  the  executive  functions  of  the  crown — and  consti- 
tutionally speaking,  is  bound — ^to  superintend  the  due  execu- 
tion of  the  law  in  the  several  municipal  institutions  of  the  t:> 
country,  cannot  be  doubted.     And  that  for  such  purposes,  c».v^ 
Oath,    an  oath  might  perhaps  be  ordered  to  be  administered,  in  order  ^^  ' 
to  obtain  the  most  correct  information.     But  whether  the  :^». 
crown  can  with  propriety  investigate  the  finances— or  inquire               t^^ 
into  the  property  of  the  corporations — ^who  are  its  grantees —              ^ 
is  a  question  involved  in  great  and  serious  difficulties.     The 
cases  cited  in  the  note,  may  supply  the  curious  reader  with 
the  means  of  investigating  that  point,  if  it  should  be  thought 
necessary. 

But  comparatively  speaking,  it  is  now  become  of  little 
importance.  The  commission  has  executed  its  (unctions: 
and  the  generality  of  the  corporations,  much  to  their  credit, 
and  consistently  with  their  honour,  have  submitted  to  an 
investigation  which  has  in  most  instances  relieved  them  from 
suspicion  and  jealousy. 

The  public  wait  the  result  of  the  inquiries  of  the  learned 
commissioners. 

Whatever  may  have  been  the  question  respecting  the 
legality  of  the  commission,  its  fruits  only  now  remain  to  be 
received. 

If  the  inquiry  should  have  led  to  a  full  investigation  of  the 
history  of  all  the  municipal  institutions,  and  tracing  them 
from  their  earliest  origin,  should  have  pursued  them  through 
their  course  of  good  and  evil;  and  distinguishing  their  rights 
from  their  usurpations,  should  afford  the  Legislature  the  means 

•  1  Bl.  Com.  280 ;  1  Inst.  96  a ;  F.  N.  B.,  p.  2G2;  F.  N.  B.,  Ill  d;  F.  N.  B.. 
114  c ;  4  Inst.,  cap.  28,  p.  162 ;  Stat.  Westin.  2,  cap.  29, 13  Edwafd  I. ;  StaU  24. 
Edward  III. ;  2  Inst.,  p.  SO,  18  Edward  III. ;  Stat.  2.  cap.  I ;  2  Inst.  479 ;  2  lost. 
48. 
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costumal,  532 

proirisions  for  the  election  of  mayor,  534,  535 
adinijHion  of  straDgers^  537»  538 
adnuBflion  of  freemen,  538,  539 

parliamentary  and  municipal  history  from  the  reign  of  James  I.,  1548 — 
1550 

WlNCUBSTER, 

standard  for  coin,  39 

Danes'  arrival,  58 

entry — Domesday,  109 

burgesses,  ib, 

dom  boc,  304 

fee-farm,  339 

chartei^Henry  II.,  356 

charter — Richard  I.,  ib, 

merchant  guild,  366 

charter — Henry  III.,  471 

not  mentioned  as  a  corporation,  692,  699 

hosts  o^  ordered  to  abstain  from  forestalling,  717 

charter— Henry  VI.,  888 

MS.  book  respecting  the  customs,  &c.,  907,  908 

charter— Elizabeth,  1407, 1408 

charter— George  III.,  2160 

Windsor, 

entry — Domesday,  124 
not  a  borough  until  1267,  ib. 
charter — fifth  Edward  I.,  ib. 
non-intromittant  clause  omitted,  124 
members  to  Parliament  in  1301,  125 
charters— Henry  VI.,  126,  126,  859 
parliamentary  returns,  126 — 128, 131,  135 
charter— Edward  IV.,  127,  1644 
burgesses,  tenants  of  the  king,  129 
inhabitants  incorporated,  130 
parliamentary  decisions,  131 — 136 
charters— Charles  IL,  133 

James  II.,  ib. 

inhabitants  paying  scot  and  lot,  the  burgesses,  136 

aid,  321 

fee-farm,  339 

grant  to  the  College  of  St.  George,  by  Henry  VI.,  840 

trespass  by  the  dean  and  canons,  928 — 930 

charter  of  incorporation  to  the  dean  and  canons  of  the  chapel  of  St. 

George,  1026 
right  in  l66l,  decided  to  be  in  the  freemen  paying  scot  and  lot,  1754 
parliamentary  conduct  of  Mr.  Powle,  1873 
right  in  the  inhabitants,  1895 
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Woodstock, 

charter  of  incorporation — Henry  VL,  883,  884 

not  mentioned  as  a  borough  in  Domesday,  1301 

petition  to  Lord  Burghley  from  the  inhabitants,  1301 — 1303 

parliamentary  history,  1304 

Worcester, 

entry — ^Domesday,  208,  209 

merchants,  the  aldermen,  321 

aid,  339 

chartei^Henry  III.,  468,  471 

seizure,  into  the  king's  hands,  562 

charter — ^Edward  III.,  654 

chartei^-Richard  II.,  747 

indentures  of  members  to  Parliament  for,  in  temp.  Charles  IL,  1732 

parliamentary  decision,  1755,  2036 

VfoTTifs  Basset, 

charter — Charles  II.,  1705 

right  of  election  in,  exercised  by  the  inhabitants,  1706 

WORTHE, 

no  parliamentary  return  in  the  reign  of  Edward  I.,  494 

Writs,  Return  of, 

burgesses,  return  of,  437,  467,  490,  523,  587 
exemptions  and  amercements,  341,  447,  478,  494,  555 
buliffs  neglecting  writs  sent  them  by  the  sheriff,  490 
grant  of,  by  Edward  I.,  555 

commonalty  of  Bristol  pray  for  a  restoration  of,  587 
Lord  Hale's  opinion,  1724 

Writ  de  Nativo  Repleoiando, 
oripn,  17 

Wycombe, 

entry — Domesday,  201 

manor  of,  grauted,  415 

agreement  between  the  burgesses  and  Allan  Basset,  465,  466 

in  the  possession  of  the  crown,  522,  533 

charter — Philip  and  Mary,  1214 

parliamentary  history,  1214,  1215 

not  entered  in  the  Terra  Regis,  1929 

case  of  Westwood,  2227,  2254 

writ  of  error,  2228 

whether  a  bye-law  restraining  a  right  to  a  select  body,  is  valid,  ib, 

judges  divided,  ib. 
evils  of  select  body,  2228,  et  seq. 
records  erased,  2231,  2237 
improper  admission  of  freemen,  2231 
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Wycombk — continued. 

ancient  parliamentary  right  of  election,  2232 

pleadings,  framed  to  support  a  usage,  2234,  2235 

charter — James  II.,  2236 

charter — Charles  II.,  ib. 

usage,  2237,  2238 

parties  not  equal,  2237 

bye-laws,  modem  notions  canvassed,  2239,  2240 

power  of  electing  burgesses,  2243 

dictum  of  Lord  Mansfield  discussed,  2245 

ancient  elections  held  valid,  2247»  2248 

no  usage  can  prevail  against  the  words  of  the  charter,  2254 

Yarmouth, 

entry — Domesday,  277 

observations,  278,  279 
aid,  339 

charter--John,  411,  412 
early  returns  by  *'  communitas,"  442 
charter— Henry  III.,  467 
provisions  in  Bracton,  481 
parliamentary  return — Edward  I.,  494 
charter— Edward  I.,  546 
chartei^-Edward  III.,  652 
hosts  to  abstain  from  forestalling,  717 
leets  held  in  four  divisions  of  the  town,  754 

origin  of  the  aldermen,  capital  burgesses  and  common  councilmen,  755 
permanent  inhabitants  the  burgesses,  ib, 
presentments,  755,  756 
freemen,  apprentices,  758 
inmates  not  bound  to  attend  the  leet,  ib. 
the  advantages  of  the  ancient  system  over  the  present  unconstitutional 

practice,  759 
leet  entries,  correspond  with  the  principles  in  Bracton,  Britton,  Fleta, 

Mirror,  and  Year  Books,  ib. 
Henry  IV.,  798 
presentment,  798,  799 
charter — Henry  V.,  824 
leets,  828 

trespass  against  the  commonalty,  932 

exertions  of  Sir  John  Paston  to  be  returned  as  member,  1008 
nomination  of  leet  jury,  1062,  1063 
admission  of  burgesses,  1063 
presentments,  1063,  1064 

regulations  for  the  worsted  weavers  and  their  apprentices,  1094,  1 100 
continuance  of  the  leets,  1135 
persons  presented  as  strangers  and  foreigners,  1136 
members  elected  by  the  burgesses  and  inhabitants,  1688,  1689 
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Yarmouth — amtinued. 

parliamentary  decision  respecting,  in  1660,  1734 

history  of,  negatives  the  opinion  expiessed  by  Dr.  Brady,  1901, 1902 

burgesses,  the  resiant  inhabitant  householdeis,,  190ft 

charter — ^Anne,  195 

not  a  borough  from  time  immemorial,  2209 

usage  of  65  years  will  not  raise  an  immemorial  presumption,  2210 

Yarmovth  (Isle  of  WightJ, 

restoration  of  members  for,  by  Elizabeth,  386 

Ybar  and  a  Day, 

limitation  of  a,  adopted  for  the  determination  of  legal  rights,  430 

Ykar  Books — ^Vide  Index  locorum,  &c. 
Edward  I.,  557—563 
Edward  II.,  605—608 
Edward  III.,  676—703 
Richard  II.,  773 
Henry  IV.,  803 — 809 
Henry  V.,  831—832 
Henry  VI.,  913—940 
Edward  IV.,  1010—1024 
Henry  VII.,  1067—1079 

York  (ComUyJy 

claim  of  persons  to  vote  as  40«.  freeholders,  and  being  resiants,  1635 

York  CCityJ, 

townsmen,  50 

entry — Domesday,  267 

described  as  a  city,  ib. 

shire,  term  explained,  ib. 

aid,  339 

charter — Henry  II.,  355 

not  a  corporation  by  prescription,  ib. 

charter — Richard  I.,  374 

not  incorporated,  383 

chartei^— John,  390,  391 

chartei^-Henry  III.,  466 

charter — Edward  II.,  595 

archbishop  of,  complaint  against  the  mayor  and  commonalty  of  Hull,  690 

action  against  the  mayor  and  commonalty^  697 

**  foreigners"  used  in  contradistinction  to  inhabitants  of  a  city,  ib. 

the  Abbot  of  St.  Oswalde,  stated  to  be  hee  of  guilds,  703 

license  to  the  mayor  and  citisens,  to  purchase  lands,  &c.,  to  be  holden  of 

the  king  in  burgage,  739>  740,  741,  742  - 
charter— Henry  IV.,  792 
charter — college,  vicars,  &c.,  Henry  V,,  840 
charter  to  the  mercers — Henry  VI.,  840 


^(s.      ^  Of         '«o«/«^ 
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ERRATA,  VOL.  III. 

Pftge  1475»  note,  for  '*  in,''  read  "  to." 

—  1478,  Une  27,  for  "  from,''  read  *'  four." 

—  1515,    —  8,  dele  "  to." 

—  1528,   —  12,  for  "  council,"  read  "  counsel." 

—  1535,    —  31,  for  "  his  case,"  read  "  it." 

—  1546,    —  31,  dele '•  which  is." 

—  1547,    —  8,  dele  "  which  were."  -  *    ' 

—  15«1,    ■—  32,  dele  "at  Uw." 

-—  1564,  note,  add  **  1235--Stockbridge." 

—  1574,  line  15,  for  "  voters,"  read  V  burgeseea," 

—  1575,    —   24,  insert  "  this." 

—  1679,    —    13,  dele  "  of  corporations." 

•  —  1623,  —   33,  for  "then,"  read  "  than." 

— -  1627,  —     8,  for  •*their,"read"the." 

'—  1627,  —    11,  for  "judgment,"  read  "votes,"   and   add, 

"  of  the  electors." 

—  1627,    —   15,  for  "  for,"  read  "  that." 

—  1627,  —   15,  dele  "  to." 

—  1627,  —   15,  for  "  have,"  read  "  had." 

—  1627,  —   25,  for  "  might,"  road  "  was." 

—  1627,  —   26,  for  "  otherwise  have  been,"  read  "  dttier," 

—  1627,  —   26,  dele  "  for  him." 

—  1627,  —   27,  for  "  at  this  period,"  read  "  now." 

—  1627,  —  29,  dele  "  now." 

—  1643,  —   24,  for  "  naver,"  read  "  ever. 

—  1975,  note,  for  "  Dr.,"  read  "  Dean." 

IN  INDEX. 

Ituert,  Amnb,  A.D.  1702—1714. 

reign  of,  1943—1980 
charters  granted,  1949 

Page  '2311,  transpose  references  to  ApprentictM,  Borfm§ha^  ^-r.  post. 

•  Corporations. 
— '    2319,  DtJMGANNOM,  transpose  "  case  of,"  et  9€g.  from  DnnstaUe. 
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